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PREFACE. 


n^HK  following  Jheets  contain  the  fubjlance  of 
a  courfe  of  leSures  on  the  laws  of  England^ 
wbicb  "were  read  by  the  author  in  the  univerfity 
of  Oxford.  His  original  plan  took  its  rife  in 
the  year  1753  :  and^  notwithftanding  the  novelty 
of  fucb  an  attempt  in  this  age  and  country^  and 
the  prejudices  ufually  conceived  againjl  any  in- 
novations in  the  e/labli/hed  mode  of  education^  he 
bad  the  fatisfaSlion  to  find '  (and  be  acknowleges 
it  ^tb  a  mixture  of  pride  and  gratitude)  that 
his  endeavours  were  encouraged  and  patronized 
by  tbofe^  both  in  the  univerfity  and  out  of  itj 
wbqfe  good  opinion  and  efieem  he  was  principally 
defirous  to  obtain. 

The  death  of  Mr  Viner  in  1756,  and 
his  ample  benefaElion  to  the  univerfity  for  pro'^ 
moting  the  fiudy  of  the  laWy  produced  about  two 
years  afterwards  a  regular  and  public  efiablifijment 
ofivbat  the  author  had  privately  undertaken.  The 
ino^vlege  of  our  laws  and  confiitution  was  adopted 
as  a  liberal  fcience  by  general  academical  autbo-^ 
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rity ;  competent  endowments  were  decreed  for  the 
fupport  of  a  leSurer^  and  the  perpetual  encou^ 
ragement  of  Jiudents ;  and  the  compiler  of  the 
enfuing  commentaries  had  the  honour  te  be  eleSled 
thefrft  Vinerian  profejfor. 

In  this  Jituation  he  was  led^  both  by  duty  and 
inclination^  to  invejligate  the  elements  of  the  law^ 
and  the  grounds  of  our  civil  polity^  with  greater 
ajjiduity  and  attention  than  many  have  thought  it 
neceffary  to  do.     And  yet  all^  who  of  late  years 
have  attended  the  public  adminiftration  of  juftice^ 
mujl  be  fenfible  that  a  mqjlerly  acquaintance  with 
the  general  fpirit  of  laws  and  the  principles  of 
univerfal  jurijprudence^  combined  with  an  accurate 
knowlege  of  our  own  municipal  conftitutions^  their 
original^  reafon^  and  hifory^  hath  given  a  beauty 
and  energy  to  many  modern  judicial  decijionsy  with 
which  our  ancejlors  were  wholly  unacquainted.    If^ 
in  the  purfuit  of  thefe  inquiries ^  the  author  bath 
been  able  to  reSify  any  errors  which  either  himfelf 
or  others  may  have  heretofore  imbibed^  his  pains 
'will  be  fufficiently  anfwered :  and^  ifinfome  points 
he  is  fill  miJlakeUy  the  candid  and  judicious  reader^ 
will  make  due  allowances  for  the  difficulties  of  ct. 
fearchfo  new^  fo  extenfve^  andfo  laborious. 
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NOrWlTHSTANDING  the  diffidence 

exprej/ed  in  the  foregoing  Preface^  no  fooner  was 

the  work  completed^  but  many  of  its  pofitions  were 

vehemently  attacked  by  fseaiots  of  all  (even  oppo^ 

Jite)  denominations^  religious  as  well  as  civil ;  by 

fome  with  a  greater^  by  others  with  a  lefs  degree 

of  acrimony.     To  fuch  of  thefe  animadverters  as 

have  fallen  within  the  author^ s  notice    (for  he 

doubts  not  but  fome  have  efcaped  it)  he  owes  at 

leqfi  this  obligation  ;  that  they  have  occqfioned  him 

from  time  to  time  to  revife  his  work^  in  refpeS  to 

the  particulars  objeSed  to ;  to  ret  raff  or  expunge 

from  it  what  appeared  to  be  really  erroneous ;  to 

amend  or  fupply  it  when  inaccurate  or  defcBive; 

to  illuftrate  and  explain  it  when  obfcure.     But^ 

where  he  thought  the  objeffions  ilUfounded^  he  hath 

left  andjhall  leave  the  book  to  defend  itf elf :  being 

fully  of  opinion^  that  if  his  principles  be  falfe  and 

bis  doBrines  unwarrantable^  no  apology  from  him-- 

felfcan  make  them  right ;  if  founded  in  truth  and 

reffitudcy  no  cenfure  from  others  can  make  them 

wrong. 
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ADVERTISEMENT 

concerning  the  ninth  edition. 


npHE  editor  judges  it  indilpenfiblc  to  preferve 
the  author's  text  intire.  The  alterations  which 
will  be  found  therein,  fince  the  publication  of  the 
laft  edition,  were  made  by  the  author  himfelf,  as 
may  appear  from  a  correfted  copy  in  his  own  hand« 
writing*.  What  the  editor  hath  chiefly  attended  to 
is,  to  note  the  alterations  made  by  fubfequent  afts 
of  parliament.  Thefe,  together  with  fome  few  other 
neceflary  obfervations,  in  order  to  prevent  confu- 
fion»  are  inferred  feparate  and  diftindt  at  the  bottom 
of  the  page. 

RI.     BURN, 

July  20, 178J. 


•  To  be  fcen  at  Mr.  Cadeirs  in  the  Strand. 


ADVERTISEMENT 

concerning  this  eleventh  edition* 

T  N  this  edition^  as  in  the  laft^  the  authored  text  is 
preferved  intire.  The  editor  hath  added  not  only 
the  alterations  made  by  ads  of  parliaoient  fubfequent 
to  the  publication  of  the  lad  edition^  but  alio  refer- 
ences to  the  Term  Reports^  which  have  been  fince 
publiflied.  Some  manufcript  cafes  in  the  editor's 
poflefllon  are  alfo  noticed  in  this  edition,  wherein 
the  authority  of  fome  paflfages  in  thefe  commentaries 
hath  been  denied.  Thefe,  together  with  fome  notes 
and  obfervations  of  his  own,  the  editor  hath  inferred 
leparate  and  diftinfb  at  the  bottom  of  the  page.  The 
notes  added  in  the  tenth  edition,  are  enclofed  in 
brackets,  thus  [  ],  and  marked  with  Italic  references ^ 
and  thofe  added  to  the  prefent  edition,  thus  (     )• 

Temple,  Jan.  12,  1791* 
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INTRODUCTION. 


SECTION      THE      FIRST. 


OK     THE     STUDY     OF     THE    LAW*, 


Mr.  Vice-Chancellor,   and   Gentlemen  of 
THE  University, 

THE  general  expeftation  of  fo  numerous  and  re- 
fpeftablc  an  audience,  the  novelty,  and  (I  may 
add)  the  importance  of  the  duty  required  from  this 
ciair,  muft  unavoidably  be  produdiive  of  great  diffidence 
and  apprchenfions  in  him  who  has  the  honour  to  be  placed 
in  it.  He  muft  be  fenfible  how  much  will  depend  upon  his 
condu£fc  in  the  infancy  of  a  ftudy  which  is  now  firft  adopted 
by  public  academical  authority  j  which  has  generally  been 
reputed  (however  unjuftly)  of  a  dry  and  unfruitful  nature  j 
and  of  which  the  theoretical  elementary  parts  have  hitherto 
received  a  very  moderate  fliare  of  cultivation.  He  cannot  but 
refle£k  that,  if  either  his  plan  of  inftru^ion  be  crude  and  inju^ 
dicious,  or  the  execution  of  it  lame  and  fuperficial,  it  will  caft 
a  damp  upon  the  farther  progrefs  of  this  moft  ufeful  and  mod 
rational  branch  of  learning  i  and  may  defeat  for  a  time  the 

•  Read  In  Oxford  at  tht  opening  of  the  Vinerianleattfei:  250^.175$. 
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public-fpirited  defign  of  our  wife  and  munificent  bcnefaflor. 
And  this  he  muft  more  efpecially  dread^  when  he  feels  by  ex- 
perience how  unequal  his  abilities  are  (unaflifted  by  preceding 
examples)  to  complete,  in  the  manner  he  could  wifh,  fo^cx- 
tenfive  and  arduous  a  talk ;  fince  he  freely  confefles,  that  his 
former  more  private  attempts  have  fallen  very  Ihort  of  his 
own  ideas  of  perfeftion.  And  yet  the  candour  he  has  already 
experienced,  and  this  laft  tranfcendent  mark  of  regard,  his 
prefent  nomination  by  the  free  and  unanimous  fuffrage  of  a 
great  and  learned  univerfity,  (an  honour  to  be  ever  remem- 
bered with  the  deepeft  and  moft  affeftionate  gratitude,)  thefc 
tcftimonies  of  your  public  judgment  muft  entirely  fuperfedc 
his  own,  and  forbid  him  to  believe  himfelf  totally  infufficient 
^r  the  labour  at  leaft  of  thjs  employment.  Orie  thing  he  will 
venture  to  hope  for,  and  it  certainly  Ihall  be  his  conftant  aim, 
by  diligence  and  attention  to  atone  for  his  other  defe£ls ; 
efteeming,  that  thfr  bcft  return,  which  he  can  poflibly  make 
for. your  favourable  opinion  of  his  capacity,  will  be  his  un- 
wearied endeavours  in  fome  little  degree  to  deferve  it. 

The  fciencc  thus  committed  to  his  charge,  to  be  cultivated, 
methodized,  and  explained  in  a  courfe  of  academical  ledure^ 
is  that  of  the  laws  and  conftitution  of  our  own  country:  a  fpe- 
cies  of  knowlege,  in  which  the  gentlemen  of  England  have 
been  more  remarkably  deficient  than  thofe  of  all  Europe  bc- 
fides.  In  moil  of  the  nations  on  the  continent, where  the  civil 
or  imperial  law  under  different  modifications  is  clofely  inter- 
woven with  the  municipal  laws  of  the  land,  no  geritlcfman, 
or  at  leaft  no  fcholar,  thinks  his  education  is  completed,  till 
he  has  attended  a  courfe  or  two  of  leftures,  both  upon  the 
inftitutes  of  Juftinian  and  the  local  conftitutions  of  his  natiA'C 
foil,  under  the  very  eminent  profeflbrs  that  abound  in  their 
feveral  univerfities.  And  in  the  nortliem  parts  of  our  own 
ifland,  where  alfo  the  municipal  laws  are  frequently  con- 
fteftcd  ^vith  the  civil,  it  is  difficult  to  meet  with  a  perfon  of 
libei-al  education^  who  is  deftitute  of  a  competent  knowlege 
in  that  fcience,  which  is  to  be  the  guardian  of  his  natural 
rights  and  the  rule  of  his  civil  conduct. 

Nor 
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Nor  have  the  imperial  laws  been  totally  neglefted  even  in 
the  Englifh  nation.  A  general  acquaintance  with  their  de- 
ciiioa»has  ever  been  defervedly  confidered  as  no  fmall  accom- 
piiihment  of  a  gentleman  ^  and  a  fafliion  has  prevailed,  efpc- 
cially  of  late,  to  tranfport  the  growing  hopes  of  this  ifland 
tp  foreign  univerfities,  in  Switzerland,  Germany,  and  Hol- 
land; which,  though  infinitely  inferior  to  our  own  in  every 
other  confideration,  have  been  looked  upon  as  better  nurfe- 
rics  of  the  civil,  or  (which  is  nearly  the  fame)  of  their  own 
municipal  law.  In  the  mean  time  it  has  been  the  peculiar 
lot  of  our  admirable  fyftem  of  laws,  to  be  neglefted,  and 
even  unknown,  by  all  but  one  pra£kical  profeffion ;  though' 
built  upon  the  founded  foundations,  and  approved  by  the  ex- 
perience of  ages. 

Far  be  it  from  me  to  derogate  from  the  ftudy  of  the  civil 
law,  confidered  (apart  from  any  binding  authority)  as  tl 
coUeilion  of  written  reafon.  No  man  is  more  thoroughly 
perfuaded  of  the  general  excellence  of  it's  rules,  and  the 
ttfuai  equity  of  it's  decifions,  nor  is  better  convinced  of  it's 
ofc  as  well  as  ornament  to  the  fcholar,  the  divine,  the 
ftatefman,  and  even  the  common  lawyer.  But  we  muft  not 
carry  our  veneration  fo  far  as  to  fa(frifice  our  Alfred  and  Ed- 
ward to  the  manes  of  Theodofius  and  Juftinian :  we  muft 
not  prefer  the  edift  of  the  praetor,  pr  the  refcript  of  the  Ro- 
man emperor,  to  our  own  immemorial  cuftoms,  or  the  fanc- 
tions  of  an  Englifh  parliament ;  unlefs  we  can  alfo  prefer  the 
defpotic  monarchy  of  Rome  and  Byzantium,  for  whofe  me-' 
ridians  the  former  were  calculated,  to  the  free  conftitution 
of  Britain,  which  the  latter  are  adapted  to  perpetuate. 

WjTHOUT  detrafling  therefore  from  the  real  merit. which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to  af- 
fert,  that  if  an  Englifliman  muft  be  ignorant  of  either  the  one 
or  the  other,  he  had  better  be  a  ftranger  to  the  Roman  than ' 
the  Englifti  inftitutions.  For  I  think  it  an  undeniable  pofi- 
tioHj  that  a  competent  knowlege  of  the  laws  of  that  fociety 
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in  which  wc  live,  is  the  proper  accomplifliment  of  every 
gentleman  and  fcholar  j  an  highly  ufeful,  I  had  almoft  faid 
eflential,  part  of  liberal  and  polite  education.  And  in  this 
I  am  warranted  by  the  example  of  antient  Rome ;  where, 
as  Cicero  informs  us  *,  the  very  boys  were  obliged  to  learn 
the  twelve  tables  by  heart,  as  a  carmen  necfjjarium^  or  indif- 
penfable  lefTon^  to  imptint  on  their  tender  minds  an  early 
knowlege  of  the  laws  and  conftitution  of  their  country. 

But  as  the  long  anduniverfal  negleft  of  this  ftudy,  with 
us  in  England,  feems  in  fomc  degree  to  call  in  queftion  the 
truth  of  this  evident  pofition,  it  fhall  therefore  be  the  bufinefe 
of  this  introduftory  difcourfe,in  the  firft  place  to  demonftrate 
the  utility  of  fome  general  acquaintance  with  the  municipal 
law  of  the  land,  by  pointing  out  it's  particular  ufes  in  all 
coniiderable  fituations  of  life.  Some  conjedures  will  then 
be  offered  with  regard  to  the  caufes  of  negle£ling  this  ufeful 
{ludy :  to  which  will  be  fubjoined  a  few  reflefiions  on  the 
peculiar  propriety  of  reviving  it  in  our  own  univerfities. 

And,  firft,  to  demonftrate  the  utility  of  fome  acquaint* 
ance  with  the  laws  of  the  land,  let  us  only  refle£l  a  moment 
on  the  fingularframe  and  polity  of  thatland, which  is  governed 
by  this  fyftem  of  laws.  A  land,  perhaps  the  only  one  in  the 
univerfe,  in  which  political  or  civil  liberty  is  the  very  end  and 
fcopeof  the  conftitution^.  This  liberty,  rightly  underftood, 
confifts  in  the  power  of  doing  whatever  the  laws  permit^  \ 
whichis  only  tobe  efFedledby  a  general  conformity  of  all  orders 
and  degrees  to  thofe  equitable  rules  of  a£lion,  by  which  the 
meaneft  individual  is  prote£^ed  from  the  infults  and  opprelfion 
of  the  greateft.  As  therefore  every  fubje£l  is  interefted  in  the 
prefcrvation  of  the  laws>  it  is  incumbent  upon  every  man  to 
be  acquainted  with  thofe  at  leaft  with  which  he  is  imme- 
diately concerned;  left  he  incur  the  cenfure,  as  well  as  incon- 
venience, of  living  in  fociety  without  knowing  the  obligations 
which  it  lays  him  under.    And  thus  much  may  fuffice  for  per- 

^  Dt  Lfgg,  2>  23.  c  Facultas  ejuSf  fvod  cuiqut  facere  lihit^ 

^  MoatcT^.  Efj^»  L«  /•  X  z«  £•  5.       nyifuldtfif  autjvrepnblbttur*  Infi*  i-  3*  t. 
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fons  of  inferior  condition^iitrho  have  neither  time  nor  capacity 
to  enlarge  their  views  beyond  that  contraded  fphere  in  which 
they  are  appointed  to  move.  But  thofe  on  whom  nati;ure  and 
fortune  have  beftowed  more  abilities  and  greater  leifure,  caiv 
not  be  fo  eafily  excuiied.  Thcfc  advantages  are  giyen  theni^ 
not  for  the  benefit  of  themfelvcs  only,  but  alfo  of  the  public : 
and  yet  they  cannot^  in  any  fcene  of  life,  difcharge  properly 
their  duty  either  to  the  public  or  themfelvesi  without  fome 
degree  of  knowlege  in  the  laws.  To  evince  this  the  more 
dearly,  it  may  not  be  amifs  to  defcend  to  a  few  particularsu 

Let  us  therefore  begin  with  our  gentlemen  of  independent 
eftates  and  fortune,  the  moft  ufehil  as  well  as  confiderable 
body  of  men  in  the  nation }  whom  even  to  fuppofe  ignorant 
in  this  branch  of  learning  is  treated  by  Mr.  Locke'  as  a 
ftrange  abfurdity>  It  is  their  landed  property,  with  it's  long 
and  voluminoustrainof  defcents  and  conveyances,  fettlements^ 
entails,  and  incumbrances,  that  forms  the  moft  intricate  and 
m6ik  extenfive  object  of  legal  knowlege*  The  thorough 
compreheafion  of  thefe,  in  all  their  minute  diftin£lions,  is 
perhaps  too  laborious  a  talk  for  any  but  a  lawyer  by  profe£- 
fion :  yet  ftill  the  underftanding  of  a  few  leading  principles, 
relating  to  eftates  and  conveyancing,  may  form  fome  check 
and  guard  upon  a  gentleman's  inferior  agents,  and  preferve 
him  at  leaft  from  very  gro&  and  notorious  impofition. 

Again,  the  policy  of  all  laws  has  made  fome  forms  nece£> 
lary  in  the  wording  of  laft  wills  and  teftaments,  and  more 
with  regard  to  their  atteftation.  An  ignorance  in  thefe  muft 
always  be  of  dangerous  confequence,  to  fuch  as  by  choice  or 
necei&ty  compile  their  own  teftaments  without  any  technical 
ai&ftance.  Thofe  who  have  attended  the  courts  of  j  uftice  are 
the  beft  witnefTes  of  the  conf ufion  and  diftrefies  that  are  here* 
by  occafioned  in  families ;  and  of  the  difficulties  that  arife  io 
difcerning  the  true  meaning  of  the  teftator,  or  fometimes  in 
djfcovering  any  meaning  at  all :  fo  that  in  the  end  his  eftate 

A  4  may 
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may  often  be  vcfted  quite  contrary  to  thcfe  his  criiglnatical  ^ 
intentions,  becaufe  perhaps  he  has  omitted  one  or  two  formal. 
Tfords,  which  are  neceflary  to  afcertain  the  fenfe  with  indif-. 
putable  legal  precifion,  or  has  executed  his  will  in  the  pre- 
fence  of  fewer  witnefles  than  the  law  requires* 

But  to  proceed  from  private  concerns  to  thofc  of  a  more 
public  confideration.     All  gentlemen  of  fortune  are,  in  con- 
fequence  of  their  property,  liable  to  be  called  upon  to  eftablifli . 
the  rights,  toeftimate  the  injuries,  to  weigh  the  accufations» 
and  fometimes  to  difpofe  of  the  lives  of  their  fellow-fubjefts, 
by  ferving  upon  juries.  In  this  fituation  they  have  frequently 
a  right  to  decide,  and  that  upon  their  oaths,  queftions  of  nice 
importance,  in  the  folution  of  which  fome  legal  (kill  is  requi- 
fite  5  efpecially  where  the  law  and  tlie  fa£l,  as  it  often  hap- 
pens, are  intimately  blended  together.     And  the  general  in- 
capacity, even  of  our  beft  juries,  to  do  this  with  any  tolerable, 
propriety,  has  greatly  debafcd  their  autliority ;  and  has  una- 
voidably thrown  more  power  into  the  hands  of  the  judges,  to. 
direci,  control,  and  even  revcrfc  their  verdifts,  than  perhaps 
the  conftitution  intended,    i 

But  It  IS  not  as  a  juror  only  that  the  Englifli  gentleman 
is  called  upon  to  determine  queftions  of  right,  and  diftribute 
juftice  to  his  fellow-fubjefts  :  it  is  principally  with  this  order 
of  men  that  the  commifTion  of  the  peace  is  filled.  And  here 
a  very  ample  field  is  opened  for  a  gentleman  to  exert  his 
talents,  by  maintaining  good  order  in  his  neighbourhood  5 
by  punifhing  the  diffoiute  and  idle  ;  by  protefting  the  peace- 
able and  induftrious;  and,  above  all,  by  healing  petty 
differences  and  preventing  vexatious  profecutions.  But,  in^ 
order  to  attain  thefe  defirable  ends,  it  is  neceflary  that  the. 
magiflrate  (hould  underftand  his  bufinefs ;  and  have  not  only 
the  will,  but  the  power  alfo,  (under  which  muft  be  included 
the  knowlege)  of  adminiftering  legal  and  efie£lual  juftice, 
£lfe,  when  he  has  miftaken  his  authority,  through  paiBotiy 
tlirough  ignorance,  or  abfurdity,  he  will  be  the  objcft  of 

contempt 


§♦  U  cf  the  L Ayr.    .  9 

contempt  from  his  inferiors,  and  of  cenfure  from  thofc  to 
wliom  he  is  accountable  for  his  condudt. 


•  Yet  farther ;  mod  gentlemen  of  confiderable  property,  at 
fome  period  or  other  in  their  lives,  are  ambitious  of  reprefent-* 
ing  their  country  in  parliament :  and  thofe^  who  are  ambi« 
tiotts  of  receiving  fo  high  a  truft,  would  alfo  do  well  to 
remember  it's  nature  and  importance.  They  are  hot  thus  ho- 
nourably diftinguifhed  from  the  reft  of  their  fellow-fubjedts, 
merely  that  they  may  privilege  their  perfons,  their  eftates, 
or  their  domeftics ;  that  they  may  lift  under  party  banners ; 
may  grant  or  with-hold  fupplies;  may  vote  with  or  vote 
againft  a  popular  or.  unpopular  adminiftration ;  but  upon 
conGderations  far  more  interefting  and  important.  They 
are  the  guardians  of  the  Englifii  conftitution ;  the  makersj 
repealers,  and  interpreters  of  the  Englifh  laws ;  delegated 
to  watch,  to  check,  and  to  avert  every  dangerous  innovation^ 
to  propofe,  to  adopt,  and  to  cheriHi  any  folid  and  well-weigh- 
ed improvement ;  bound  by  every  tie  of  nature,  of  honour^ 
and  of  religion,  to  tranfmit  that  conftitution  and  thofe  laws 
to  their,  pofterity,  amended  if  poffible,  at  leaft  without  any 
derogation.  And  how  unbecoming  muft  it  appear  in  a 
member  of  the  legiflature  to  vote  for  a  new  law,  who  is  ut- 
terly ignorant  of  the  old  !  what  kind  of  interpretation  can  he 
be  enabled  to  give,  who  is  a  ftranger  to  the  text  upon  which 
he  comments ! 

Indeed  it  is  perfe£Uy  amazing,  that  there  (hould  be 
no  other  ftate  of  life,  no  other  occupation,  art,  or  fcience, 
in  which  fome  method  of  inftrudlion  is  not  looked  upon 
as  requifite,  except  only  the  fcicnce  of  legiflation,  the 
nobleft  and  moft  diilicult  of  any.  Apprenticefliips  are  held 
neceflary  to  almoft  every  art,  commercial  or  mechanical : 
a  long  courfe  of  reading  and  ftudy  muft  form  the  divine,  the 
phyiician,  and  the  pradiical  profeflbrs  of  the  laws :  but 
every  man  of  fuperior  fortune  thinks  himfelf  born  a  le- 
giflator.     YetTuUy  was  of  a  different  opinion  •,  •*  it  is  ne- 
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^  ccSzrjjtaLjs  he^,  for  a  fenator  to  be  thoroughly  acquainted 
^'  with  the  conftitution;  and  this^  he  declares,  is  a  knowlege 
*'  of  the  mod  extenfivc  nature ;  a  matter  of  fcience,  of  dili- 
^  gence^of  reflexion;  without  which  no  fenator  can  poi&bly 
**  be  fit  for  his  office/' 


The  mifchiefs  that  have  arifcn  to  the  public  from  incon* 
fiderate  alterations  in  our  laws^  are  too  ohyious  to  be  called 
in  quellion  ;  and  how  far  they  have  been  owing  to  the  de- 
feflive  education  of  our  fenators,  is  a  point  well  worthy  the 
public  attention.  The  common  law  of  England  has  fared 
like  other  venerable  edifices  of  antiquity,  which  raih  and 
unexperienced  workmen  have  ventured  to  new-drefs  and  re^ 
fine,  with  all  the  rage  of  modem  improvement.  Hence  fre^^ 
quently  it's  fymmetry  has  been  deftroyed,  it's  proportions 
diftorted,  and  it's  majeftic  fm^plicity  exchanged  for  fpecious 
cmbellifliments  and  fantaftic  novelties.  For,  to  fay  the  truths 
almoft  all  the  perplexed  queftions^  almoil  all  the  niceties, 
intricacies,  and  delays,  (which  have  fometimes  difgraced  the 
Englifh,  as  weD  as  other  courts  of  juftice)  owe  their  original 
not  to  the  common  lavr  itfelf,  but  to  innovations  that  have 
keen  made  in  it  by  afts  of  parliament ;  •*  overladen  (as  fir  Ed* 
*'  ward  Coke  exprefles  it*^)  with  provifoes  and  additions,  and 
**  many  times  on  a  fudden  penned  or  corredledbymen  of  none 
•*  or  very  little  judgment  in  law.'*  This  great  and  well-ex- 
perienced judge  declares,  that  in  all  his  time  he  never  knew 
two  queftions  made  upon  rights  merely  depending  upon  the 
common  law ;  and  warmly  laments  the  confufion  introduced 
by  Hl-judging  and  unlearned  leglflators.  **  But  if,"  he  fub- 
joins,  "  ads  of  parliament  were  after  the  old  fafhion  pen- 
ned, by  fuch  only  as  perfeftly  knew  what  the  common  law 
was  before  the  .making  of  any  aft  of  parliament  concerning 
■•  that  matter,  as  alfo  how  far  forth  former  ftatutes  had  pro* 
^  vided  remedy  for  former  mifchiefs,  and  defefts  difcovered 
**  by  experience 5  then  (hould  very  few  queftions  in  law  arife, 

•  Diljcgg*  'i-t^,   £ft fenatori ntcff-    menonaeejl;fneqitofaratatepjmat9r 
Jarium  nofft  rempublicam  \  uique  laic  pa-     nulla  fa&9  poteft, 
ut :— genus  koc  omnffcitntiaefdUigentiatf         ^  2  Rep.  pref. 
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*<  and  the  learned  (hould  not  io  often  and  fo  much  perplex 
*^  their  heads  to  make  atonement  and  peace,  by  conftru^ioa 
<*  of  lawj  between  infenfible  and  difagreeing  words,  fenten- 
^  ces,  and  provifoes,  as  they  now  do.''  And  if  this  incon« 
venience  was  fo  heavily  felt  in  the  reign  of  queen  Elizabeth^ 
you  may  juflge  how  the  evil  is  increafed  in  later  times,  when 
the  ftatute  book  is  fwelled  to  ten  times  a  larger  bulk :  unle& 
it  (hould  be  found,  that  the  penners  of  our  modem  ftatutes 
have  proportionably  better  informed  themfelves  in  the  know- 
lege  of  the  common  law. 

What  is  faid  of  our  gentlemen  in  general,  and  the  pnv 
priety  of  their  application  to  the  ftudy  of  the  laws  of  their 
country,  will  hold  equally  ftrong  or  dill  ftronger  with  regard 
to  the  nobility  of  this  realm,  except  only  in  the  article  of 
fenring  upon  juries.  But,  inftead  of  this,  they  have  feveral 
peculiar  provinces  of  far  greater  confequence  and  concern  ; 
being  not  only  by  birth  hereditary  counfellors  of  the  crown, 
and  judges  upon  their  honour  of  the  lives  of  their  brother- 
peers,  but  alfo  arbiters  of  the  property  of  all  their  fellow-fub- 
jeAs,  and  that  in  the  lafl  refort.  In  this  their  judicial  capacity 
they  are  bound  to  decide  the  niceft  and  moft  critical  points  of 
the  law :  to  examine  and  corre£t  fuch  errors  as  have  efcaped 
the  moft  experienced  fages  of  the  profefTion,  the  lord  keeper 
;ind  the  judges  of  the  courts  ?it  Weftminfter.  Their  fentcncc 
is  final,  decifive,  irrevocable  :  no  appeal,  no  correflion,  not 
even  a  review,  can  be  had :  and  to  their  determination,  what- 
ever it  be,  the  inferior  courts  of  juftice  muft  conform ; 
otherwife  the  rule  of  property  would  no  longer  be  uniform 
and  fteady. 

Should  a  judge  in  the  moft  fubordinate  jurifdi£tion  be 
deficient  in  the  knowlege  of  the  law,  it  would  refleft  infinite 
contempt  upon  himfelf,  and  difgrace  upon  thofe  who  employ 
him.  And  yet  the  confequence  of  his  ignorance  is  compa- 
ratively very  trifling  and  fmall:  his  judgment  may  be  examin* 
ed,  and  his  errors  refiified,  by  other  courts.  But  how 
much  moreferious  andafFefting  is  tliecafe  of  a  fuperior  judget 
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if  without  any  (kill  in  the  laws  he  will  boldly  venture  to  de- 
cide a  queftion,  upon  which  the  welfare  and  fubfiftence  of 
whole  families  may  depend!  where  the  chance  of  his  judging 
right,  or  wrong,  is  barely  equal ;  and  where,  if  he  chances 
to  judge  wrong,  he  does  an  injury  of  the  moft  alarming  na- 
turc>  an  injury  without  poflibility  of  redrefs ! 

Yet,  vaft  as  this  truft  is,  it  can  no  where  be  fo  properly 
Tepofed,as  in  the  noble  hands  where  our  excellent  conftitution 
has  placed  it:  and  therefore  placed  it,  becaufe,  from  the  in-* 
dependence  of  their  fortune  and  the  dignity  of,  their  ftation, 
they  are  prcfumed  to  employ  that  leifure  which  is  the  con- 
fequence  of  both,  in  attaining  a  more  exteniive  knowlege 
of  the  laws  than  perfons  of  inferior  rank :  and  becaufe  the- 
founders  of  our  polity  relied  upon  that  delicacy  of  fentiment, 
fo  peculiar  to  noble  birth  ;  which,  as  on  the  one  hand  it 
will  prevent  either  intereft  or  aftediion  from  interfering  in 
queftions  of  right,  fo  on  the  other  it  will  bind  a  peer  in 
honour,  an  obligation  which  the  law  efteems  equal  to  ano- 
ther's oatli,  to  be  mafter  of  thofe  points  upon  which  it  is  his 
birthright  to  decide. 

The  Roman  pandefts  will  furnifh  us  with  a  piece  of 
hiilory  not  unapplicable  to  our.prefent  purpofe.     Servius 
Sulpicius,  a  gentleman  of  the  patrician  order,  and  a  celebrat- 
ed orator,  had  occafion  to  take  the  opinion  of  Quintus  Mu- 
tius  Scaevola,  the  then  oracle  of  the  Roman  law  ;  but,  for 
want  of  fome  knowlege  in  that  fcience,  could  not  fo  much, 
as  undcrftand  even  the  technical  terms,  which  his  friend  was 
obliged  to  make  ufe  of.    Upon  which  Mutius  Scaevola  could, 
not  forbear  to  upbraid  him  with  this  memorable  reproofs, 
*^  that  it  was  a  ihame  for  a  patrician,  a  nobleman,  and  an 
V  orator  of  caufes,  to  be  ignorant  of  that  law  in  which  he . 
<*  was  fo  peculiarly  concerned."  This  reproach  made  fo  deep 
an  impreilion  on  Snlpicius,  that  he    immediately  applied 
himfelf  to  the  ftudy  of  the  law  ;  wherein  he  arrived  to  that, 

t  Ff.  X.  1.  2.  ^.  43,     Turfe  ejfe  pMtr'icio^  et  nobili^  et  caufai  orantl,  jus  in  juo 
^rerfaretur  igmrare, 
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proficiency,,  that  he  left  behind  him  about  an  hundred  and 
fourfcore  volumes  of  his  own  compiling  upon  the  fubjed; ; 
and  became,  in  the  opinion  of  Cicero^,  a  much  more  com- 
plete lawyer  than  even  Mutius  Scaevola  himfelf. 

I  WOULD  not  be  thought  to  recommend  to  our  Engliih 
nobility  and  gentry,  to  become  as  great  lawyers  as  Sulpicius  ; 
though  he,  together  with  this  charafter,  fuftained  likewife 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wife  indcr 
fatigable  fenator.:  but ^he  inference  which  arifes  from  the 
ftory  is  this,  that  ignorance  of  the  law^  ;of  the  land  hath 
ever  been  icfteemed  diflionourable  in  thofe,  who  areentruftei 
by  their  country  to  maintain,  to  adminiiler,  and  to  amend 
them. 

But  furely  there.is  little  occafion  to  enforce  this  argument 
aQy  farther  to  perfons  of  rank  and  diftin£tio)i,'if  we.of  this 
4>lace  maybe  allowed  to  form  a  general  judgment  ftom  thofie 
who  are  under  our  infpediion :  happy,*  that  while  we  lay 
^own  the  rule,  we  can  alfo  produce, the  example.  You  will 
therefore  permit  your  profeflbr  to  indulge  both  a  public  and 
private  fatisfadlion,  by  bearing  .this  open  teftimony ;  that, 
in  the  infancy  of  thefe.iludies  among  us,  they  were  favoured 
with  the  moft  diligent  attendance,  and  purfued  with  th$ 
moft  unwearied  application,  by  thofe  of  the  nobleft  birth  and 
i&oft  ample  patrimony :  fome  of  whom  are  ftill  the  orna- 
ments of  this  feat  of  learning ;  and  others  at  a  greater  dif* 
tance  continue  doing  honour  to  it's  in{litutions,by  comparing 
o  XX  polity  and  la^s  with  thofe  of  other  kingdoms  abroad,  or 
exerting  their  fenatorial  abilities  in  the  councils  of  the  nation 
at  home* 

* 

Nor  will  fome  degree  of  legal  knowlege  be  found  in  the 
lead  fuperfluous  to  perfons  of  inferior  rank :  efpecially  thofe 
of  the  learned  profeflions.  The  clergy  in  particular,  befides 
the  common  obligarions  they  are  under  in  proportion  to  their 
rank  and  fortune,  have  alfo  abundant  reafon,   confidered 

*  Brut.  41. 

merely 


14  On  the  STvr>Y  Iktrod. 

merely  as  clergymen^  to  be  acquainted  with  many  branches 
of  the  lawywhichare  almoitpeculiarand  appropriated  to  them- 
felves  alone*  Such  are  the  laws  relating  to  advowfons,  infti- 
tutions,  and  indu£lions ;  to  fimonyi  and  fimoniacal  contrads; 
to  uniformity,  refidence,  and  pluralities }  to  tithes  and  other 
ecclefiaftical  dues  \  to  marriages  (more  efpecially  of  late)  and 
to  a  variety  of  other  fubje£^$,  which  are  configned  to  the 
cafeoftheirorderby  the  provifions  of  particular  ftatutes.  To 
imderitand  thefe  aright^  to  difcern  what  is  warranted  or  en- 
joined, and  what  is  forbidden  by  law,  demands  a  fort  of  legal 
apprehenfion  ;  which  is  no  otherwife  to  be  acquired,  than  by 
life  and  a  familiar  acquaintance  with  legal  writers. 

For  the  gentlemen  of  the  faculty  of  phyfic,  I  muft  frankly 
own  that  I  fee  no  fpecial  reafon,why  they  in  particular  fhould 
apply  themfclves  to  the  ftudy  of  the  law  ;  unlefs  in  common 
with  other  gentlemen,  and  to  complete  the  chara£^er  of  ge« 
neral  and  extenfive  knowlege ;  a  charader  which  their  pro-» 
feflion,  beyond  others,  has  remarkably  deferved.  They  will 
^ive  me  leave  however  to  fuggeft,  and  that  not  ludicroufly^ 
tfiat  it  might  frequently  be  of  ufe  to  families  upon  fudden 
emergencies,  if  the  phyfician  were  acquainted  with  the  doc* 
trine  of  laft  wills  and  teftaments,  at  leaft  fo  far  as  relates  to 

At  formal  part  of  their  execution. 

» 

But  thofe  gentlemen  who  intend  to  profefs  the  civil  and 
ecdefiaftical  laws,  in  the  fpiritual  and  maritime  courts  of  this 
kingdom,  are  of  all  men  (next  to  common  lawyers)  the  mod 
indifpenfably  obliged  to  apply  themfelves  ferioufly  to  the  ftudy 
of  our  municipal  laws.  For  the  civil  and  canon  laws,  confi- 
dered  with  refpeft  to  any  intrinfic  obligation, have  no  force  or 
authority  in  this  kingdom;  they  are  no  more  binding  in  Eng- 
land than  our  laws  are  binding  at  Rome.  But  as  far  as  thefe 
foreign  laws,  on  account  of  fome  peculiar  propriety,  have  in 
ibme  particular  cafes,  and  in  fome  particular  courts,  been  in-* 
troduced  and  allowed  by  our  laws,  fo  far  they  oblige,  and  no 
farther ;  their  authority  being  wholly  founded  upon  that  per« 
million  and  adoption.    In  which  we  are  not  lingular  in  our 

notions: 
»3 
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notions :  for  even  in  Holland,  where  the  imperial  law  is  muck 
ctthnrated  and  it's  decifions  pretty  generally  followed,  we  are 
informed  by  Van  Leeuwen',  that  **  it  receives  it's  force  from 
^  cuftom  and  the  confent  of  the  peopk,  either  tacitly  or  ex« 
^  prefsly  given  :  for  otherwife,  he  adds,  we  fliould  no  mdre 
*^  be  bound  by  this  law,  than  by  that  of  the  Almains,  the 
^  Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other  of 
^  the  antient  nations/'  Wherefore,  in  all  points  in  which  the 
diflercnt  fyftems  depart  from  each  other,  the  law  of  the  land 
takes  place  of  the  law  of  Rome,  whether  antient  or  modern^ 
imperial  or  pontifical.  And,  in  thofe  of  our  Englilh  courts 
wherein  a  reception  has  been  allowed  to  the  civil  and  canon 
laws,  if  either  they  exceed  the  bounds  of  that  reception,  by 
extending  themfelves  to  other  matters  than  are  permitted  to 
them  9  or  if  fuch  courts  proceed  according  to  the  decifions  of 
thofe  laws,  in  cafes  wherein  it  is  <fbxitrolled  by  the  law  of  the 
land,  the  common  law  in  either  inftance  both  may,  and  fre* 
quently  does,  prohibit  and  annul  their  proceedings  ^ :  and 
it  will  not  be  a  fufficient  excufe  for  them  to  tell  the  king's 
courts  at  Weftminfter,  that  their  pra£lice  isvwarranted  by  the 
laws  of  Juftinian  or  Gregory,  or  is  conformable  to  the  de* 
crees  of  the  Rota  or  imperial  chamber.  For  which  reafon  it 
becomes  highly  necefiary  for  every  civilian  and  canonift,  that 
would  z€t  with  fafety  as  a  judge,  or  with  prudence  and  repu-* 
tation  as  an  advocate,  to  know  in  what  cafes  and  how  far  the 
Engliih  laws  have  given  fan<^ion  to  the  Roman ;  in  what 
points  the  latter  are  rejefted  \  and  where  they  are  both  fo  in- 
termixed and  blended  together  as  to  form  certain  fupple-< 
mental  parts  of  the  common  law  of  England,  diftinguiibed 
by  the  titles  of  the  king's  maritime,  the  king's  military,  and 
the  king's  ecclefiaflical  law.  The  propriety  of  which  inquiry 
the  univerfity  of  Oxford  has  for  more  than  a  century  fo  tho^ 
roughly  feen,  that  in  her  ftatutes  ^  fhe  appoints,  that  one  of 
the  three  queftions  to  be  annuaUy  difcufled  at  the  a£lby  the 
jurift-inceptors  (hall  relate  to  the  common  law ;  fubjoining 
this  reafon,  ^*  quia  juris  civilis  Jludiofos  itcet  baud  imperitos  ejf* 

i  DiJ&eMK  ctrffrhjuritcknlis.  Edit,    FUtam,   5  Rep.  Caudrejr^s  cafe.  %  laA; 
1663.  59^* 

fc  Hale  Hift.  C.  L.  c  a.    SeldcD  m       1  Tu,  VU.  Stff.  a.  §.  s. 
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^*  Juris  muninpalis^  et  differentias  sxterl  paMi^ue  juris  mtas 
^«  habere,^  And  the  ftatutes"  of  the  univerfity  of  Cam^ 
bridge  fpeak  cxprefsly  to  the  fame  efledl. 

'  From  the  general  ufe  and  neceflity  of  fome  acqilaintiince 
with  the  common  law,  the  inference  were  extremely  eafy  with 
regard  to  the  propriety  of  the  prefent  inftitution,  in  a  place  to 
which  gentlemen  of  all  ranks  and  degrees  refort,  as  the  foun- 
tain of  all  ufeful  knowlege.  But  how  it  has  come  to  pafs  that 
a  defign  of  this  fort  has  never  before  taken  place  in  the  univer- 
fity,  and  the  reafon  why  the-ftudy  of  our  laws  has  in  general 
fallen  into  difufe,  I  fhall  previoufly  proceed  to  inquire* 

'  Sir  John  Fortefcue,  in  his  panegyric  on  the  laws  of  £ng<^ 
land,  (which  was  written  in  the  reign  of  Henry  the  fixth,) 
puts"  a  very  obvious  queftion  in  the  niouth'of  the  young 
prince,  whom  he  is  exhorting  to  apply  himfelf  to  that  branch 
of  learning ;  **  why  the  laws  of  England,  being  fo  good,  fo 
•*  fruitful,  and  fo  commodious,  are  not  taught  in  the  univer- 
**  fities,  as  the  civil  and  canon  laws  are?"  In  anfwer  to  which 
he  gives®  what  feems,  with  due  deference  be  it  fpoken,  a  very 
jejune  and  unfatisfaftory  reafon  ;  being  in  (hort,  that  **  as  the 
•*  proceedings  at  common  law  were  in  his  time  carried  on  in 
♦'  three  different  tongues,  the  Englifh,  the  Latin,  and  the 
**  French,  that  fcience  muft  be  neceffarily  taught  in  thofe three 
**  feveral  languages ;  but  that  in  the  univerfrties  all  fciences 
•*  were  taught  in  the  Latin  tongue  only  j"  and' therefore  he 
concludes,  •'  that  they  could  not  be  conveniently  taught  or 
^  ftudied  in  our  univerfities.'*  But  without  attempting  to 
examine  ferioufly  the  validity  of  this  reafon,  (the  very  (hadow 
of  which  by  the  wifdom  of  your  late  conftitutions  is  entirely 
taken  away,)  wc  perhaps  may  find  out  a  better,  or  at  lead  a 
more  plaufible,  account,  why  the  ftudy  of  the  municipal  laws 
has  been  banifhed  from  thefe  feats  of  fcience,  than  what  the 
learned  chancellor  thought  it  prudent  to  givcto  his  royalpupil. 

«  DoBor  hgum  mox  a  doficratu  dahit  fcrtntUi  txteri petrtique juris  nofcat*  Stat, 
tf*ram  /egiius  Avgli4e,  ut  ncnjit  imftruus  £Iis. J2 .  e,  i^f.  Cowel*  tnjiitut,  in  frumnu 
4Mrttmiegttm^u4H  latet/udpatria^ttdif'        ^  c^y,  o  ^«  48. 

That 
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That  antient  coUeflion  of  unwritten  maxims  and  cuftoms^ 
\irhich  is  called  the  common  law,  however  compounded  or 
from  whatever  fountains  derived,  had  fubiifted  immemorially 
in  this  kingdom;  and,  though  fomewhat  altered  and  impaired 
by  the  violence  of  the  times,  had  in  great  meafure  weathered 
the  rude  (hock  of  the  Norman  conqueft.  This  had  endeared 
it  to  the  people  in  general,  as  well  becaufe  it's  decifions  were 
univerfally  known,  as  becaufe  it  was  found  to  be  excellently 
adapted  to  the  genius  of  the  Englifli  nation.  In  the  knowlege 
of  this  law  confifted  great  part  of  the  learning  of  thofe  dark 
ages;  it  was  then  taught,  fays  Mr.SeldenP,  in  the  monafte- 
ries,  in  the  univerfitie^i  and  in  the  families  of  the  principal 
nobility^  The  clergy  in  particular,  as  they  then  engrofied 
almoft  every  other  branch  of  learning,  fo  (like  their  prede-> 
cefibrs  the  Britifh  Druids "i)  they  were  peculiarly  remarkable 
for  their  proficiency  in  the  (tudy  of  the  law.  Nullus  clericus 
mji  andfidict$Sy  is  the  chara£ler  given  of  them  foon  after  the 
conqueft  by  William  of  Malmfbury'.  The  judges  therefore 
were  ufuaUy  created  out  of  the  facred  order*,  as  was  likewife 
the  cafe  among  the  Normans^ ;  and  all  the  inferior  offices 
were  fupplied  by  the  lower  clergy,  which  has  occafioned 
their  fucccfibrs  to  be  denominated  clerks  to  this  day. 

But  the  common  law  of  England,  being  not  committed 
to  writing,  but  only  handed  down  by  tradition,  ufe,  and  ex- 
perience, was  not  fo  heartily  reliflicd  by  the  foreign  clergy ; 
who  came  over  hither  in  ftioals  during  the  reign  of  the  con- 
queror and  his  two  fons,  and  were  utter  ftrangers  to  our  con- 
ftitution  as  well  as  our  language.  And  an  accident,  which 
foon  after  happened,  had  nearly  completed  it's  ruin.  A  copy 
of  Juftinian's  pande£ls,  being  newly"  difcovercdat  Amalfi, 

P  iff  Tktam  •  7*  7*  Ui  ctanmtt  ia  egUfet  catbedraulXf  et  Us 

^  Caefar  Je  hello  Gal,  6.  I2.  cutres  ferfoitnes  qui  cnt  dignitex  in  Jainfie 

T  Je  gefi.  reg.  /.  4.  fg''?/';  '^J  abheXf  Us prieun  cenventavlxf 

9  Dagdale  Orig.  jur'id.  f.  8.  et  Its  gouverneurs  Jes  egiifesf  d^c*  Grand 

*  hesjuges font f ages ferfon net etqtten-  Coyjlumitry cb,  9. 

iifiuif'-^JtcomelesarcbevcJjueSyen/efqueSf  •*  cirt*  A*  D»  IX3«- 
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foon  l^rought  the  civil  law  into  vogue  all  over  the  weft  of 
Europe,  where  before  it  was  quite  laid  afide^  and  in  a  man^^ 
ner  forgotten;  though  fome  traces  of  it's  authority  remained 
In  Italy*  and  the  eaitern  provinces  of  the  empire  J^*  This  novr 
became  in  a  plirticalar  manner  the  favourite  of  the  popifh 
elergy^  who  borro»red  the  method  and  many  of  the  maxims 
of  their  canon  law  from  this  original.  The  ftudy  of  it  was 
introduced  into  feveral  univerfities  abfoad^particularly  that  o£ 
Bologna;  where  exercifes  were  performed,  ledures  read,  and 
degrees  conferred  .in  thil  faculty,  as  in  other  branches  of 
fcietice:  and  many  nations  on'tlie  continent,  juft  then  begin* 
faing  to  recover  from  the  convulfions  confequent  upon  the 
t>veTdirow  of  the  Rom:ui  empire^  and  fettling  by  degrees  into 
peaceable  forms  of  government,  adopted  the  civil  law,  (being 
the  beft  written  fyftem  then  extant)  as  the  bafis  of  their  fevc* 
ral  conilitutions;  blending  and  interweaving  it  among  their 
own  feodal  cuftoms,  in  fome  places  with  a  more  exteadve^ 
in  others  a  more  confined  authority^. 

Nor  was  it  long  before  the  prevailing  mode  of  the  time& 
reached  England.  For  Theobald,  a  Norman  abbot,  being 
ele&ed  to  the  fee  of  Canterbury*,  and  extremely  addi£ted  ta 
this  new  ftudy,  brought  over  with  him  in  his  retinue  many- 
learned  proficients  therein ;  and  among  the  reft  Roger  fir- 
named  Vacarius,whom  he  placed  hi  the  univerfity  of  Oxford  ^> 
to  teach  it  to  the  people  of  this  country.  But  it  did  not  meet 
with  the  fame  eafy  reception  in  England,  where  a  mild  and 
rational  fyftem  of  laws  had  been  long  eftabliftied,  as  it  did 
upon  the  continent;  and,  though  the  monkifli  clergy  (devot- 
ed to  the  will  of  a  foreign  primate)  received  it  with  eager- 
nefs  and  zeal,  yet  the  laity,  who  were  more  Interefted  to  pre- 
fcrve  the  old  conftitution,  and  had  already  fevercly  felt  the 
cfFedl  of  many  Norman  innovations,  continued  wedded  to 
the  ufe  of  the  common  law.   King  Stephen  immediately  pub* 

"  LL.  JVifigitb.  2.  X.  9^  J.  D.  1254, 

X  Capitular,  Hludov,  Pli,  4.  loi.  **W.  D.  11 38. 

/  Scldcn  in  Fiitam.  5.  5.  b  Genraf.Dorobcm.  ASi.  PontifCan^ 

»  Domat's  creatife  of  law,  c.  1 3.  §.  9.  r«rfr.  iol,  i665« 
"fyifiol,  Jnntcpit,  Il\  in  Mt  Purii  ad 
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liibed  a  proclamations  forbidding  the  ftudy  of  the  laws,  then 
newly  imported  from  Italy;  which  was  treated  by  the  monks'* 
as  a  piece  of  impiety,  and,  though  it  might  prevent  the  in- 
trodu£lion  of  the  civil  lawprocefs  into  our  courts  of  juftice, 
yet  did  not  hinder  the  clergy  from  reading  and  teaching  it  in 
their  own  fchools  and  monafteries* 

From  this  time  the  nation  feems  to  have  been  divided 
Into  two  parties;  the  biihops  and  clergy,  many  of  them 
foreigners^  who  applied  themfelves  wholly  to  the  ftudy  of 
the  civil  and  canon  laws,  which  now  came  to  be  infeparably 
interwoTen  with  each  other ;  and  the  nobility  and  laity,  who 
adhered  with  equal  pertinacity  to  the  old  common  law:  both 
of  them  reciprocally  jealous  of  what  they  were  unacquainted 
with,  and  neither  of  them  perhaps  allowing  the  oppofite 
fyftem  that  zeal  merit  which  is  abundantly  to  be  found  in 
each*  This  appears,  on  the  one  hand,  from  the  fpleen  with 
which  the  monadic  writers  ^  fpcak  of  our  municipal  laws 
upon  all  occafions ;  and,  on  the  other,  from  the  firm  temper 
which  the  nobility  fhewed  at  the  famous  parliament  of  Mer- 
ton :  when  the  prefates  endeavoured  to  procure  an  aft,  to 
declare  all  baftards  legitimate  in  cafe  the  parents  intermarried 
at  any  time  afterwards ;  alleging  this  only  reafon,  becaufe 
holy  church  (that  is,  the  canon  law)  declared  fuch  children 
legitimate :  but  *'  all  the  earls  and  barons  (fays  the  parlia- 
•*  ment  rolH)  with  one  voice  anfwered,  that  they  would  not 
•*  change  the  laws  of  England,  which  had  hitherto  been  ufed 
•*  and  approved."  And  we  find  tlie  fame  jealoufy  prevailing 
above  a  century  afterwards^  when  the  nobility  declared  with 
a  kind  of  prophetic  fpirit,  "  that  the  realm  of  England  hath 
*«  n^er  been  unto  this  hour,  neither  by  the  confent  of  our 
•*  lord  the  king  and  the  lords  of  parliament  fhall  it  ever  be, 

c  Rog.  Baoon  citau  per  Selden  inTU'        f  Stat.  Merton.  20  Hen.  JIL  e.  g,  Et 

ggm,  7.6*  inFert^Cm  r.  3  3 .  4Sc  8  Rq>.Pref*  tmncs  cunites  et  iarones  una  voce  refpcnde- 

^  Joan.  -Sarifburicos.  Poljcrat,  %.  za*  runt^  quod  nclant  lege*  Angliai  mutaref 

*  Idemy  ihtd,  51  i6*  Pol/dor*  Virgil*  fuae  hucufjue  uj!tatae/unt  et  apprebatae* 

BH.Us*  til  Ric.  II. 
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**  ruled  or  governed  by  the  civil  law  ^."  And  of  this  temper 
between  the  clergy  and  laity  many  more  inftances  might  be 
given. 

While  things  were  in  this  fituation,  the  clergy,  finding 
It  impoflible  to  root  out  the  municipal  law,  began  to  with- 
draw themfelves  by  degrees  from  the  temporal  courts:  and  to 
that  end,  very  early  in  the  reign  of  king  Henry  the  third, 
cpifcopal  conftitutions  werepubliftied*,  forbidding  all  ecclc- 
fiaftics  to  appear  as  advocates  in  foro  faecttlari :  nor  did  they 
long  continue  to  aft  as  judges  there,  not  caring  to  take  the 
oath  of  office  which  was  then  found  neceflary  to  be  admini- 
ftered,  that  they  fliould  in  all  things  determine  according  to 
the  law  and  cuftom  of  this  realm  ^  j  though  they  ftill  kept 
po'fieflion  of  the  high  office  of  chancellor,  an  office  then  of 
little  juridical  power  9  and  afterwards,  as  it's  bufinefs  in- 
creafed  by  degrees,  they  modelled  the  procefs  of  the  court  at 
tlieir  own  difcretion. 

But  wherever  they  retired  and  wherever  their  authority 
extended,  they  carried  with  them  the  fame  zeal  to  introduce 
the  rules  of  the  civil,  in  exclufion  of  the  municipal  law. 
This  appears  in  a  particular  manner  from  the  fpiritual  courts 
of  all  denominations,  from  the  chancellor's  courts  in  both  our 
univerfities,  and  from  the  high  court  of  chancery  before- 
mentioned;  in  all  of  which  the  proceedings  are  to  this  day  ia 
a  courfe  much  conformed  to  the  civil  law :  for  which  no  tole- 
rable reafon  can  be  affigned,  unlefs  that  thefe  courts  were  all 
under  the  immediate  direftion  of  the  popifli  eccleCaftics, 
among  whom  it  wes  a  point  of  religion  to  exclude  the  muni- 
cipal law  \  pope  Innocent  the  fourth  having  forbidden  *  the 
very  reading  of  it  by  the  clergy,  becaufe  it's  deciiions  were 
not  founded  on  the  imperial  conflitutions,  but  merely  on  the 
cuftoms  of  the  laity.  And  if  it  be  confidered,  that  our  uni- 
verfities began  about  that  period  to  receive  thdr  prefent  form 
of  fcholaflic  difcipline;  that  they  were  then,  and  continued  to 

h  Sclden.  yan.  jtnglor*   /•  %•  §*43*     kins,  •vcL  i.  p,  574.  599. 
in  F'jrffc.  c.  ^$»     ,  k  Selden  iti  Fietam,  9.  3. 

i  Sf  elm.ia.  CtnM.  J,  D>  1 2  x  7*  WU-        I  M.  Paris  ad  A.  Z>.  1 254. 
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be  till  the  time  of  the  reformation,  entirely  under  the  influ<* 
cncc  of  the  popifh  clergy;  (fir  JohnMafon  the  firft  proteftant, 
being  alfo  the  firft  lay,  chancellor  of  Oxford)  this  will  lead 
us  to  perceive  the  reafon,  why  the  ftudy  of  the  Roman  laws 
was  in  thofe  days  of  bigotry*"  purfued  with  fuch  alacrity  in 
thcfe  feats  of  learning;  and  why  the  commd«i  law  was  entirely 
deipifed,  and  efteemed  little  better  th^  heretical. 

And,  iince  the  reformation,  many  caufes  have  confpired  to 
prevent  it's  becoming  a  part  of  academical  education.  As, 
firft,  long  ufage  and  eftabliflied  cuftom  \  which,  as  in  every 
thing  elfe,  fo  efpecially  in  the  forms  of  fcholaftic  exercife, 
have  juftly  great  weight  and  authority.  Secondly,  the  real 
intrinfic  merit  of  the  civil  law)  confidered  upon  the  footing 
of  reafon  and  not  of  obligation,  which  was  well  known  to 
the  inftruAors  of  our  youth;  and  their  total  ignorance  of  the 
merit  of  the  common  law,  though  it's  equal  at  leaft,  and 
perhaps  an  improvement  on  the  other.  But  the  principal 
reafon  of  all,  that  has  hindered  the  introduction  of  this  branch 
of  kaming,  is,  that  the  ftudy  of  the  common  law,  being  ba- 
niflied  from  hence  in  the  times  of  popery,  has  fallen  into  a 
quite  different  channel,  and  has  hitherto  been  wholly  culti- 
vated in  another  place.  But  as  the  long  ufage  and  eftabliihed 
cuftom,  of  ignorance  of  the  laws  of*the,land,  begin  now  to  be 
thought  unreafonable;  and  as  by  tfaele  means  the  merit  of  thofe 

w  There  cannot  be  \  ftronger  infUncc  "  jujium  Gf  fafitntem :  featnSoy  fu^  eon* 

of  the  abfard  and  fuperftitious  veneration  "  tra  adverfarium  aftutum  (^  Jagaeem ; 

that  was  paid  to  thefe  laws,  than  that  **  tertiof  quod  in  cattja  defperata  :  fid 

the  moft  learned  writers  of  the  times  «*<  heatifftma^trgCf  contra  judic em  fapieif 

choogfat  they  could  not  form  a  perfeft  "  tiffimum,  Domitium ;  contra  aJvtrfarium 

tharaAer,  even  of  tKe  blclTed  virgin,  "  calUdiffimunitdyahoIumi  in  can/a  neftra 

vithout  making  her  a  civifian  and  a  **  dejperata^jentcnthimoptatamobtinuit,^* 

caaonift.  Which  Athertus  Magnus,  th^  To  which  an  eminent  francifcan,  two 

renowned  dominjcan  doAor  of  the  thir-  centuries   afterwards,    Bemirdinui    de 

tcsntb  century-,  thus  proves  in  his  Summa  BuftI  (MariaU,  part,  4.  ferrn*  9. )  very 

de  Lxadiiut  cbrifliferae  virglnis  (divinum  gravely  fabjoins  this  note.    "  i^Ief  vide* 

magis  quam  humanum opus)  qu*  23.  §•  5.  "  tur  incongruuwf  mu/ieres  h^tre peritiam 

•«  If  am  qusdjura  c'wiHa^  &f  /-ff "» &  de-  **  juris*     Legitxir  enim  dt  uxort  Jcanpit 

"  cretaJclvitinJummo^probaturbQcpsodo:  **.Andreae  giojfatoris,  quod  tantam  peri* 

**  faptentiaadtncatimanifeftaturintrihus)  *' tiam  in  utroque  jure  bahuH^  ur  fuhlfci 

*♦  uwuMj^uod obtUeat  omnia  contra  judicem  *<  infibofis  legere  aufajt,^* 
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laws  will  probably  be  more  generally  kn6wn ;  we  may  hope 
that  the  method  of  ftudying  them  will  foon  revert  to  it*s  an- 
tient  courfe,  and  the  foundations  at  leaft  of  that  fcieuce  will 
be  laid  in  the  two  univcrfities;  without  being  exclufirely  con« 
fined  to  the  channel  which  it  fell  into  at  the  times  I  have  juft 
been  defcribing^ 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
ftragglers  excepted,  the  ftudy  and  pra£kice  of  it  devolved  of 
courfe  into  the  hands  of  laymen:  who  entertained  upon  their 
parts  a  moil  hearty  averfion  to  the  civil  law",  and  made  no 
fcruple  to  profefs  their  contempt,  nay  even  their  ignorance  ^ 
of  it,  in  the  moft  public  manner.  But  ftill,  as  the  balance 
of  learning  was  greatly  on  the  fide  of  the  clergy,  and  as  the 
common  law  was  no  longer  taught^  as  formerly,  in  any  part 
of  the  kingdom,  it  muft  have  been  fubje£bed  to  many  ihcon- 
veniencies,  and  perhaps  would  have  been  gradually  toft  and 
bverrun  by  the  civil,  (a  fufpicion  well  juftified  from  the  fre- 
quent tranfcripts  of  Juftinian  to  be  met  with  in  Bra£):on  and 
Fleta)had  it  not  been  for  a  peculiar  incident,  which  happened 
at  a  very  critical  time,  and  contributed  greatly  to  it's  fupport« 

Th£  incident  which  I  mean  was  the  fixing  the  court  of 
common  pleas,  the  grand  tribunal  for  difputes  of  property, 
to  be  held  in  one  certain  fpot  \  that  the  feat  of  ordinary 
juilice  might  be  permanent  and  notorious  to  all  the  nation. 
Formerly  that,  in  conjun£tion  with  all  the  other  fuperior 

n  Fortcfc.  ie  laud.  LL,  c*  25.  more  antient  ones  was  prohibited.     But 

0  This  remarkably  appeared  in  the  Skipwith  the  king^s  feijeant,  and  after* 

cafe  of  the  abbot  of  Torun.  M»  %2  Edw,  wards  chief  baron  of  the  exchequer,  de- 

///.  24.  who  had  caufed  a  certain  prior  clares  them  to  be  flat  nonfenfe ;  **  im 

to  be  fummoncd  to  anfwer  at  Avignon  ^'  ceux  parolXf  contra  inhibitionem  novi 

for  ercSing  an  oratory  fc/T/ra/«i>i^i/»»«f  "  opcris,  iry  ad  pas  etttendnunt :"  and 

novi  opens }  by  whicJi  words  Mr.  Sdden»  juilice  Schardelow  mends  the  matter  but 

fin  FUt,  8.  5.]  very  juftly  underftands  little  by  informing  him»  that  they  fig. 

to  be  meant  the  title  de  novi  operis  nuii'  nify  a  reilitution  its  their  Uw :  for  which 

tiatione  both  in  the  civit  and  canon  laws,  reafon  he  very  fagely  refohres  to  pay  no 

r^*  39'  '  •  ^*  ^*  'I  *  ^°^  Decretal,  ftot  fort  of  regard  to  them.     <<  Ceo  n'efi  f«e 

Bxtravm  5.  32.)  whereby  the  ere^ion  '*  un  refiUntion  en  lour  ley,  pur  fue  a  ceQ 

of  aay  qcw  buildings  in  prejudice  of  **  tCfwomus  regard^  C^c^* 

-  courts, 
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courts,  was  held  before  the  king's  capital  juftictary  of  &ig- 

landf  in  the  aula  regis,  or  fuch  of  his  palaces  wherein  his 

royal  perfon  refided ;  and  removed  with  his  houihold  from 

one  end  of  the  kingdom  to  the  other.    Thb  was  found  to 

eccafion  great  inconvenience  to  the  fuitors;  to  remedy  which 

it  ymts  made  an  article  of  the  great  charter  of  liberties^  both 

that  of  king  John  .and  king  Henry  the  third  p,  that  <*  com« 

^  mon  pleas  fliould  no  longer  feilowthe  king's  court,  but  be 

^  held  in  fome  certain  place:"  in  confeqnence  of  which  they 

hare  ever  fince  been  held  (a  few  necefiary  removals  in  times 

of  the  plague  excepted)  in  the  palaee  of  Weftminfter  only. 

This'bnmgltf  together  the  profeflbrs  of  the  municipal  law, 

who  before  were  difperfed  about  the  kingdom,  and  formed 

diem  into  an  aggregate  body ;  whereby  a  fociety  was  efta- 

bltihed  of  perfons,  who,  (as  Spelman  "i  obferves)  addicting 

themfelves  wholly  to  the  ibidy  of  the  laws  of  the  land,  and 

no  longer  confidering  it  as  a  mere  fubordinate  fcience  for  the 

amufement  of  leifure  hours,  foon  raifed  thofe  laws  to  that 

pitch  of  perfe£tion,  which  they  fuddenly  attained  under  ^e 

aufpices  of  our  Englifli  Juftinian,  king  Edward  the  firil* 

In  confequehce  of  this  lucky  affemblage,  they  naturajjy 
fell  into  a  kind  of  collegiate  order,  and,  being  excluded  from 
Oxford  and  Cambridge,  found  it  neceiTary  to  eftablifli  a  new 
'  tmiverfity  of  their  own.  This  they  did  by  pu^chafing  at  va^ 
rious  times  certain  houfes  (now  called  the  inns  of  court  and 
of  chancery)  between  the  city  of  Weftminfter,  the  place  of 
holding  the  king^s  courts,  and  the  city  of  I^ondon  ^  for  ad* 
Tsmts^e  ^f  ready  accefs  to  tj(ie  one,  and  plenty  of  provifiona 
in  thexyther^  Here  QpKetcifes  were  performed, ledures  read, 
and  degrees  were  at  length  conferred  in  the  common  law,  as 
at  other  univerfities  in  the  canon  and  civil.  The  degrees  were 
thofe  of  barrifters  (firil  ftiled  apprentices*  bom  apprendrey  to 

ftmiim  bave  been  firft  appointed  by  an  ordinance 

.    4  d^jkr.  %%^  of  king  Edward  the  firft  in  parliament, 

'  Fortefc  c.  48,  in  the  20th  year  of  his  reign*     (Spelmt 

a  AppmtiGfes  ojr  .batrlAeri  ^fpsm  to  Glofu  37*   Dugdnlc^  On;.  ;»ri^.  55.) 
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jeldom  leifurc  or  refolution  fuificient  to  enter  upon  a  new 
fcheme  of  ftudy  at  a  new  place  of  inftruftion.  Wherefore 
few  gentlemen  now  refort  to  the  inns  of  court,  but  fuch  for 
whom  the  knowlege  of  prad^ice  is'^bfolutely  neceflary^  fuch^ 
I  mean^  as  are  intended  for  the  profeflion  :  the  reft  of  our 
gentry,  (not  to  fay  our  nobility  alfo)  having  ufually  retired 
to  their  eftates,  or  vifited  foreign  kingdoms,  or  entered  upon 
public  life,  without  any  inftru£lion  in  the.  laws  of  the  land, 
and  indeed  with  hardly  any  opportunity  of  gaining  inftruc- 
tion,  unlefs  it  can  be  afforded  them  in  thefe  feats  of  learning. 

.  And  that  thefe  are  the  proper  places  for  affording  aflift-> 
jinces  of  this  kind  to  gentlemen  of  all  ftatious  and  degrees, 
cannot  (I  think)  with  any  colour  of  reafon  be  denied.  For 
not  one  of  the  obje£tions,  which  are  made  to  the  inns  of  court 
and  chancery,  and  which  I  have  juft  now  enumerated,  will 
bold  with  regard  to  die  imiverfities.  Gentlemen  may  here 
aflbciate  with  gentlemen  of  their  own  rank  and  degree.  Nor 
ire  their  conduft  and  ftudies  left  entirely  to  their  own  dif* 
cretion ;  but  regulated  by  a  difcipline  fo  wife  and  exa£^  yet 
fp  liberal,  fo  fenfible  and  manly,  diat  their  conformity  to  it's 
rules  (which  does  at  prefent  fo  much  honour  to  our  youth) 
is  not  more  the  effeft  of  conftraint,  than  of  their  own  incli^ 
nations  and  choice*  Neither  need  diey  apprehend  too  long 
an  avocation  hereby  from  their  private  concerns  and  amufe- 
ments,  or  (what  is  a  more  noble  obje£^)  the  fervice  of  their 
friends  and  their  country.  This  ftudy  will  go  hand  in  hand 
with  their  other  purfuits :  it  will  obftrufl  none  of  them  \  it 
M'ill  ornament  and  af&ft  them  all. 

But  if,  upon  the  whole,  there  are  any,  ftill  wedded  to 
Boonaftic  prejudice,  that  can  entertain  a  doubt  how  far  this 
ftudy  is  properly  and  regidarly  academical^  fuch  peribns  I  am 
afraid  either  have  not  confidered  the  conftitution  and  defign 
of  an  univeriity,  or  elfe  think  very  meanly  of  it.  It  muft  be  a 
deplorable  narrownefs  of  mind,  that  would  confine  thefe  feats 
of  inftruftion  to  the  limited  views  of  one  or  two  learned  pro* 
feilions.    To  the  praife  of  this  age  be  it  fpokeui  a  more  open 
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9nd  generous  way  of  thinking  begins  now  univerfally  to  pr&- 
▼aiL  The  attainment  of  liberal  and  genteel  accomplifhments, 
though  not  of  the  intellectual  fort,  has  been  thought  by  our 
wi(eft  and  moft  afie&ionate  patrons^,  and  very  lately  by  the 
whole  univerfity"^,  no  fmall  improvement  of  our  antient  plan 
of  education :  and  therefore  I  may  fafely  affirm  tliat  nothing 
(how  unufual  {qcvcx)  is,  under  due  regulatioos,  improper  to 
be  taught  in  this  place,  which  is  proper  for  a  gentleman  to 
Uam.  But  that  a  fcience,  which  diftinguifhes  the  criteriona 
of  right  and  wrong  \  which  teaches  toeftablifh  the  one,  and 
prevent,  puniifa,  or  redrefs  the  other ;  which  employs  in  it's 
theory  the  nobleft  faculties  of  the  foul,'  and  exerts  in  it's 
pra£lice  the  cardinal  virtues  of  the  heart :  a  fcience,  which 
is  univerfal  in  it's  ufe  and  extent,  accommodated  to  each 
individual,  yet  comprehending  the  whole  community )  that  a 
fcience  like  this  fihould  ever  have  been  deemed  unneceflary 
to  be  ftudied  in  an  univerfity,  is 'matter  of  aflonifhment 
and  concern.  Surely,  if  it  were  not  before  an  obje£t  of 
academical  knowlege,  it  was  high  time  to  make  it  one: 
and  to  thofe  who  can  doubt  the  propriety  of  it's  reception 
among  us  (if  any  fuch  there  be)  we  may  return  an  anfwer 
in  their  own  way ;  that  ethics  are  confefTedly  a  branch  of 
iuademical  learning,  and  Ariftotle  himfelf  has  faid^  fpeaking 
of  the  laws  of  his  own  country,  that  jurifprudence  or  the 
knowlege  of  thofe  laws  is  the  principal  and  moft  perfe6l 
feranch  of  ethics  % 

From  a  thorough  conviftion  of  this  truth,  our  munificent 
benefa£tor  Mr  Viner,  having  employed  above  half  a  century 
in  amafling  materials  for  new-modelling  and  rendering  more 
cammodiousthe  rude  ftudy  of  the  laws  of  the  land,  configned 

c  Lord  chancellor  Clarendon,  in  his  '  By  accepting  in  full  convocation  tbb 

dialogue  of  education,  among  his  tftifts,  remainder  of  lord  Clarendon*!  hiftocf 

P*  3^5*  appears  to  have  been  very  follici-  froai  his  noble  defcendants,  on  conditioft 

tDnSy  that  it  might  be  made  *'  a  part  of  the  to  apply  the  profits  arifing  from  it*s  pub- 

**  oraambit  of  our  learned  academies  to  licatiota  to  the  eftaUiihment  of  a  matisge 

f*  teach  the  qualitieiof  riding,  dancing,  in  the  univerfity. 

^  and  fencing,  at  iboft  hours  when  more  j  TtXtt«  ^sXi(*4  •(s%,  •rt  m<  viXfuif 

*<iflrioot  ei«rcUeft  0»M  be  intermit-  «fil««  xfo«-4;  art*    EtbU*  sd  Nieomttb* 

f*  «.*•  /.  5,  e,  3. 

both 
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both  the  plan  and  execution  bi  thefe  his  public-fpiritcd  dc- 
figns  to  the  wifdom  of  his  parent  univerfity.  Refolving 
to  dedicate  his  learned  labours  "  to  the  benefit  of  pofterity 
**  and  the  perpetual  fervice  of  his  country  V'  ^^  was  fenfible 
he  could  not  perform  his  refolution  in  a  better  and  more 
cfFediual  manner, than  by  extending  to  the  youth  of  this  place 
thofc  affiftancci',  of  which  he  fo  well  remembered  and  fo 
heartily  regrctt^id  the  want.  And  the  fenfe,  which  the  uni- 
verfity has  entertained  of  this  ample  and  moft  ufeful  benefac- 
tion, muft  appear  beyond  a  doubt,  from  their  gratitude  in 
receiving  it  with  all  poflible  marks  of  efleem  « •  from  their 
alacrity  and  unexampled  difpatch  in  carrying  it  into  execu- 
tion * ;  and,  above  all,  from  the  laws  and  conftitutions  by 
which  they  have  efFeftually  'guarded  it  from  the  negleft  and 
abufe  to  which  fuch  inftitutions  are  liable  *.  We  have  feen 
;in  univerfal  emulation,  who  beft  (hould  underftand,  or  molt 

'  See  the  preface  to  the  eighteenth  ing.— The  refidue  of  this  fund,  arifin^ 

volume  o(  hi»  abridgment.  from  the  fale  of  Mr  Vincr*s  abridgment^ 

Z  Mr  Viner  is  enrolled  among  the  wUl  probably  be  fufficient  hereafter  Xm 

pobUck  benefactors  «f  the  univerfity  by  found  another  fellowihip  and  fcholar- 

4lecree  of  conrocation.  ihip,  or  three  more  fcholarflxips,  as  ihali 

li  Mr  Viner  died  June  5,  1756.  His  l>c  thought  moft  expedient. 
tffoEU  were  cdlcCbxi  and  fettled,  near  a 

volume  of  his  work  printed,  almoft  the  '  The  ftatutes  are  in  fubftance  as  foU 

whole  difpofed  of,   and  the  accounts  lows. 

tnade  upi  ID  a  year  and  ^half  from  his  i«  That  the  accounts  of  this  bene<> 

deceafe,  by  tlic  very  diligent  and  worthy  fad^ton  be  feparately  kept,  and  annually 

adminiftrators  with  the  will  annexed,  audited  by  the  delegates  of  accounts  and 

(Dr  Weft  and  Dr  Good  of  Magdalene,  profeflbr,   and    aftcrwacds  reported    t» 

Dr  Whalley  of  Oriel,  Mr  Buckler  of  convocation. 

All  Sottlsy  and  Mj  Beets  of  Univerfity  %,  That  a  profefTorihip  of  the  iawf 

college)  to  whom  that  cars  was  con-  of  England  be  eftabliftied,  with  a  falary 

£gned  by  the  univerfity.    Another  half  of  t^'o  hundred  pounds  fer  annum  ^  the 

year  was  employed  in  confidering  and  profeflbr  to  be  ele^ed  by  convocitioOf 

fettling  a  plan  of  the  projiofcd  inAitu-  and  to  be  at  (he  time  of  his  election  at 

tjoo,  and  in  framing  tiie  ftacutes  there-  leaft  a  maftcr  of  arts  or  bachelor  of  civil 

upon,  which  were  lina.ly  confirmed  by  law  in  the  univerfity  of  Oxford,  of  tea 

convocation  on  the  3d  of  July,  1753.  years  ftanding  from  his  roatriculatior> } 

The  profefTor  was  clcded  on  the  20th  of  and  alfo  a  barrifter  at  law  of  four  years 

O^bcr  following,  and  two  fchol^rs  on  ftanding  at  the  bar. 

the  fucceeding  day.    And,  laftly,  it  was  3.  Th  at  fuch  profciTor  (by  himfclf, 

agreed  at  the  annual  audit  in   1 76 1 ,  to  or  by  deputy  to  be  previoufly  approved  by 

cftablifh  a  fellowihip  ;  and  a  fellow  was  convocation)  do  read  one  fokmn  public 

accordindy  elc^ed  in  January  follow*  Icflurt  on  the  laws  of  England,  an$i  in 

tht 
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faithfully  purfue,  the  defigns  of  our  generous  patron :  and 
with  pleafure  we  recoiled,  that  thofe  whoaremoftdiftinguifhed 

the  EnglUh  language,  in  orery  acade-     of  thirty  pounds,  be  eftabliibed,  at  the 
mical  teria,  at  certain  ftated  times  pre-     convocation   /hall    from   time  to   time 
Tiousto  the  commencement  of  the  com-     ordain,  according  to  the  ftate  of  Mr 
mon  law  term ;  or  forfeit  twenty  pounds     Viner's  revenues. 
for  every  omiffion  to  Mr  Viner's  general        6*  That  every  fellow  be  elected  by 
/uad :  and  aUb  (by  himfelf,  or  by  deputy     convocation,  and  at  the  time  of  ele^idn 
to  be   approved,  if  occafional,   by  the     beunmarricd,andatleaftama(ler  ofarts 
vice-chancellor  and  proftors  ;  or  if  per-     or  bachelor  of  civil  law,  and  a  member 
)nancnt,both  thecjufeand  the  depary  to     of  fome  college  or  hall  in  the  univerfity 
^  annually  approved  by  convocation)  do    of  Oxford  j  the  fcholars  of  this  foun-> 
yearly  read  one  complete  courfe  of  ledures     dation  or  fuch  as  have  been  fcholars  (if 
on  the  laws  of  England,  and  in  the  Eng-     (qualified  and  approved  of  by  cpnvocation) 
lift  language,  confiding  of  firty  lc6fcurcs     to   have  the   preference  :    that,   if  not 
at  the  IcaA  ;  to  be  read  during  the  uni-     a  barrlfter  when  chofrji,  he  be  called  to 
verfity  term  time,  with  fuch  proper  in-     the  bar  within  one  year  after  his  elec- 
tervals  that  not  more  than  four  lectures     tion  3  but  do  redde  in  the  univeriity  two 
may  fall  within  any  fingle  week  :  that     months  in  every  year,  or  in  cafcof  non- 
the  pfofeiTor  do  give  a  month^s-  notice  of    refidence  do  -forfeit  the  ftipend  of  that 
the  time  when  the  courfe  is  to  begin,     year  to  Mr  Viner^s  general  fund, 
and  do  read  gratii  to  the  fcholars  of  Mr         7.  That  ever)  fcholar  be  clewed  by 
Vin€r''s  foundation ;  but  may  demand  of    convocation,  and  at  the  time  of  cleflion 
other  auditors  fuch  gratuity  as  (hall  be     be  unmarried,  and  a  member  of  fome 
fettled  from  time  to  dme  by  decree  of    college  or  hall  in  the  univeriity  of  Ox- 
convocation  ;  and  that,  for  every  of  the     ford,  who  fhall  have  been  matriculated 
laid  fixty  tenures  omitted,  the  profeflbr,     t\^xnty-four calendar  months  atthe leail : 
on  complaint  made  to  the  vice-chancellor     that  he  do  take  the  degree  of  bachelor 
inthtn  the  year,  do  forfeit  forty  fliilllngs    of  civil  law  with  all  convenient  fpeed ; 
to  Mr  Viner's  general  fund  ;  the  proof    (either  proceeding  in  arts  or  othen,vire) 
of  having  performed  his  dut)'  to  lie  upon     and  previous  to  his  taking   the  fame» 
the  faid  profeflbr.  between  the  fecond  and  eighth  year  from 

■    4.  That  every  profeflbr  do  continue    his  matriculation,  be  found  to  attend 
in  hit  office  during  life,  unlefs  in  cafe  of    two  courfes  of  the  profeflbr's  leAyres,  to 
fuch  miibehaviour  as  dial!  amount  to     be  certified  under  the  profeflTor's  hand  \ 
bannition  by  the  univerfity  ftatutes  \  or    and  within  one  year  after  taking  the 
nnlers  he   deferts  the  profeilion  of  the     fame  to  be  called  to  the  bar  *.  that  he  do 
la:w  by  betaking  himfelf  to  another  pro-     annually  reiide  fix  months  till  he  is  of 
feflion  ;  or  unlefs,  after  one  admonition     four  years  (landing,  and  four  inontht 
by  the  vice-chancellor  and  pro£lora  for    from  that  time  til)  he  is  mader  of  arta 
notorious  negle£l,  he  is  guilty  of  ano*     of  baciielor  of  civil  law ;  after  which  he 
ther  flagrant  omiHion:  in  any  of  which     be  bound  to  rcfidc  two  months  in  every 
cafes  he  be  deprived  by  the  vice-chan'     year;   or,  in  Cafe  of  non-rcfidence,  do 
ceUoTy  with  confcnt  of  die  houfc  of  con-    forfeit  the  ilipend  of  that  year  to  Mr 
irocation.  Viner's  general  fund. 

5.  That  fbch  t  number  of  fellow-  8.  That  the  fcholarihips  do  become 
Ihips  with  a  -(Hpend  of  fifty  pounds  ftr  void  in  cafe  of  non-attendance  on  the- 
immrn^  and  (cbolarfhips  with  a  ftipcnd    profefTor,  or  not  taking  the  degree  of 

bachelor 
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by  their  quality,  their  fortune,  their  ftation,  their  learning, 
or  their  experience,*  have  appeared  the  moft  zealous  to  pro- 
mote the  fuccefs  of  Mr  Viner's  eftablifliment. 

The  advantages  that  might  refult  to  the  fcience  of  the  law 
itfelf,when  a  little  more  attended  tointhefe  feats  of  knowlege, 
perhap$,Mrould  be  very  confiderable.  The  leifure  and  abilities 
of  the  learned  in  thefe  retirements  might  cither  fuggcft  expe- 
dients, or  execute  thofe  diftated  by  wifer  heads'^,  for  impro- 
ving it's  method,  retrenching  it*s  fuperfluities,  and  reconcil- 
ing the  little  contrarieties,  which  the  pra£):ice  of  many  centu- 
ries will  neceffarily  create  in  any  human  fyftem:  a  tafk,  which 
thofe,  who  are  deeply  employed  in  bufmefs  and  the  more 
a£live  fcenesof  the  profeffion,canhardly condefcend  to  engage 
in.  And  as  to  the  intereft,  or  (which  is  the  fame)  the  repu- 
tation of  the  univerfities  themfelves,  I  may  venture  to  pro- 
nounce, that  if  ever  this  ftudy  fhould  arrive  to  any  tolerable 
pcrfedbion  cither  here  or  at  Cambridge,  the  nobility  and  gentry 
of  this  kingdom  would  not  fhorten  their  refidence  upon  this 
account,nor  perhaps  entertain  a  worfe  opinion  of  the  benefits 
of  academical  education.  Neither  fliould  it  be  confidered  as 
a  matter  of  light  importance,  that  while  we  thus  extend  the 
pomoeria  of  univerfity  learning,  and  adopt  a  new  tribe  of  ci- 
tizens within  thefe  philofophical  walls,  we  intereft  a  very 

Bachelor  of  civil  law,  being  duly  adino>  profeiTorihip, fellow/hips,  or  fcholarihipSy 

niflied  To  to  do  by  the  vice-chancellor  and  the  profits  of  the  current  year  be  ratably 

prodtors :  and  that  both  fellowAiips  and  4iv«ded  between  the  pcedeceflfor  or  hit 

icholarihips  do  expire  at  the  end  of  ten  reprefentatives,  and  the  fuccefibr  j  and 

years  after  each  refpedlive  election }  and  that  a  new  eie^ioa  be  had  within  one 

4)ecome  void  in  cafe  of  grofs  miibeba-  month  afterwards,  urjefs  by  that  meant 

inour,  non-reiidence  for  two  years  to-  the  time  of  eledion  (hall  fall  within  juiy 

gether,  marriage,  not  being  called  to  the  vacation,  in  which  cafe  it  be  deferred 

|>ar  within   the    time    before  limited,  to  the  firft  week  in  the  next  full  term* 

(being  duly  aditioniHied  fo  lo  be  by  the  And  that  before  any  convocation  &aU 

vice-chancellor,  and  pro<3ors)  or  defert«  be  held  for  fuch  election,  or  for  any 

ing  the  profefllion  of  the  law  by  follow-  other  matter  relating  to  Mr  Viner*abene« 

ing  any  other  profeifion :  and  that  in  fia£lion,  ten  days  public  notice  be  given 

«ny  of  thefe  cafes  the  vice-chancellor,  to  each  college  and  hall  of  the  convo« 

with  confent  of  convocation,  do  de-  cation,  and  the  caufe  of  convoking  it. 
clar<  the  place  adually  void.  k   See  lord   BaCon*9  propofals    and 

9*  Tk  AT  in  cafe  of  any  vacancy  of  the  oft'er  of  a  digeft. 

numerous 
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munerous  and  very  powerful  profef&on  in  the  prefervation  of 
our  rights  and  revenues. 

For  I  think  it  pad  difpute  that  thofe  gentlemen,  who  re* 
Ibrt  CO  the  inns  of  court  with  a  view  to  purfue  the  profeifion^ 
will  find  it  expedient  (whenever  it  is  pra^icable)  to  lay  the 
previous  foundations  of  this,  as  well  as  every  other  fcience^ 
in  one  of  our  learned  univerfities.  We  may  appeal  to  the 
experience  of  every  fenfible  lawyer,  whether  any  thing  can  be 
more  hazardous  or  difcouraging  than  the  ufual  entrance  on 
the  ftudy  of  the  law.  A  raw  and  unexperienced  youth,  in 
the  mod  dangerous  feafon  of  life,  is  tranfplanted  on  a  fuddev 
intothe  midft  of  allurements  to  plcafure,  without  any  reflraint 
or  check  but  what  his  own  prudence  can  fuggeil  \  with  n9 
puUic  diredlion  in  what  courfe  to  purfue  his  inquiries ;  no 
private  afliftance  to  remove  the  diftrefles  and  difficulties  which 
will  always  embarrafs  a  beginner.  In  this  fituation  he  is  ex- 
peded  to  fequefter-himfelf  from  the  world,  and  by  a  tedious 
lonely  procefs  to  extra6^  the  theory  of  law  from  a  mafs  of  un- 
digefted  leafrning ;  or  elfe  by  an  afliduous  attendance  on  the 
courts  to  pick  up  theory  and  pra£^ice  together,  fufficient  to  - 
qualify  him  for  the  ordinary  run  of  bufinefs.  How  little 
therefore  is  h  to  be  wondered  at,  that  we  hear  of  fo  frcquent 
mifcarriages;  that  fo  many  gendemen  of  bright  imagtaaitioni 
grow  weary  of  fo  unpromifing  a  fearch ',  and  addi<^  them«- 
felves  wholly  to  amufements,  or  other  jefs  innocent  purfuits  % 
and  that  fo  many  perfons  of  moderate  capacity  confufe  them* 
fdvcs  at  firft  fetting  out,  and  continue  ever  dark  and  puzzled 
during  the  remainder  of  their  lives. 

The  evident  want  of  fome  ai&ftance  in  the  rudiments  of 
legal  knowlege  has  given  birth  to  a  pra^iice,  which,  if  ever 
it  had  grown  to  be  general,  muft  have  proved  of  extremely 

'  Sir  Henry  Spdmao,  in  the  preface  "  rifemque  rtnguam  ^eregrinam,  dlalee 

to  hit  gloflfaryy   has  given  us  a  very  "  turn  barharawif  metbodum  inamcinnaM^ 

lively  pidure  of  his  own  diftrefs  upon  "  mo/em  non  ingtntim  fclum  fed  perfetuii 

this  occafion.     *'  Emifit  me  mater  Lon-  **  bumerh  fuftinendam,  excldit  mibi  /«- 

^  Jimum^  jura  tioftri  capejftndi  gratia  \  «  ttor)  aniwtui,  ^r/* 
**  emjut  cum  vejlit/ulgm  falutaffem^  r^e* 

pernicious 
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pernicious  confeqliencc.  I  mean  the  cuftom  by  tome  fo  very 
warmly  recommended,  of  dropping  all  liberal  education^  as 
of  no  ufe  to  ftudents  in  the  law :  and  placing  them,  in  it's 
Head,  at  the  dcflc  of  fome  fkilful  attorney;  in  order  to  initiate 
them  early  in  all  the  depths  of  praftice,and  render  them  more 
dextrous  in  the  mechanical  part  of  bufinefs.  A  few  inftances 
of  particular  pcrfons,  (men  of  excellent  learning,  and  unble* 
miftied  integrity,)  who,  in  fpite  of  this  method  of  education^ 
have  (hone  in  the  foremoft  ranks  of  the  bar,  have  afforded 
fome  kind  of  fanftion  to  this  illiberal  path  to  the  profeffion^ 
and  biajTed  many  parents,  of  fhort-fighted  judgment,  in  it*s 
favour:  not  confidering,that  there  are  fome  geniufes,  formed 
to  overcome  all  difadvantages,  and  that  from  fuch  particular 
inftances  ho  general  rules  can  be  formed  \  nor  obferving,  that 
thofe  very  perfons  have  frequently  recommended  by  the  mofl 
forcible  of  all  examples,  the  difpofal  of  their  own  offspring,  a 
very  different  foundation  of  legal  ftudies,  a  regular  acade«- 
mical  education.  Perhaps  too,  in  return,  I  could  now  dire£t 
their  eyes  to  our  principal  feats  of  jufticc,  and  fuggefl  a  few 
hints  in  favour  of  univerfity  learning  °  : — ^but  in  thefe  all 
who  hear  me,  I  know,  have  already  prevented  me. 

Making  therefore  due  allowance  for  one  or  two  fhin- 
ing  exceptions,  experience  may  teach  us  to  foretell  that  a 
lawyer  thus  educated  to  the  bar,  in  fubfervienee  to  attorneys 
and  folicitors",  will  find  he  has  begun  at  the  wrong  end.  If 
praftice  be  the  whole  he  is  taught,  practice  muft  alfo  be  the 
whole  he  will  ever  know :  if  he  be  uninftru£led  in  the  ele- 
ments and  firft  principles  upon  which  the  rule  of  praGice  is 
founded,  the  leaft  variation  from  cftablifhed  precedents  will 
totally  diftraft  and  bewilder  him  :  ita  lex  fcripta  eji  "  is  the 
utmoft  his  knowlege  will  arrive  at ;  he  muft  never  afpire  to 
form,  and  feldom  expeft  to  comprehend,  any  arguments 
drawn  a  prioriy  from  the  fpirit  of  the  laws  and  the  natural 
foundations  of  juftice. 

">  The  four  higheft  judicial  offices  Chr'ifl  chor«h  ;  and  the  fourth  a  fellow 

were  at  that  tim    filled  by  gentlemen,  of  Trinity  college,  Cambridge, 

two  of  whom  had  been  fellows  of  All  n  See  Kenneths  Life  of  Somotr^p*  67* 

$ouls    college  3     another,    dudcnt    oi  ^F/*^Ow^»iZm 

Nor 


JJoK  is  this  all  5  for  (as  few  perfons  of  births  or  fortune, 
or  even  of  fcholaftic  educatioiii  will  fubmit  to  the  drudgery  of 
fervitude  and  the  manual  labour  of  copying  the  trafli  of  an 
office)  {hould  this  infatuation  prevail  to  any  coniiderable  de- 
gree, we  muft  rarely  expeft  to  fee  a  gentleman  of  diftinftion 
or  learning  at  the  bar.  And  what  the  confequencc  may  be, 
to  have  the  interpretation  and  enforccmefit  of  the  laws  (which 
include  the  entire  difpofal  of  our  properties,  liberties,  and 
lives)  fall  wholly  into  the  hands  of  obfcure  or  illiterate  men, 
is  matter  of  very  public  concerui 

T* HE  inconveniences  here  pointed  out  can  never  be  eflec- 
tuaUy  prevented,  but  by  making  academical  education  a 
previous  ftep  to  the  profefllon  of  the  common  law,  and  at 
the  fame  time  making  the  rudiments  of  the  law  a  part  of 
academical  education.  For  fciences  are  of  a  fociable  difpo- 
fidon,  and  flourifh  bed  in  the  neighbouthood  of  each  other : 
nor  is  there  any  branch  of  learning,  but  may  be  helped  and 
improved  by  afliftances  drawn  from  other  arts.  If  therefore 
the  ftudent  in  our  laws  hath  formed  both  his  fentxments  and 
ftyle,by  perufal  and  imitation  of  the  pureft  claflical  writers, 
among  whom  the  hiftorians  and  orators  will  beft  deferve  his 
regard ;  if  he  can  reafon  with  precifion,  and  feparate  argu- 
ment from  fallacy,  by  the  clear  fimple  rules  of  pure  unfo- 
.phifticated  logic ;  if  he  can  fix  his  attention^  and  fteadily 
purfue  truth  through  any  the  mod  intricate  deduftion,  by 
the  ufe  of  mathematical  ddmonftrations  }  if  he  has  enlarged 
his  conceptions  of  nature  and  art,  by  a  view  of  the  feveral 
branches  of  genuine^  experimental  philofophy ;  if  ht  has 
imprefTed  on  his  mind  the  found  maxims  of  the  law  of  nature^ 
the  beft  and  moft  authentic  foundation  of  human  laws  \  if, 
.laftly,hehas  contemplated  thofe  maxims  reduced toa  praS:icil 
fyftem  in  the  laws  of  imperial  Rome)  if  he  has  done  this  or 
toy  part  of  it,  (though  all  may  be  eafily  done  under  as  able 
inftru&ors  as  ever  graced  any  feats  of  learning)  a  ftudent  thus 
qualified  may  enter  upon  the  ftudy  of  the  law  with  incredible 
advantage  andreputation.  And  if,at  the  conclufion,or  during 
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the  acquifition  of  thefe  accompliihments,  he  will  afibrd  him- 
felf  here  a  year  or  two's  farther  leifure,  to  lay  the  foundation 
of  his  future  labours  in  a  folid  fcientifical  method,  without 
thirfting  too  early  to  attend  that  pra£lice  which  it  is  impoiBble 
he  (hould  rightly  comprehend^he  will  afterwardsproceedwith 
the  greateft  eafe^and  will  unfold  the  moft  intricate  points  with 
an  intuitire  rapidity  and  clearne& 

I  SH^LL  not  infift  upon  fuch  motives  as  might  be  drawn 
from  principles  of  ceconomy,  and  are  applicable  to  particulars 
only :  I  reafon  upon  more  general  topics.  And  therefore  to 
the  qualities  of  the  head,  which  I  have  juft  enumerated,  I 
cannot  but  add  thofe  of  the  heart ;  aSe£iionate  loyalty  to 
the  king,  a  zeal  for  liberty  and  the  conftitution,  a  fenfe  of 
real  honour,  and  well-grounded  principles  of  religion ;  as 
necefTary  to  form  a  truly  valuable  Engiifh  lawyer,  a  Hyde,  a 
Hale,  or  a  Talbot.  And,  whatever  the  ignorance  of  fome, 
or  unkindnefs  of  others,  may  have  heretofore  untruly  fug- 
gefted,  experience  will  v/arrant  us  to  affirm,  that  thefe  en- 
dowments of  loyalty  and  public  fpirit,of  honour  and  religion, 
are  no  where  to  be  found  in  more  high  perfe£tion  than  in  the 
two  univerfitics  of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expe£(ed,  that  I 
hy  before  youafhort  and  general  account  of  the  method  I  pro-^ 
pofe  to  follow,  in  endeavouring  to  execute  the  truft  you  have 
been  pleafed  to  repofe  in  my  hands^.  And  in  thefe  iblemn 
lectures,  which  are  ordained  to  be  read  at  the  entrance  of 
every  term,  (more  perhaps  to  do  public  honour  to  this  laud« 
•able  inftitutioft,  than  for  the  private  inftrtt£tion  of  indivi- 
duals^) I  prefume  it  will  beft  anfwer  the  intent  of  our  bene- 
fa£lor  and  the  expectation  of  this  learned  body,  if  I  attempt 
to  illuilrate  at  times  fuch  detached  titles  of  the  law,  as  arc 
the  mod  eafy  to  be  underftood,and  moft  capable  of  hiftorical 
or  critical  ornament.  But  in  reading  the  complete  courfe» 
which  is  annually  configned  to  my  care,  a  more  regular 
method  will  be  neceifary ;  and,  till  a  better  iSs|>ropofed>  I 

p  See  Lowth*s  Oratto  Crewianaf  p«  365* 
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«  •  - 

lliall  take  the  liberty  follow  the  fame  that  I  have  already 

fubmitted  to  the  public  \    To  fill  up  and  finiih  that  outline 

ixrith  propriety  and  corre£tnefs,  and  to  render  the  whole  in-* 

telligible  to  the  uninformed  minds  of  beginners,  (whom  we 

are  too  apt  to  fuppofe  acquainted  with  terms  and  ideas,  which 

tliey  never  had  opportunity  to  learn,)  ihis  muft  be  my  ardent 

endeavour,  though  by  no  means  my  promife,  to  accomplifh. 

You  will  permit  me  however  very  briefly  to  defcribe,  rather 

ivhat  I  conceive  an  academical  expounder  of  the  laws  (hould 

do^  than  what  I  have  ever  known  to  be  done« 

He  fliould  confider  his  course  as  a  general  map  of  the  law, 
marking  out  the  ihape  of  the  country,  it's  connexions  and 
boundaries,  it's  greater  divifions  and  principal  cities :  it  is 
not  his  bufinefs  to  defcnbe  ihihutely  the  fubordinate  limits, 
or  to  fix  the  longitude  and  latitude  of  every  inconfiderable 
hamlet.  His  attention  ihould  be  engaged,  like  that  of  the 
readers  in  Fortefcue*s  inns  of  chailcefy,  **  in  tracing  out  the 
^*  originals,  and  as  it  were  the  elements  of  the  law."  For  if> 
as  Juitinian '  has  obferved,  the  tender  underftanding  of  the 
ftudent  be  loaded  at  the  iirft  with  a  multitude  and  variety  of 
matter,  it  wil}  either  occafion  him  to  defert  his  ftudies,  or 
will  carry  him  heavily  through  them,  with  much  labour^ 
delay,  and  defpondence.  Thefe  originals  fhould  be  traced  to 
their  fountains,  as  well  as  our  diftance  will  permit  \  to  the 
cuftoms  of  the  Britons  and  Germans,  as  recorded  by  Csefar 
and  Tacitus ;  to  the  codes  of  the  northern,  nations  on  the 
contineilt,  and  more  efpecially  to  thofe  of  our  own  Saxon 
princes ;  to  the  rules  of  the  Roman  law  cither  left  here  in 
the  days  of  Papinian,  or  imported  by  Vacarius  and  his  fol- 

1  The  analyfift  of  the  laws  of  Eng-  fingula  tradatuut :  alicfui,  J!  fiat'm  ah 

body  firft  pablifiied.  A*  D*  1756,  and  initio  ruJan  adhiu  et  hjirmum  att^um 

exhibiting  the  order  and  principal  divi-  ftudhjimultttudineae  variitatt  rerum  cnf 

fiofif  of  the  enfutng  Commcntarixs^  ravhruis,  du^rum  a/terum,  aut  dcJ.Ttorem 

whkh  wot  originally  fubmitted  to  the  JIudionaHejPeiemus,  aut  turn  ipagno/ahn, 

uuTerfity  in  a  private  courfe  of  le&ures,  faepe  etiam  cum  djffidtntia  X qvat  flerum  - 

A^  D»  iys$»  ptt  Jweats  avertU  J  feriui  ad  idf>erduct» 

*  Incipitntihui  nohis  exponere  jura  pO"  inusi  ad  fuod,  Ict/icre  via''  duff  us,  Jint 

full  Rsmaniy  ita  videntur  tradxp^fft  ctm"  magno  laUrey€t  Jine  filla  diffident :a  matw 

wndifime,  Ji  frJau  Jein  ac  J!mp/i€i  via  riu  perduci  pofui£et,     Inji'  1-  !•  ^• 

C  a  lowers  i 


36  On  the  StudV  iNTkoiT* 

lowers ;  but,  above  all,  to  that  inexhauftible  refervoir  of 
legal  antiquities  and  learning,  the  feodal  law,  or,  as  Spel- 
man '  has  entitled  it,  the  law  of  nations  in  our  weftem  orb* 
Thefe  primary  rules  and  fundamental  principles  fhould  be 
weighed  and  compared  with  the  precepts  of  the  law  of  nature, 
'and  the  praftice  of  other  countries  ;  fhould  be  explained  by 
reafons,  illuftrated  by  examples,  and  confirmed  by  undoubted 
authorities  \  their  hiflory  fhould  be  deduced,  their  changes 
and  revolutions  obferved,  and  it  fhould  be  fhewn  how'  far 
they  are  conne£led  with,  or  have  at  any  time  been  aifefled 
by,  the  civil  tranfaflions  of  the  kingdom. 

A  PLAN  of  this  nature,  if  executed  with  care  and  ability, 
cannot  fail  of  adminiflering  a  mofl  ufeful  and  rational  enter- 
tainment to  (ludents  of  all  ranks  and  profeflions ;  and  yet  it 
mufl  be  confelTed  that  the  fludy  of  the  laws  is  not  merely  a 
matter  of  amufement  5  for,  as  a  very  judicious  writer  *  has 
obferved  upon  a  fimilar  occafion,  the  learner  *'  will  be  con- 
«*  fiderably  difappointed,  if  he  looks  for  entertainment  with- 
*«  out  the  expence  of  attention.''  An  attention,  however,  riot 
greater  than  is  ufually  beftowed  in  maflering  the  rudiments 
of  other  fciences,  or  fometimes  in  purfuing  a  favourite  recre- 
ation or  exercife.  And  this  attention  is  not  equally  neceffary 
to  be  exerted  by  every  fludent  upon  every  occafion.  Some 
•  branches  of  the  law,  as  the  formal  procefs  of  civil  fuits,  and 
the  fubtile  diftinftions  incident  tb  Linded  property,  which  are 
the  mofl:  difficult  to  be  thoroughly  underflood,  are  the  leaft 
worth  the  pains  of  underflanding,  except  to  fuch  gentlemen 
as  intend  to  purfue  the  profeffion.  To  others  I  may  venture 
to  apply,  with  a  flight  alteration,  the  words  of  fir  John  For- 
tefcue^,  when  firft:  his  royal  pupil  determines  to  engage  in 
this  fludy.  "  It  will  not  be  neceflary  for  a  gentleman,  as 
*«  fuch,  to  exaniine  with  a  clofe  application  the  critical  nicc- 
«« ties  of  the  law.  It  will  fully  be  fuflicient,  and  he  may  well 
<<  enough  be  denominated  a  lawyer,  if  under  the  inftrudion 
/^  of  a  mafler  he  traces  up  the  principles  and  grounds  of  the 
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**  lacw^  even  to  their  original  elements.  Therefore  in  a  very 
*•  ihort  period,  and  with  very  little  labour,  he  may  be  fuffi- 
*•  ciently  informed  in  the  laws  of  his  country,  if  he  will  but 
*'  apply  his  mind  in  good  eameft  to  receive  and  apprehend 
^  them.  For,  though  Aich  knowlege  as  is  neceflary  for  a 
"  judge  is  hardly  to  be  acquired  by  the  lucubrations  of  twenty 
«•  years,  yet,  with  a  genius  of  tolerable  perfpicacity,  that 
<<  knowlege  which  is  fit  for  a  perfon  of  birth  or  condition 
'*  may  be  learned  in  a  fingle  year,  without  neglecting  his 
«*  other  improvements,'* 

To  the  few  therefore  (the  very  few  I  am  perfuaded)  that 
entertain  fuch  unworthy  notions  of  an  univerfity,  as  to  fup^ 
pofe  it  intended  for  mere  difllpation  of  thought ;  to  fuch  as 
mean  only  to  while  away  the  aukward  interval  from  child- 
hood to  twenty-one,  between  the  reftraints  of  the  fchool 
and  the  licentioufnefs  of  politer  life,  in  a  calm  middle  Itate 
of  mental  and  of  moral  ina£livity ;  to  thefe  Mr  Viner  gives 
no  invitationto  an  entertainment  which  they  never  can  relifli. 
But  to  the  long  and  illuftrious  train  of  noble  and  ingenuous 
youth,  who  are  not  more  diftinguiflied  among  usby  their  birth 
and  poflefiions,  than  by  the  regularity  of  their  condu£t  and 
their  third  after  ufeful  knowlege,  to  thefe  our  bcnefaftor  has 
confecrated  the  fruits  of  a  long  and  laborious  life,  worn  out 
in  the  duties  of  his  calling;  and  will  joyfully  refleft  (if  fuch 
reflections  can  be  now  the  employment  of  his  thoughts)  that 
he  could  not  more  eflPeftually  have  benefited  pofterity,  or 
contributed  to  the  fervice  of  the  public,  than  by  founding  ail 
inftitution  which  may  inftrufl  the  rifing  generation  in  the 
wifdom  of  our  civil  polity,  and  infpire  them  with  a  defire  to 
be  ftill  better  acquainted  with  the  laws  and  conftitution  of 
their  country. 
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ot  THE  NATURE  OF  LAWS  in  general. 


LAW,  in  it's  mod  general  and  comprehenGve  fenfe,  fig-^ 
nifies  a  rule  of  a£lion ;  and  is  applied  indifcriminately 
to  all  kinds  of  action,  whether  animate  or  inanimate,  rational 
pr  irrational.  Thus  we  fay, the  laws  of  motion,of  gravitation, 
of  optics,  or  mechanics,  as  well  as  the  laws  (^  nature  and  of 
nations.  And  it  is  that  rule  of  a£lion,  which  is  prefcribed  by 
fome  fuperior,  and  which  the  inferior  is  bound  to  obey. 

Thus  when  the  fupreme  being  formed  the  univerfe,  and 
created  matter  out  of  nothing,  he  imprefled  certain  prinr 
ciples  upon  that  matter,  from  which  it  can  nevfsr  depart^ 
and  without  which  it  would  ceafc  to  be.  When  he  put 
l^hat  matter  into  motion,  he  eftablifhed  certain  laws  of  mo- 
tion, to  which  all  moveable  bodies  muft  conform.  And,  to 
defcend  from  the  greateft  operations  to  the  fmalleft,  when  a 
workman  forms  a  clock,  or  other  piece  of  mechanifm,  he 
cftablifhes  at  his  own  pleafure  certain  arbitrary  laws  for  it's 
4ire£lion  ^  as  that  the  hand  fhall  defcrihe  a  given  fpace  in  a 
given  time  ;  to  which  law  as  long  as  the  work  conforms,  fo 
long  it  continues  in  perfe£tion,  and  anfwers  the  end  of  it's 
formation. 

If  we  farther  advance,  from  mere  ina£iive  matter  to  vege- 
table and  animal  life,  we  fhall  find  the^n (till  governed  by  laws; 
more  numerous  indeed,  but  equally  fixed  ,and  invariable. 
The  whole  progrefs  of  plants,  from  the  feed  to  the  root,  and 
from  thence  to  the  feed  again  ;— the  method  of  animal  nu- 
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tndooydigeftionjfccretion^and  ail  otherbranchesof  vital  oeco- 
nomy; — ^are  not  left  to  chance,  or  the  will  of  the  creature 
itfelf,  but  are  performed  in  a  wondrous  involuntary  manner^ 
and  guided  by  unerring  rules  laid  down  by  the  great  creator* 

This  then  is  the  general  fignification  of  law,  a  rule  of 
oStion  di£lated  by  fome  iuperior  being  :.  and,  in  thofe  crea- 
tures that  have  neither  the  power  to  think,  nor  to  will,  fuch 
laws  muft  be  invariably  obeyed,  fo  long  as  the  creature  itfelf 
fubfifts,  for  it's  exiftence  depends  on  that  obedience*  But 
laws,  in  their  more  confined  fenfe,  and  in  which  it  is  our 
prefent  bufinefs  to  confider  them^  denote  the  rules,  npt  of 
^£t\on  in  general,  but  of  human  a£lion  or  condud :  that  is^ 
the  precepts  by  which  man,  the  nobleft  of  all  fublunary 
beings,  a  preature  endowed  with  both  reafon  and  freewill,  is 
cpounanded  to  make  ufe  of  thofe  faculties  in  the  general  x^r 
gulation  of  his  behaviour. 

Man,  conCdered  as  a  creature,  mud  neceiTarily  be  fub- 
jcGt  to  the  laws  of  his  creator,  for  he  is  entirely  a  dependent 
being.  A  being,  independent  of  any  other,  has  no  rule  to 
purfue,  but  fuch  as  he  prefcribes  to  himfelf ;  but  a  ftate  of 
dependence  will  inevitably  oblige  the  inferior  to  take  the  will 
of  him,  on  whom  he  depends,  as  the  rule  of  liis  condud  : 
not  indeed  in  every  particular,  but  in  all  thofe  points  whereiti 
his  dependence  confiils.  This  principle  therefore  has  more 
or  lefs  extent  and  tScGt^  in  proportion  as  the  fuperiority  of 
the  one  and  the  dependence  of  the  other  is  greater  or  lefs, 
abfolute  or  limited.  And  confequently,  as  man  depends  ab- 
folutely  upon  his  maker  for  every  thing,  it  is  neceflary  tha( 
be  fliould  in  dl  points  conform  to  his  maker's  will. 

This  will  of  his  maker  is  called  the  law  of  nature.  For 
as  God,  when  he  created  piatter,  and  endued  it  with  a  prin- 
ciple of  mobility,  eftablifhpd  certain  rules  for  the  perpetual 
diredtion  of  that  motion ;  fo,  when  he  created  man,  and 
endued  him  with  freewill  to  conduct  himfelf  in  all  parts  of 
life,  he  laid  down  certain  immutable  laws  of  human  nature, 
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whereby  that  freewill  is  m  fome  degree  regulated  and  re« 
ftrained,  and  gave  him  alfo  the  faculty  of  reafon  to  difcover 
the  purport  of  thofe  laws. 

Considering  the  creator  only  as  a  being  of  infinite /^tc/^^ 
he  was  able  unqueftionably  to  have  prefcribed  whatever  laws 
he  pleafed  to  his  creature,  man,  however  unjuft  or  fevere. 
But  as  he  is  alfo  a  being  of  infinite  wi/dom,  he  has  laid  down 
only  fuch  laws  as  were  founded  in  thofe  relations  of  juflice, 
that  exifted  in  the  nature  of  things  antecedent  to  any  pofitive 
precept.  Thefe  are  the  eternal,  immutable  laws  of  good  and 
evil,  to  which  the  creator  himfelf  in  all  his  difpenfations  con- 
forms ;  and  which  he  has  enabled  human  reafon  to  difcover, 
fo  far  as  they  are  neceflary  for  the  condu£l  of  human  a£hions^ 
Such  among  others  are  thefe  principles :  that  we  ihould  live 
honeftly,  fliould  hurt  nobody,  and  (hould  render  to  every  one 
his  due ;  to  which  three  general  precepts  Juftinian  *  has  rc-n 
duced  the  whole  do£lrine  of  law. 

But  if  the  difcovery  of  thefe  firfl  principles  of  the  law 
of  nature  depended  only  upon  the  due  exertion  of  right  reafon, 
and  could  not  otherwife  be  obtained  than  by  a  chain  of  me- 
taphyseal difquifitions,mankind  would  have  wanted  fome  in- 
ducement to  have  quickened  their  inquiries,  and  the  greater 
part  of  the  world  would  have  refled  content  in  mental  indo- 
lence, and  ignorance  it's  infeparable  companion.     As  there-* 
fore  the  creator  is  a  being,  not  only  of  infinite  power,  and 
wifSm,  but  alfo  of  infinite  goodne/sy  he  has  been  pleafed  fo 
to  contrive  the  conftitution  and  frame  of  humanity,  that  we 
ihould  want  no  other  prompter  to  inquire  after  and  purfuc 
the  rule  of  right,  but  only  our  own  felf-love,  that  univerfal 
principle  of  adlion.     For  he  has  fo  intimately  connef^ed,  fo 
infeparably  interwoven  the  laws  of  eternal  juftice  with  the 
happinefs  of  each  individual,  that  the  latter  cannot  be  attained 
but  by  obferving  the  former;  and,  if  the  former  be  punftually 
obeyed,  it  cannot  but  induce  the  latter.     In  confequence  o( 
Vfhich  mutual  conne£lion  of  juflice  and  human  felicity,  he 

*  Juriipraetcfta funt  tatc^  hwft  vtvere,  durum  iwi  laidcrtyptum  cuiqui  tributre. 
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\sk&  not  perplexed  the  law  of  nature  with  a  multitude  df  ab« 

Itra&ed  rules  and  precepts,  referring  merely  to  the  fitnefs  or 

unfitnefs  of  things,  as  fome  have  vainly  furmifed ;  but  has 

gracioufly  reduced  the  rule  of  obedience  to  this  one  paternal 

precept,  '<  that  man  ihould  purfue  his  own  true  and  fubftan* 

*<  dal  happinefs."    This  is  the  foundation  of  what  we  call 

ethics,  or  natural  law.    For  the  feveral  articles  into  which 

it  is  branched  in  our  fyftems,  amount  to  no  more  than  de« 

monftrating,  that  this  or  that  a£^ion*  tends  to  man's  real 

happinefs,  and  therefore  very  juilly  concluding  that  the  per<« 

formance  of  it  is  a  part  of  the  law  of  nature ;  or,  on  the 

other  hand,  that  this  or  that  a£lion  is  deftruAive  of  man's 

real  happinefs,  and  therefore  that  the  law  of  nature  forbids  it. 

This  law  of  nature,  being  coeval  with  mankind  and  di£iat-» 
ed  by  God  himfelf,  is  of  courfe  fuperior  in  obligation  to  any 
other.  It  is  binding  over  all  the  globe  in  all  countries,  and  at 
all  times :  no  human  laws  are  of  any  validity,  if  contrary  to 
this;  and  fuchof  them  a^  are  valid  derive  all  theirforce,andaU 
their  authority,  mediately  or  immediately,  from  this  original. 

But  in  order  to  apply  this  to  the  particular  exigencies 
of  each  individual,  it  is  ftill  neceflary  to  have  recourfe  to 
reafon :  whofe  office  it  is  to  difcover,  as  was  before  obfervfcd^ 
what  the  law  of  nature  direds  in  every  circumftance  of  life  \ 
by  confidering,  what  method  will  tend  the  mod  effedually  to 
our  ownfubftantial  happinefs.  Andif  our  reafon  werealways, 
as  in  our  firft  anceftor  before  his  tranfgreflion,  clear  and 
perfe£i,  unruffled  by  paflions,  unclouded  by  prejudice, 
nnimpured  by  difeafe  or  intemperance,  the  talk  would  be 
pleafant  and  eafy  ;  we  ihould  need  no  other  guide  but  this. 
But  every  man  now  finds  the  contrary  in  his  own  experience ) 
that  his  reafon  is  corrupt,  and  bis  undcrftanding  full  of  ig- 
norance and  error. 

This  has  given  manifold  occafion  for  the  benign  inter- 
pofition  of  divine  providence ;  which,  in  compaffion  to  the 
fruity,  the  imperfe^ion^  and  the  blindnefs  of  human  rea-*^ 
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fbiijliath  been  pleafed,at  fundry  times  and  in  divelrs  manners, 
to  difcorer  and  enforce  it's  laws  by  an  immediate  and  direA 
revelation.  The  do£lrines  thus  delivered  we  call  the  revealed 
or  divine  law,  and  they  are  to  be  found  only  in  the  holy 
icriptures*  Thefe  precepts,  when  revealed,  are  found  upon 
comparifon  to  be  really  a  part  of  the  original  law  of  nature, 
as  they  tend  in  all  their  confequences  to  man's  felicity.  But 
we  arc  not  frjom  thence  to  conclude  that  the  knowlege  of  thefe 
truths  wa«  attainable  by  reafon,  in  it's  prefcnt  corrupted 
ftatc;  fince  we  find  that,  until  they  were  revealed,  they 
were  hid  from  the  wifdom  of  ages.  As  then  the  moral  pre- 
cepts of  this  law  are  indeed  of  the  fame  original  with  thofc 
of  the  law  of  nature,  fo  their  intrinfic  obligation  is  of  equal 
ftrength  and  perpetuity.  Yet  undoubtedly  the  revealed  law 
is  of  infinitely  more  authenticity  than  that  moral  fyftcm, 
which  is  framed  by  ethical  writers,  and  denominated  the  na- 
tural law.  Becaufe  one  is  the  law  of  nature,  exprcfsly  de- 
clared fo  to  be  by  God  himfelf ;  the  other  is  only  what,  by 
the  afliftance  of  human  reafon,  we  imagine  to  be  that  law. 
If  we  could  be  as  certain  of  the  latter  as  we  are  of  the  former, 
both  would  have  an  equal  authority :  but,  till  then,  they  can 
never  be  put  in  any  competition  together, 

* 

Upok  thefe  two  foundations,  the  law  of  nature  and  the 
]^w  of  revelation,  depend  all  human  laws ;  that  is  to  fay,  no 
human  laws  (hould  be  fufFered  to  contradi£l  thefe.  There 
^re,  it  is  true,  a  gre^t  njiimber  of  indifferent  points,  in  which 
both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
liberty  5  but  which  arc  found  neceflary  for  the  benefit  of  fo- 
ciety  to  be  reftrained  within  certain  limits.  And  herein  it 
is  that  human  laws  have  their  greateft  force  and  efficacv : 
for,  with  regard  to  fuch  points  as  are  not  indifferent,  hun^an 
laws  are  only  declaratory  of,  and  aA  in  fubordination  to, 
the  former.  To  inftance  in  the  cafe  of  murder :  this  is  ex- 
prcfsly forbidden  by  the  divine,  and  demonftrably  by  the  na* 
tural  law  ;  and  from  thefe  prohibitions  arifes  the  true  unlaw* 
fulnefs  of  this  crime.  Thofe  human  laws  that  annex  ^ 
punifhment  ^o  it,  do  not  at  all  increafe  it's  moral  guilt,  or 
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fuperadd  any  freih  obligation  in  foro  confcientiae  to  abftain 
from  it's  perpetration.  Nay,  if  any  human  law  (hould  allow 
or  injoin  us  to  commit  it,  we  are  bound  to  tranfgrefs  that 
human  law,  or  elfe  we  muft  oflend  both  the  natural  and  the 
divine.  But  with  regard  to  matters  that  are  in  themfelves 
indifierent,  and  are  not  commanded  or  forbidden  by  thofe 
fuperior  laws ;  fuch,  for  inftance,  as  exporting  of  wool  into 
foreign  countries  \  here  the  inferior  legiilature  has  fcope  and 
opportunity  to  interpofe,  and  to  make  that  aftiop  unlawful 
which  before  was  not  fo. 

If  man  were  to  live  in  a  ftate  of  nature,  unconne&ed 
Y^itb  other  individuals,  there  would  be  no  occafion  for  any 
other  bwSf  than  ^he  law  of  nature,  and  tjie  law  of  God, 
Neither  could  any  other  law  poflibly  exift :  for  a  law  always 
r^ppofes  fome  fuperior  who  is  to  make  it ;  and  in  a  ftate  of 
nature  we  are  all  equal,  without  any  other  fuperior  but  hin^ 
who  is  the  author  of  our  being.  But  man  was  formed  for 
fociety ;  and,  as  is  dcmonftrated  by  the  writers  on  this  fub- 
je£l^,  is  neither  (:apable  of  living  ^lone,  nor  indeed  has  the 
courage  to  do  it.  However,  as  it  is  imppffible  fpr  the  whole 
race  of  mankind  tq  be  iinited  in  one  great  fociety,  they  mud 
neceflarily  divide  into  many;  and  form  feparate  ftates^ 
commonwealths,  and  nations,  entirely  independent  of  each 
other,  and  yet  liable  to  a  mutual  intercourfe.  Hence  arifea 
a  third  kind  of  law,  to  regulate  this  mutual  intercourfe^ 
called  "  the  law  of  nations :"  which,  as  none  of  thcfc 
ftates  will  acknowlege  a  fuperiority  in  the  other,  cannot 
be  di£lated  by  any ;  but  depends  entirely  upon  the  rules  of 
natural  law,  or  upon  mutual  compa£ls,  treaties,  leagues^ 
and  agreements  between  thefe  fcvera}  communities :  in  the 
€onftru£tion  alfo  of  which  compafts  m'C  have  no  other  rule 
to  rcfort  to,  b\it  the  law  of  nature  \  being  the  only  one  to 
which  all  the  communities  are  equally  fubje£t:  and  therefore 
the  civil  law  ^  very  juftly  obferves,  that  quod  naturalis  ratio 
inter  omnes  homines  conjlituit^  vocatur  jus  gentium. 

^  Puficadorf,/.  T*c%  i«  compared  with  Barbeyrac^s  commentary,  c  /y.  i,  i.  9, 

Thuh 
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Thus  much  J  thought  it  ncceflary  to  premifc  concerning 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nationsj 
before  I  proceeded  to  treat  more  fully  of  the  principal  fub« 
jed  of  this  fedUon,  municipal  or  civil  law  ;  that  is,  the  rule 
by  which  particular  diftri£ts,  communities,  or  nations  are 
governed ;  being  thus  defined  by  Juftinian**,  "^w  civile  eft 
*«  quod  qui/que  fbi  populus  conftituitJ*  I  call  it  municipal  law, 
in  compliance  with  common  fpeech ;  for,  diough  ftri^lly 
that  exprellion  denotes  the  particular  cuftoms  of  one  fingle 
fnunicipium  or  free  town,  yet  it  may  with  fufficient  propriety 
be  applied  to  any  one  ftate  or  nation,  whidi  is  governed  by 
the  fame  laws  and  cuftoms. 

Municipal  law,  thus  underftood,  is  properly  defined 
to  be  "  a  rule  of  civil  condu£l  prefcribed  by  the  fupreme 
•*  power  in  a  ftate,  commanding  what  is  right  and  prohibit* 
'^  ing  what  is  wrong."  Let  us  endeavour  to  explain  it's 
feveral  propertie$|  as  they  arlfe  out  of  this  definition, 

■ 

And,  firft,  it  is  a  rule:  not  a  tranfient  fudden  order  from  a 
fuperior,  to  or  concerning  a  particular  perfon  ;  but  fomething 
permanent,  uniform,  and  univerfal.  Therefore  a  particular 
zGt  of  the  legiflature  to  confifcate  the  goods  of  Titius,  or  to 
attaint  him  of  high  treafon,  does  not  enter  into  the  idea  of 
Ik  municipal  law :  for  the  operation  of  this  zGt  is  fpent  upon 
Titius  only,  and  has  no  relation  to  the  community  in  gene- 
ral ;  it  is  rather  a  fentence  than  a  law.  But  an  a£t  to  declare 
that  the  crime  of  which  Titius  is  accufed  (hall  be  deemed 
high  treafon ;  this  has  permanency,  uniformity,  and  univer- 
fality,  and  therefore  is  properly  a  rule.  It  is  alfo  called  a  rule^ 
to  diftinguifli  it  from  advice  or  cmnfel^  which  we  are  at  liberty 
to  follow  or  not,  as  we  fee  proper,  and  to  judge  upon  the 
reafonablcnefs  or  unreafonablelefs  of  the  thing  advifed ; 
whereas  our  obedience  to  the  law  depends  ijot  upon  our  ap» 
probation^  but  upon  the  maht^s  will.  Counfel  is  only  matter 
of  perfuafion,  law  is  matter  of  injunftion :  counfel  aftat 
only  upon  the  willing,  law  upon  the  unwilling  alfo, 

4  Jnjt.  I,  1.  z, 
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It  is  alfo  called  a  rule^  to  diftinguifh  it  from  a  compaB  of 
ugretmenti  for  a  compad:  is  a  promife  proceedingyrom  uSf 
law  is  a  command  directed  to  us.  The  language  of  a  compaft 
189  <<  I  will,  or  will  not,  do  this;"  that  of  a  law  is,  <Uhoa 
**>  {halt,  or  flialt  not,  do  it."  It  is  true  there  is  an  obligation 
which  a  €ompa£l  carries  wifh  it,  equal  in  point  of  confcience 
to  that  of  a  law ;  but  then  the  original  of  the  obligation  is 
different*  In  compacts,  we  ourfelves  determine  aiid  pnn 
mife  what  {hall  be  done,  before  we  are  o1)liged  to  do  it;  in 
bws,  we  are  obliged  to  a£t  without  ourfelves  determining 
or  promifing  any  thing  at  all.  Upon  thefe  accounts  law  is 
defined  to  be  **  a  rw/r." 

MuMiciPAt  law  is  alfo  "  a  rule  of  civil  conduBP  This 
diftinguiihes  municipal  law  from  the  natural,  or  revealed ; 
the  former  of  which  is  the  rule  of  moral  condu£^,  and  the  latter 
not  only  the  rule  of  moral  condu£^,  but  alfo  the  rulc^of  faith. 
Thefe  regard  man  as  a  creature,  and  point  out  his  duty  to 
God,  to  himfelf,  and  to  his  neighbour,  confidered  in  the  light 
of  an  individuaL  But  municipal  or  civil  law  regards  him 
llfo  as  a  citizen,  and  bound  to  other  duties  towards  his  neigh- 
bour, than  thofe  of  mere  nature  and  religion :  duties,  which 
he  has  engaged  in  by  enjoying  the  benefits  of  tlie  common 
anion ;  and  which  amount  to  no  mdre,  than  that  he  do  con^^ 
tribute,  on  his  part,  to  tlie  fubfiftence  and  peace  of  the  fociety^ 

It  is  likewife  "  a  rule  prefcrlhtdr  Becaufe  a  bare  refolu- 
tion,  confined  in  the  breail  of  the  legiflator,  without  mani-* 
felling  itfclf  by  fome  external  fign^  can  never  be  properly  a 
hw.  It  is  requifite  that  this  refolution  be  notified  to  tlie 
people  who  are  to  obey  it.  But  the  manner  in  which  this 
notification  is  to  be  made,  is  matter  of  very  great  indifference^ 
It  may  be  notified  by  univerfal  tradition  and  long  praflice, 
which  fuppofes  a  previous  publication,  and  is  the  cafe  of 
the  common  law  of  England.  It  maybe  notified,  viva  voce^ 
by  officers  appointed  for  that  purpofe,  as  is  done  with  regasd 
to  prodamationsi  and  fuch  a^  of  parliament  as  are  appoint-^ 

ed 
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td  to  be  publicly  read  in  churches  and  other  aflemblies.  It 
may  lafUy  be  notified  by  writing,  printingi  of  the  like; 
which  is  the  general  courfe  taken  with  all  our  zGts  of  parlia- 
ment. Yet,  whatever  way  is  made  ufe  of,  it  is  incumbent 
on  the  promulgators  to  do  it  in  the  mod  public  and  perfpi- 
cuous  manner  $  not  like  Caligula,  who  (according  to  Dio 
CaiTms)  wrote  his  laws  in  a  very  fmall  chara£ler,  and  hung 
them  up  upon  high  pillars,  the  mor«  effe&ually  to  enfnare 
the  peoplCi  There  is  ftill  a  more  unreafonable  method  than 
this,  which  is  called  making  of  laws  expofifdElo  i  when  after 
an  adion  (indifferent  in  itfelf)  is  committed,  the  legiihttor 
then  for  the  firfl  time  declares  it  to  have  been  a  crime,  and 
inflicts  a  punifhment  upon  the  perfon  who  has  committed  it. 
Here  it  is  impofTible  that  the  party  could  forefee  that  an  a£tion^ 
innocent  when  it  was  done,  fhould  be  afterwards  converted 
to  guilt  by  a  fubfequent  law  \  he  had  therefore  no  caufe  to 
abftain  from  it  \  and  all  punifhnient  for  not  abftaining  muft 
of  confequence  be  cruel  and  unjufl  *.  All  laws  fhould  be 
therefore  made  to  commence  infuturoy  and  be  notified  before 
their  commencement }  which  is  implied  in  the  term  "/)r^- 
fcribedr  But  when  this  rule  is  in  the  ufual  manner  notified, 
or  prefcribed,  it  is  then  the  fubje£l's  bufmcfs  to  be  thoroughly 
acquainted  therewith ;  for  if  ignorance,  of  what  he  might 
know,  were  admitted  as  a  legitimate  excufc,  the  laws  would 
be  of  no  efFe£l,  but  might  always  be  eluded  with  impunity. 

But  farther :  municipal  law  is  "  a  rule  of  civil  condu£^ 
**  prefcribed  by  thefupretne  power  in  ajlate^  For  legiflature, 
as  was  before  obferved,  is  the  greateft  aft  of  fuperiority  that 
can  be  exercifed  by  one  being  over  another.  Wherefore  it  is 
requifite  to  the  very  efTence  of  a  law,  that  it  be  made  by  the 
fupreme  power.  Sovereignty  and  legiflature  are  indeed  con- 
vertible terms ;  one  cannot  fubflfi  without  the  other. 

c  Such  laws  among  the  Romans  were  '<  tahuUt^  legtt  ptvoAtii  bcmniltui  irrt' 

denominated  ^kfUegiaf  or  private  laws,  "  gari ;  iJ  e/iim  tfi  frivUeglum.     Nemo 

of  which  Cicero  fdi  leg,  3.  19.  and  in  **  uwquam  tuiit,  nibU  eft  cn/uitUiiSy  nibif 

hii  oration  pro  Jomcf  17.)  thus  fpeaks  :  '*  permciofusf  nib'ii  qu9d  minui  bacc  di/i^ 

•«  P'ttant  leges  facretae,  vetatit  duodec'm  "  tmtftrrefcj^,''*  ' 

This 


§•  2m  Laws  in  j^eneraU  47 

This  will  naturally  lead  us  Into  a  fhort  inquiry  concerning 
tlie  nature  of  fociety  and  civil  government ;  and  the  natural^ 
inherent  right  that  belongs  to  the  fovereignty  of  a  (late,  where- 
ever  that  fovereignty  be  lodged^  of  making  and  enforcing  lawa. 

The  .only  true  and  natural  foundations  of  fociety  are  the 
wants  and  die  fears  of  individuals.     Not  that  we  can  believe^ 
with  fome  theoretical  writers,  that  there  ever  was  a  time  when 
there  was  no  fuch  thing  as  fociety,  either  natural  or  civil;  and 
that,  from  the  impulfe  of  reafon,  and  through  a  fenfe  of  their 
wants  and  weaknefles,  individuals  met  together  in  a  large 
plain,  entered  into  an  original  contract,  and  chofe  the  talleft: 
man  prefent  to  be  their  governor.     This  notion,  of  an  ao 
tually  exifting  unconne£led  flatc  of  nature,  is  too  wild  to  be 
ferioufly  admitted :  and  befides  it  is  plainly  contradifiory  to 
the  revealed  accounts  of  the  primitive  origin  of  mankind,  and 
their  prefervation  two  thoufand  years  afterwards;  both  which 
were  efie£led  by  the  means  of  fingle  families.     Thefe  formed 
the  firft  natural  fociety,  among  themfelves;  which,  every  day 
extending  it's  limits,  laid  the  firft  though  imperfe£l  rudiments 
of  civil  or  political  fociety:  and  when  it  grew  too  large  to  fub- 
(ift  with  convenience  in  that  paftoral  ftate  wherein  the  pa-* 
triarchs  appear  to  have  lived,  it  neccffarily  fubdivided  itfelf  by 
various  migrations  into  more.    Afterwards,  as  agriculture  in- 
creafed,  which  employs  and  can  maintain  a  much  greater  numA 
ber  of  hands,  migrations  became  lefs  frequent:  and  various 
tribes,  which  had  formerly  feparated,  reunited  again ;  fome- 
times  by  compulfion  and  conquell,  fometimes  by  accident,  and 
fometimes  perhaps  by  compact.  But,though  fociety  had  not  it's 
formal  beginningfrom  any  convention  of  individuals,aAuated 
by  their  wants  and  their  fears;  yet  it  is  theylvj/^  of  their  weak-« 
aefs  and  imperfe£lion  that  keeps  mankind  together,  that  de-> 
monftrates  the  neceffity  of  this  union,  and  that  therefore  i$ 
the  folid  and  natural  foundation,  as  well  as  the  cement,  of  ci- 
vil fociety.  And  this  is  what  we  mean  by  the  original  contra£l 
of  fociety ;  which,  though  perhaps  in  no  inftance  it  has  ever 
been  formally  exprefied  at  the  firft  inftitution  of  a  ftate,  yet 
in  nature  and  reafon  muft  always  be  underftood  and  implied, 

a 
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in  the  very  a£i  of  ailbciating  together:  namely,  that  the 
%rhoIe  fhould  prote&  all  its  parts,  and  that  every  part  (hould 
pay  obedience  to  the  will  bf  the  whde )  olr,  in  other  words^ 
that  the  coromUnity  ihould  guard  the  rights  of  each  individual 
member,  and  that  (in  return  for  this  psote£kion)  each  indi-» 
Vidual  (hould  fiibmit  to  the  laws  of  the  community;  without 
which  fubmiffion  of  all  it  was  impof&ble  that  proteAion 
coiUd  be  certainly  extended  to  any. 

For  when  civil  fociety  is  once  formed,  goVernihent  at  the 
fame  time  refults  of  courfe,  as  neceflary  to  preferve  and  to 
keep  that  fociety  in  order.  Unlefs  fome  fuperior  be  confti< 
tuted,  whofe  commands  and  decifions  all  the  members  are 
botmd  to  obey,  they  would  ftill  remain  as  in  a  (late  of  na- 
tjoire,  without  any  judge  upon  earth  to  define  their  feveral 
rights,  and  redrefs  their  feveral  wrongs.  But,  as  all  the 
members  which  compofe  this  fociety  were  naturally  equals 
it  may  be  afked,  in  whofe  hands  are  the  reins  of  government 
to  be  entrufted  ?  To  this  the  general  «hfwer  is  eafy ;  but 
the  application  of  it  to  particular  cafes  has  occafioned  ond 
Jialf  of  thofe  mifchiefs,  which  are  apt  to  proceed  from  mi& 
guided  political  seal.  In  general,  all  mankind  will  agree 
^at  government  (hould  be  repofed  in  fuch  perfonsy  in  whom 
thofe  qualities  are  mod  likely  to  be  found,  the  perfe£tion  oi^ 
which  is  among  the  attributes  of,  him  who  is  emphatically 
ftiled  the  fupreme  being;  the  three  grand  requifites,  I  mean^ 
ef  wiClom,  of  goodilefs,  aild  bf  power :  wifdom,  to  difcent 
the  real  intereft  of  the  community ;  goodnefs,  to  endeavour 
ialways  to  purfue  that  real  intereft  -,  and  ftrength,  or  power, 
to  carry  this  knowlege  and  intention  into  a&ion.  Thcfiti 
are  the  natural  foundations  of  fovcrcignty,  and  thefe  are  the 
tequifitcs  that  ought  to  be  found  in  every  well^conftituted 
(r;^e  of  govcrnnient. 

How  the  feveral  forms  of  govetilment  we  now  fee  in  the 
world  at  firft  adually  began,  is  matter  of  great  uncertainty jan<l 
Jias  occafioned  infinite  difputes*  It  is  not  my  buCnefs  or  iiitcn* 
t^h  to  enter  into  any  of  them»    Hov/cVcr  they  began,  or  by 

2  what 
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what  right  foerer  they  fubfifti  there  is  and  muft  be  in  all  of 
them  a  fupreme^  irrefiftible,  abfolute,  uncontrolled  autho* 
litj)  in  which  the  jura  fumnu  imperii^  or  the  rights  of  fove- 
rdgnty,  refide.  And  this  authority  is  placed  in  thofe  hands, 
therein  (according  to  the  opinion  of  the  founders  of  fuch 
lefpe&tve  ftates^either  exprefsly  given,  or  coUeded  from  their 
tacit  approbation)  the  qualities  requifite  for  fupremacy,  wif* 
dom,  goodnefs,  and  power,  are  the  moft  13cely  to  be  found* 

The  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  of  government ;  the  firft,  when  the 
fovereign  power  is  lodged  in  an  aggregate  ailembly  conCfting 
of  all  the  free  members  of  a  community,  which  is  called  a 
democracy  %  the  fecond,' when  it  is  lodged  in  a  council,  com* 
pofed  of  {t]tGt  members,  and  then  it  is  ftiled  an  ariftocracy ; 
thelaft,  when  it  is  entrufted  in  the  hands  of  a  fingle  perfon^ 
and  then  it  takes  the  name  of  a  monarchy.  All  other  fpecies 
of  government,  they  fay,  are  either  corruptions  of,  or  redu- 
cible to,  thefe  three. 

By  the  fovercign  power,  as  was  before  obfcrved,  is  meant 
the  making  of  laws }  for  wherever  that  power  refides,  all 
others  muft  conform  to,  and  be  dire£led  by  it,  whatever  ap- 
pearance the  outward  form  and  adminiftration  of  the  govern- 
ment may  put  on.  For  it  is  at  any  time  in  the  option  of  the 
legiflature  to  alter  that  form  and  adminiftration  by  a  new 
edid  or  rule,  and  to  put  the  execution  of  the  laws  into  what- 
ever hands  it  pleafes;  by  conftituting  one,  or  a  few,  or  many 
executive  magiftrates  :  and  all  the  other  powers  of  the  ftate 
muft  obey  the  legiflative  power  in  the  difcharge  of  their 
feveral  fun£tions,  or  elfe  the  conftitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  refides 
m  the  people  at  large,  public  virtue,  or  goodnefs  of  inten- 
tion, is  more  likely  to  be  found,  than  either  of  the  other 
qualities  of  government.  Popular  afTemblies  are  frequently 
foolifli  in  their  contrivance,  and  weak  in  their  execution; 
but  generally  mean  to  do  the  thing  that  is  right  and  juft, 
and  have  always  a  degree  of  patriotifm  or  public  fpirit.    In 
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ariftocracies  there  is  more  wifdom  to  be  found,  than  in  the 
other  frames  of  government ;  being  compofed,  or  intended 
to  be  compofed,  of  the  moft  experienced  citizens  :  but  there 
is  lefs  honefty  than  in  a  republic,  and  lefs  (Irength  than  in 
a  monarchy.  A  monarchy  is  indeed  the  moft  powerful  of 
any ;  for  by  the  entire  conjun£tion  of  the  legiflative  and 
executive  powers  all  the  finews  of  government  are  knit  to- 
gether, and  united  in  the  hand  of  the  prince :  but  then  there 
is  imminent  danger  of  his  employing  that  ftrength  to  im- 
provident or  opprcfSve  purpofes^- 

Thus  thefe  three  fpecies  of  government  have,  all  of  them, 
their  feveral  perfeftions  and  imperfeftions-  Democracies 
are  ufually  the  beft  calculated  to  direft  the  end  of  a  law ; 
ariftocracies  to  invent  the  mean^  by  which  that  end  (hall-be 
obtained  ;  and  monarchies  to  carry  thofe  means  into  execu- 
tion. And  the  antients,as  was  obfeTved,had  in  general  no  idea 
of  any  other  permanent  form  of  government  but  thefe  three : 
for  though  Cicero^  declares  himfelf  of  opinion,  "  effe  optima 
•*  conftittitam  rempubllcam^  quae  ex  tribus  gemribus  illiSi  rega/i, 
**  Optimo^  et  popularly  fit  modice  confufa ;"  yet  Tacitus  treats 
this  notion  of  a  mixed  government,  formed  out  of  them  all^ 
and  partaking  of  the  advantages  of  each,  as  a  vifionary  whim, 
and  one  that,  if  efFefted,  could  never  be  lafting  or  fecure  k. 

But,  happily  for  us  of  this  ifland,  the  Britifti  conftitution 
has  long  remained,  and  I  truft  will  long  continue,  a  ftanding 
exception  to  the  truth  of  this  obfervation.  For,  as  with  us, 
the  executive  power  of  the  laws  is  lodged  in  a  fingle  pcr- 
fon,  they  have  all  the  advantages  of  ftrength  and  difpatch> 
that  are  to  be  found  in  the  moft  abfolute  monarchy  :  and 
as  the  legiflature  of  the  kingdom  is  entrufted  to  three  diftinft 
powers,  entirely  independent  of  each  other  \  iirft,  the  king  ; 
fecondly,  the.  lords  fpiritual  and  temporal,  which  i$  an 
ariftocratical  afTembly  of  perfons  fele£ted  for  their  piety^ 


'  In  \i\%  fragments  /r  ref*  /•  2.  ''  Jefiaex  bis  it  conJHtutarttpulRcaefii 

%  '*  Curtffas  gathnes  et  urhtt  populus     *^  lauiarifattHutquamtvtmre^'vel^i 

**  tut  frimresf  out  Jinguli  rcgunt  t  dt'    **  ttit^baud aiutMriit  tfft^tfi*'"'*  jSnnJ*^ 

their 


§•  a.  1^  A  vf  s  in  general.  .51 

their  birth,  theit  wifdom,  their  valour,  or  their  property ; 
and,  thirdly,  the  houfe  of  commons,  freely  chofen  by  the 
people  from  among  themfelves,  which  makes  it  a  kind  of  de- 
mocracy; as  this  aggregate  body,a£tuated  by  different  fprings, 
and  attentive  to  different  interefts,  compofes  the  Britifh  par- 
liament, and  has  thefupreme  difpofal  of  everything;  there  can 
no  inconvenience  be  attempted  by  either  of  the  three  branches, 
but  will  be  withftood  by  one  of  the  other  two ;  each  branch 
being  armed  with  a  negative  power,  fuiEcient  to  repel  any 
innovation  which  it  (hall  think  inexpedient  or  dangerous. 

Here  then  is  lodged  the  fovereignty  of  the  Britifh  con- 
ftitution;  and  lodged  as  beneficially  as  is  poffible  for  fociety. 
For  in  no  other  fliape  could  we  be  fo  certain  of  finding  the 
three  great  qualities  of  government  fo  well  and  fo  happily 
united.  If  the  fupreme  power  were  lodged  in  any  one  of  the 
three  branches  feparatcly,  we  muft  be  expofed  to  the  incon- 
veniences of  either  abfolute  monarchy,  ariftocracy,  or  de- 
mocracy ;  and  fo  want  two  of  the  three  principal  ingredients 
of  good  polity,  either  virtue,  wifdom,  or  power.  If  it  were 
lodged  in  any  two  of  the  branches ;  for  inftance,  in  the 
king  and  houfe  of  lords,  our  laws  might  be  providently 
made,  and  well  executed,  but  they  might  not  have  always 
the  good  of  the  people  in  view :  if  lodged  in  the  king  and 
commons,  we  ihould  want  that  ci.rcumfpe£lion  and  media- 
tory caution,  wJiich  the  wifdom  of  the  peers  is  to  afford :  if 
the  fupreme  rights  of  legiflature  were  lodged  in  the  two 
houfes  only,  and  the  king  had  no  negative  upon  their  pro- 
ceedings, they  might  be  tempted  to  incroach  upon  the  royal 
prerogative,  or  perhaps  to  abolifli  the  kingly  office,  and 
thereby  weaken  (if  not  totally  deflroy)  the  ftrength  of  the 
executive  power.  But  the  conftitutional  government  of  this 
ifland  is  fo  admirably  tempered  and  compounded,  that  nothing 
can  endanger  or  hurt  it,  but  deftroying  the  equilibrium  of 
power  between  one  branch  of  the  legiflature  and  the  reft. 
For  if  ever  it  fhould  happen  that  the  independence  of  any  one 
of  the  three  fhould  be  lofl,  or  that  it  fhould  become  fubfer-: 
vicnt  to  the  views  of  eitlicr  of  the  other  two,  there  would 
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foon  be  an  end  of  our  conftitution.  The  legiflature  would 
be  changed  ftom  that,  which  (upon  the  fuppoGtion  of  an  ori-» 
ginal  contraft,  either  a£lual  or  implied)  is  prefumed  to  have 
been  originally  fet  up  by  the  general  confent  and  fundamen- 
tal a£l  of  the  fociety :  and  fach  a  change,  however  eiFe£tedy 
is  according  to  Mr.  Locke^  (who  perhaps  carries  his  theory 
too  far)  at  once  an  entire  diflblution  of  the  bands  of  govern* 
ment ;  and  the  people  are  thereby  reduced  to  a  ftate  of  anar« 
chy,  with  liberty  to  conftitute  to  themfelves  a  new  legiflative 
power.   . 

^  Having  thus  curforily  confidered  the  three  ufual  fpecies 
of  govemmenti  and  our  own  fingular  conftitution,  feleded 
and  compounded  from  them  all,  I  proceed  to  obferve,  that» 
as  the  power  of  making  laws  conftitutes  die  fupreme  autho- 
rity^fo  wherever  the  fupfeme  authority  in  any  ftate  refides,  it 
is  the  right  of  that  authority  to  make  laws ;  that  is,  in  the 
words  of  our  definition,  to  prefcrihe  the  rule  of  civil  a^iorim 
And  this  may  be  difcovered  from  the  very  end  and  inftitution 
of  civil  ftates.  For  a  ftate  is  a  colle£live  body,  compofed  of 
a  multitude  of  individuals,  united  for  their  fafety  and  con* 
venicnce,  and  intending  to  Si£k  together  as  one  man»  If  it 
therefore  is  to  a£i  aa  one  man,  it  ought  to  z€t  by  one  uniform: 
will.  But,  inafmuch  as  political  communities  are  made  up 
of  many  natural  perfons,  each  of  whom  has  his  particular 
will  and  inclination,  thefe  feveral  wills  cannot  by  any  natural 
union  be  joined  together,  or  tempered  and  difpofed  into  a 
lafting  harmony,  to  as  to  conftitute  and  produce  that  one 
uniform  will  of  the  whole.  It  can  therefore  be  no  otherwife 
produced  than  by  a  political  union ;  by  the  confent  of  all 
j^rfons  to  fubmit  their  own  private  wills  to  the  will  of  one 
man,  or  of  one  of  more  aflemblies  of  men,  to  whom  the  fu- 
preme authority  is  entrufted :  aiid  this  will  of  that  one  man^ 
or  afiemblage  of  men,  is  in  different  ftates,  according  to  their 
different  conftitutions,  underftood  to  be  law* 

Thus  far  as  to  the  right  of  the  fupreme  power  to  make 
laws  i  but  farther,  it  is  it's  duty  likewifc.     For  fince  the  re* 
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fpe&tve  ineinl)ers  are  bound  to  conform  themfelves  to  the 
will  of  the  ftate^  it  is  expedient  that  they  receive  direflions 
irom  the  ftate  declaratory  of  that  it's  will.  But,  as  it  is 
impoi&ble,  in  fo  great  a  multitude,  to  give  injundions  to 
every  particular  man,  relative  to  each  particular  a£tion,  it 
ii  therefore  incumbent  on  the  ftate  to  eftablifh  general  rule«, 
for  the  perpetual  information  and  dire£tion  of  all  perfons  in 
all  points,  whether  of  pofitive  or  negative  duty.  And  this,  in 
order  that  every  man  may  know  what  to  look  upon  as  his 
own,  what  as  another's  s  what  abfolute  and  what  relative  du- 
ties are  required  at  his  hands  i  what  is  to  be  efteemed  honeft, 
difhoneft,  or  indifferent  j  what  degree  every  man  retains  of 
his  natural  liberty  }  what  he  has  given  up  as  the  price  of  the 
benefits  of  fociety ;  and  after  what  manner  each  perfon  is  to 
moderate  the  ufe  and  exercife  of  thofe  rights  which  the  ftate 
afligns  him,  in  order  to  promote  and  fecure  the  public  tran^ 
.quillity. 

From  what  has  been  advanced,  the  trui;h  of  the  former 
branch  of  our  definition  is  (I  truft)  fufficiently  evident ; 
that  **  municipal  law  is  a  rule  of  civil  conduB  prefaHbed  by  the 
^^  fupreme  ptwer  in  0  Jlate*^  I  proceed  now  to  the  latter 
branch  of  it ;  that  it  is  a  rule  fo  prefcribed,  «  commanding 
"  Vfbat  is  rights  and  prohibiting  what  is  wrong*' 

Now  in  order  to  do  this  completely,  it  is  firft  of  all  ne- 

ceflary  that  the  boundaries  of  righjt  and  wrong  be  eftabliftied 
and  afcertained  by  law.  And  when  this  is  once  done,  it 
will  follow  of  courfe  that  it  is  Ukewife  the  bufinefs  of 
the  law,  confidered  as  a  rule  of  civil  condu£^,  to  enforce 
d^e  rights  and  to  reftrain  or  redrefs  thefe  wrongs.  It 
femains  therefore  only  to  confider  in  what  manner  the  law 
is  faid  to  afcertain  the  boundaries  of  right  and  wrong ;  and 
the  methods  which  it  takes  to  command  the  one  and  prohi- 
bit the  other. 

Fob.  this  pnrpofe  every  law  may  be  faid  to  confift  of  feve- 
ral  parts :  one,  declaratory  /  whereby  the  rights  to  be  obferv- 
cd,  and  the  wrongs  to  be  efchewed,  are  clearly  defined  and 
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laid  down :  another,  direBory ;  whereby  the  fubjeft  is  in- 
.  ftru£led  and  enjoined  to  obferve  thofc  rights,  and  to  abftain 
from  the  commiilion  -of  thofc  wrongs:  a  third,  remedial: 
whereby  a  method  is  pointed  out  to  recover  a  man's  private 
rights,  or  redrefs  his  private  wrongs :  to  which  may  be 
added  a  fourth,  ufually  termed  the  fanBion^  or  vindicatory 
branch  of  the  law ;  whereby  it  is  fignified  what  evil  or  pe- 
nalty fhall  be  incurred  by  fuch  as  commit  any  public  wrongs, 
and  tranfgrefs  or  negleft  their  duty. 

With  regard  to  the  firft  of  thefe,  the  declaratory  part  of 
the  municipal  law,  this  depends  not  fo  much  upon  the  law 
.of  revelation  or  of  nature,  as  upon  the  wifdom  and  will  of 
the  legiflator.  This  doftrine,  which  before  was  (lightly 
touched,  deferves  a  more  particular  explication,  'ij^hofe 
rights  then  which  God  and  nature  have  edabliihed,  and  are 
therefore  called  natural  rights,  fuch  as  are  life  and.  liberty, 
need  not  the  aid  of  human  laws  to  be  more  efFe£lually 
invefted  in  every  man  than  they  are  \  neither  do  they  receive 
any  additional  ftrength  when  declared  by  the  municipal  laws 
tt>  be  inviolable.  Oh  the  contrary,  no  human  legiflature 
has  power  to  abridge  or  deftroy  them,  unlefs  the  owner 
fhall  hinlfelf  commit  fome  a£l  that  amounts  to  a  forfeiture. 
Neither  do  divine  or  natural  duties  (fuch  as,  for  inftance, 
the  worfliip  of  God,  the '  maintenance  of  children,  and  the 
like)  receive  any  ftronger  fan£bion  from  being  alfo  declared 
to  be  duties  by  the  law  of  the  land.  The  cafe  is  the  fame 
as  to  crimes  and  mifdemefnors,  that  are  forbidden  by  the 
fuperior  laws,  and  therefore  ftiled  mala  in  fe^  fuch  as  mur- 
der, theft,  and  perjury  ;  which  contraft  no  additional  tur- 
pitude from  being  declared  unlawful  by  the  inferior  legifla- 
ture. For  that  legifl^ure  in  all  thefe  cafes  adls  only,  as 
was  before  obfer\'ed,  in  fubordination  to  the  great  lawgiver, 
tranfcribing  and  publifliing  his  precepts.  So  that,  upon 
the  whole,  the  declaratory  part  of  tlie  municipal  law  has  no 
force  or  operation  at  all,  with  regard  to  aftions  that  arc 
naturally  and  intririfically  right  or  wrong. 
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But,  with  regard  to  things  in  themfclves  indifferent,  the 
cafe  is  entirely  altered.  Thefe  become  either  right  or  wrong* 
juft  or  unjuft,  duties  or  mifdemefnors,  according  as  the  mu- 
nicipal legiflator  fees  proper,  for  promoting  the  welfare  of 
the  fociety,  and  more  effcftually  carrying  on  the  purpofes  of 
civil  life.  Thus,  our  own  common  law  has  declared,  that 
the  goods  of  the  wife  do  inftantly  upon  marriage  become  the 
property  and  right  of  the  huiband ;  and  our  ftatute  law  has 
declared  all  monopolies  a  public  offence:  yet  that  right, 
and  this  offence,  have  no  foundation  in  nature ;  but  are 
merely  created  by  the  law,  for  the  purpofes  of  civil  fociety. 
And  fometimes,  where  the  thing  itfelf  has  it's  rife  from  the 
law  of  nature,  the  particular  circumflances  and  mode  of 
doing  it  become  right  or  wrong,  as  the  laws  of  the  land  (hall 
diredl.  Thus,  for  inftance,  in  civil  duties;  obedience  to 
fuperiors  is  the  doftrine  of  revealed  as  well  as  natural  reli- 
gion :  but  who  thofe  fuperiors  (hall  be,  and  in  what  circum- 
Ilances  or  to  what  degrees  they  (I)all  be  obeyed,  it  is  the 
province  of  human  laws  to  determine.  And  fo,  as  to  inju- 
ries or  crimes,  it  muft  be  left  to  our  own  legiflature  to  decide, 
in  what  cafes  the  feifing  another's  cattle  (hall  amount  to  a 
trefpafs  or  a  theft ;  and  where  it  fliall  be  a  juilifiable  a£tion, 
as  when  a  landlord  takes  them -by  way  of  diilrcfs  for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law : 
and  the  direHory  (lands  much  upon  the  fame  footing ;  for 
this  virtually  includes  the  former,  the  declaration  being  ufually 
collected  from  the  direftion,  The  law  that  fays,  **  thou 
"  (halt  not  deal,"  implies  a  declaration  that  flealing  is  « 
crime.  And  we  have  feen*  that,  in  things  naturally  indiffer- 
ent, thp  very  effence  of  right  and  wrong  depends  upon  the 
direction  of  the  laws  to  do  or  to  omit  them. 

The  remedial  part  of  a  law  is  fo  neceffary  a  confequence 
of  the  former  two,  that  laws  muft  be  very  vague  and  imper- 

I  Sec  page  43. 
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fc£l  without  it.  For  in  vain  would  rights  be  declared,  in 
vain  dircded  to  be  obferved,  if  there  were  no  method  of  re^ 
covering  and  aflerting  thofe  rights,  when  wrongfully  with-» 
held  or  invaded.  This  is  what  we^mean  properly,  when  wo 
fpeak  of  the  proteftion  of  the  law.  When,  for  inftance,  the 
declaratory  part  of  the  law  has  faid,  «*  that  the  field  or  inhe- 
*<  ritance,  which  belonged  to  Titius's  father,  is  vetted  by  his 
**  death  in  Titius  ;'*  and  the  direBorj  part  has  "  forbidden 
^'  any  one  to  enter  on  another's  property,  without  the  leave 
''  of  the  owner :"  if  Gaius  after  this  will  prefume  to  take 
pofleflion  of  the  land,  the  remeiialfzxt  of  the  law  will  thei| 
luterpofe  it's  office  ^  will  make  Gaius  reftore  the  pofleflion  tf 
Titius,  and  alfo  pay  him  damages  for  the  invaiion. 

With  regard  to  the  finBion  of  laws,  or  the  evil  that 
may  attend  the  breach  of  public  duties;  it  isobferved,  that 
human  legiilators  have  for  the  moft  part  chofen  to  make  the 
fan£lion  of  their  laws  rather  vindicatory  than  remuneratory^  09 
to  confift  rather  in  punifliments,  than  in  aAual  particular 
rewards.  Becaufe,  in  the  firft  place,  the  quiet  enjoyment 
and  prote£^ion  of  all  our  civil  rights  and  liberties,  which  are 
the  fure  and  general  confequence  of  obedience  to  the  munir 
cipal  law,  are  in  themfelves  the  beft  and  mofl:  valuable  of  al| 
rewards.  Becaufe  alfo,  were  the  exercife  of  every  virtue  to 
be  enforced  by  the  propofal  of  particul^ir  rewards,  it  were 
impoflible  for  any  ftate  to  fumifli  ftock  enough  for  fo  profufe 
a  bounty.  And  farther,  becaufe  the  dread  of  evil  is  a  much 
more  forcible  principle  of  human  a^iions  than  the  profped 
of  good  *.  For  which  reafons,  though  a  prudent  beftowing 
of  rewards  is  fometimes  of  exquifite  ufe,  yet  we  find  that 
thofe  civil  laws,  which  enforce  and  enjoin  our  duty,  do  feU 
dom,  if  ever,  propofe  any  privilege  or  gifit  to  fuch  as  obey 
the  law ;  but  do  conftantly  come  armed  with  a  penalty  de*? 
pounced  againft  tranfgreflbrs,  either  exprefsly  defining  the 
nature  and  quantity  of  the  punifhment,  or  elfe 'leaving  it  to 
the  difcretion  of  the  judges,  and  thofe  who  arc  entrufted 
with  the  care  of  putting  the  laws  in  execution. 

k  Locke.  Hum.  Und.  bt  %•  c.  if. 
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For  it  is  hot  lad  hboar  to  fzj^  «  do  tlits,  or  SToid 

*  du:,*  «iik&  vc  2lfe  dccbie,  **  this  fiuD  be  the  coofe* 

*  yieaice  of  your  soo-cczcplimcc.*  We  mtift  thciefioi^ 
ccicxTCy  siQt  che  sinxa  Uiciigci  and  vorce  o£  ai  hv  confifls 
ia  dc  pcmkj  aomcd  to  h.  Harm  is  to  be  fbend  di( 
pcaapBi  ohapmon  o£  hiiimn  laws* 

Legxsjito&s  and  didr  laws  are  faid  to  twi^i/  and  fllst%r^ 
Bot  that  by  any  natuial  viokncc  thcj  fo  conftram  a  man,  as 
tD  sender  it  impoffibk  for  him  to  acl  othcrwiie  than  as  they 
Gstdtf  whidi  b  the  ftritl  fcnfe  of  obligation :  but  becaofe^ 
br  doJjaii^  and  nhibiring  a  penalty  againft  ofienders,  they 
Wing  it  to  pals  that  no  man  can  eafily  choofe  to  tranfgrtcis 
die  law;  fince,  by  rcafon  of  the  impending  corredion^ 
cnmpBancc  is  in  a  high  degree  preferable  to  difobedicncc» 
And,  even  where  rewards  are  propofed  as  well  as  punilhments 
diicatcncd,  the  obligation  of  the  law  feems  chiefly  to  coofift 
m  the  penalty:  for  rewardsi  in  their  nature,  can  only /€ryS«i{p 
HDiiaOmn  i  nothing  is  csa^nlf^rj  but  puniihment. 

It  is  tme,  it  hath  been  holden,  and  very  juftly,  by  th« 
principal  of  our  ethical  writers,  that  human  lavs  are  binding 
iqKia  mens  confciences.  But  if  that  were  the  only  or  moft 
foidbfe  obligation,  the  good  only  would  regard  the  laws, 
and  the  bad  would  fet  them  at  defiance.  And,  true  as  this 
principle  is,  it  muft  ftill  be  underftood  with  fome  reftrif^ioiu 
It  holds,  I  apprehend,  as  to  rights;  and  that,  when  the  law 
bas  determined  the  field  to  belong  to  Titius,  it  is  matter  of 
coofdence  no  longer  to  withhold  or  to  invade  it.  So  alfo 
in  re^d  to  natural  duties^  and  fuch  offences  as  are  mala  in 
fi:  here  we  are  bound  in  confcience,  bccaufe  we  are  bound 
by  faperior  bws,  before  thofe  human  laws  were  in  being,  to 
perform  the  one  and  abftain  from  the  other.  But  in  relation 
to  thofe  laws  which  enjoin  only  pofitsve  duties ^  and  forbid  only 
fuch  things  as  are  not  mala  in  ft  but  mah  pr^ibita  merely^ 

without 
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without  any  intermixture  of  moral  guilt,  annexing  a  pe- 
nalty to  non-compliance*,  here  I  apprehend  cqnfciencc  is 
no  farther  concerned,  than  by  dircfting  a  fubmiflion  to  the 
penalty,  in  cafe  of  our  breach  of  thofe  laws :   for  other- 
wife  the  multitude  of  penal  laws  in  a  ftate  would  not  only 
be  looked  upon  as  an  impolitic,  but  would  alfo  be  a  very 
wicked,  thing;  if  every  fuchlaw  were  a  fnare  for  the  cou- 
fcience  of  the  fubjef):.     But  in  thefe  cafes  the  altenvitive  is 
offered  to  every  man ;  **  either  abftain  from  this,  or  fubmit 
*'  to   fuch  a  penalty  :V  and  his  confcience  will  be  clear^ 
whichever  fide  of  the  alternative  he  thinks  proper  to  embrace. 
Thus,  by  the  ftatutes  for  preferving  the  game,  a  penalty  is 
denounced  againft  every  unqualified  perfon  that  kills  a  hare^ 
and  againft  every  perfon  who  pofleffes  a  partridge  in  Auguft. 
And   fo  too,  by  other  ftatutes,  pecuniary  penalties  are  in- 
fli£ted  for  exercifing  trades  without  ferving  an  apprentLce- 
fliip  thereto,  for  not  burying  the  dead  in  woollen,  for  not 
performing  ftatute-work  on  the  public  roads,  and  for  in- 
numerable other  pofitive  mifdemefnors.    Now  thefe  prohibi- 
tory laws  do  not  make  tlie  tranfgrefljon  a  moral  offence,   or 
fin  :  the  only  obligation  in  confcience  is  to  fubmit  to  the 
penalty,  if  levied.     It  muft  however  be  obferved,  that  we 
are  here  fpeaking  of  laws  that  are  fimply  and  purely  penal, 
where  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of 
indifierence,  and  where  the  penalty  infli£led  is  an  adequate 
compenfation  for  the  civil  inconvenience  fuppofed  to  arife 
from. the  offence.  But  where  difobedience  to  the  law  involves 
in  it  alfo  any  degree  of  public  mifchief  or  private  injury, 
there  it  falls  within  our  former  diftin£tion,  and  is  silfo  an 
ofix;nce  againft  confcience". 

I  HAVE  now  gone  through  the  definition  laid  down  of  a 
municipal  law  ;  'and  have  fliewn  that  it  is  **  a  rule — of  civil 
<*  conduct— prcfcribed — ^by  the  fupremc  power  in  a  ftate— 

'  See  Vol.  II.  420.  mxfit  etaJ  cu'pjtn  ohligat,  et  aJp^fnjn, 

"*  LfX  fnre  p^^nalis  of'Ugaf  tantvm  ad     (Sanderfon  de  ccnfciiV.itcbhgat.praeLvVt'u 
pwnew,  n:n  lUm  ad  cult  am :  Ls  pccL^Hi    §.  i7»  s^*) 
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«  commanding  what  is  right,  and  prohibiting  what  is  wrong:^ 
in  the  explication  of  which  I  have  endeavoured  to  interweave 
a  few  ufeful  principles,  concerning  the  nature  of  civil  govern- 
ment, and  the  obligation  of  human  laws.  Before  I  conclude 
this  k&ion,  it  may  not  be  amifs'to  add  a  few  obfervations 
concerning  the  interpretation  of.  laws. 

When  any  doubt  arofe  upon  the  conflruftion  of  the  Ro- 
man laws,  the  ufage  was  to  ftate  the  cafe  to  the  emperor  in 
writing,  and  take  his  opinion  upon  it.     This  was  certainly 
a  bad  method  of  interpretation.     To  interrogate  the  legifla- 
turc  to  decide  particular  difputes,  is  not  only  endlefs,  but 
affords  great  room  for  partiality  and  oppreflion.    The  anfwers 
ef  the  emperor  were  called  his  refcripts,  and  thefe  had  in 
fuccceding  cafes  the  force  of  perpetual  laws ;  though  tliey 
ought  to  be  carefully  diftinguifhed,  by  every  rational  civi- 
lian, from  thofe  general  conftitutions,  which  had  only  the 
nature  of  things  for  their  guide.     The  emperor  Macrinus, 
as  his  hiftorian  Capitolinus  informs  us,  had  once  refolved  to 
aboliih  thefe  refcripts,  and  retain  only  the  general  edi£is ;  he 
could  not  bear  that  the  hafty  and  crude  arifsyers  of  fuch 
princes  as  Commodus  and  Caracalla  fhould  be  reverenced  as 
laws.     But  Juftinian  tliought  othcrwife",  and  he  has  pre- 
fcrved  them  all.     In  like  manner  the  canon  la^ys,  or  decretal 
cpiflles  of  tlic  popes,  are  all  of  them  refcripts  in  the  flricteft 
fcnfe.     Contrary  to  all  true  forms  pf  rcafoning^  they  argue 
from  particulars  to  generals. 

The  faireft  and  moft  rational  method  to  interpret  the  will 
of  the  legiflator,  is  by  explgring  his  intentions  at  the  time 
when  the  law  was  made,  by  Jigns  the  moft  natural  and  pro- 
bable. And  thefe  figns  are  either  the  words,  the  context, 
the  fubjecl-matter,  the  efFe£ls  and  confequence,  or  the  fpirit 
and  reafon  of  the  law.     Let  us  take  a  fliort  view  of  them  all. 

I.  Words  are  generally  to  be  underftood  in  their  ufual 
and  moft  known  fignification ;  not  fo  much  regarding  the 

"  Ittjl.  X.  z,  6t 

propriety 


6o  Of  the  N AT vKt  cf        Introd^ 

propriety  of  grammar,  as  their  general  and  popular  ii(e«, 
ThiAS  the  law  mentioned  by  Puflendorf  %  which  forbad  a 
layman  to  lay  bands  on  a  prieft,  was  adjudged  to  extend  to 
lum,  who  had  hurt  a  prieft  with  a  weapon.  Again  \  terms 
of  art,  or  technical  terms,  muft  be  taken  according  to  the 
acceptation  of  the  learned  in  each  art,  trade,  and  fcience. 
So  in.the  a£l:  of  fettlement,  where  the  crown  of  England  i^ 
Jimited  <<  to  the  princefs  Sophia,  and  the  heirs  of  her  body^ 
<<  being  proteftants,"  it  becomes  necefTary  to  call  in  the 
(dEftance  of  lawyers,  to  afcertain  the  precife  idea  of  the 
yrords  **  heirs  of  her  body;^^  which  in  a  legal  fcnfe  comprize 
only  certain  of  her  lineal  defcendants. 

2.  If  words  happen  to  be  ftitl  dubious,  we  may  eftablifii 
their  meaning  from  the  context i  with  which  it  may  be  of 
(ingular  ufe  to  compare  a  word,  or  a  fentence,  whenever  they 
are  ambiguous,  equivocal,  or  intricate.  Thus  the  proeme^ 
or  preamble,  is  often  called  in  to  help  the  conftru£bion  of  an 
a£k  of  parliament.  Of  the  fame  nature  and  ufe  is  the  com- 
parifon  of  a  law  with  other  laws,  that  are  made  by  the  fame 
Jegiflator,  that  have  fome  affinity  with  the  fubjeft,  or  that 
cxprcfsly  relate  to  the  fame  point.  Thus,  when  the  law  of 
England  declares  murder  to  be  felony  without  benefit  of 
clergy,  we  muft  refort  to  the  fame  law  of  England  to  learn 
what  the  benefit  of  clergy  is :  and  when  the  common  law 
ccnfures  fimonilacal  contra£ls,  it  afibrds  great  light  to  the  fub- 
jeft  to  confider  what  the  canon  law  has  adjudged  to  be 
l^ony. 

3*  As  to  the  fubjiS-^iuater^  wordd  are  always  to  be  un* 
^erftood  as  having  a  regard  thereto ;  for  that  is  always  fup- 
pofed  to  be  in  the  eye  of  the  legiflator,  and  all  his  exprelEons 
dircfted  to  that  end.  Thus,  when  a  law  of  our  Edward  III. 
forbids  all  ecclefiaftical  perfons  to  purdi^feprcvt/tons  at  Rome, 
it  might  fccm  to  prohibit  the  buying  of  grain  and  other  vic- 
tual 'f  but  wlien  we  confider  that  the  ftatute  was  made  to  re- 
prefs  the  ufurpations  of  the  papal  fee,  and  that  the  nomina* 
tions  to  benefices  by  the  pope  were  called  frovifions,  we 
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fhaSl  fee  that  the  reftraint  is  intended  to  be  laid  upon  fuch 
provifions  only. 

• 

4.  As  to  the  efi^j  and  confequence^  the  rule  is^  that  where 
words  bear  either  none,  or  a  very  abfurd  lignification,  if  lite- 
rally underftood,  we  muft  a  little  deviate  from  the  received 
fenfe  of  them.  Therefore  the  Bolognian  law,  mentioned  by 
Pufiendorf  %  which  enabled  <*  that  whoever  drew  blood  in 
*^  die  ftreets  ihould  be  punilhed  with  the  utmoft  feverity,''  was 
held  after  a  long  debate  not  to  extend  to  the  furgeon,  who  open* 
ed  the  vein  of  a  perfon  that  fell  down  in  the  ftreet  with  a  fit* 

5.  BuTy  lailly,  the  moil  univerfal  and  efie£iual  way  of 
difcorering  the  true  meaning  of  a  law,  when  the  words  are 
dubious,  is  by  confidering  the  reafon  and  fpirit  of  it ;  or  the 
caufe  which  moved  the  legiflator  to  tmOt  it.  For  when  this 
reafon  ceafes,  the  law  itfelf  ought  likewlfe  to  ceafe  with  it. 
An  inftanee  of  this  is  given  in  a  cafe  put  by  Cicero,  or  whoj 
ever  was  the  author  of  the  treatife  infcribed  to  Herennius^. 
There  was  a  law,  that  thofe  who  in  a  ftorm  forfook  the  ihip 
ihould  forfeit  all  property  therein;  and  that  the  ihip  and  lad** 
ing  ihould  belong  entirely  to  thofe  who  ilaid  in  it.  In  a 
dangerous  tempeit  all  the  mariners  forfook  the  ihip,  except 
only  one  fick  paflenger,  who  by  reafon  of  his  difeafe  was  un<i* 
able  to  get  out  and  efcape.  By  chance  the  ihip  came  fafe  to 
port.  The  iick  man  kept  poiTeiEon,  and  claimed  the  beneiit 
of  the  law.  Now  here  all  the  learned  agree,  that  the  iick 
man  is  not  within  the  reafon  of  the  law;  for  the  reafon  of 
making  it  was,  to  give  encouragement  to  fuch  as  ihould  ven<c 
ture  their  lives  to  fave  the  veilel:  but  this  Is  a  merit,  which  he 
could  never  pretend  to,  who  neither  ilaid  in  the  ihip  upon  that 
account,  nor  contributed  any  thing  to  it's  prefervation. 

From  this  method  of  interpreting  laws,  by  the  reafon  of 
them,  ariies  what  we  call  equity  3  which  is  thus  deiined  by 
Grotius%  "the  corre£lion  of  that,  wherein  the  law  (by 
"  reafon  of  it*s  univerfality)  is  deficient."    For  fincc  in  laws 

f  /•  5.  r.  t%,  ^.  8.  \  U  I.  ^«  IX.  f  de  aefmtgte,  §•  3. 
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all  cafes  cannot  be  forefeen  or  exprefledy  it  is  necefTary,  that 
when  the  general  decrees  of  the  law  come  to  be  applied  to 
particular  cafes,  there  (hould  be  fomewhere  a  power  vefted  of 
defining  thofe  circumftances,  which  (had  they  been  forefeen) 
the  leglflator  himfelf  wouid  hare  exprefied.  And  thefe  are 
the  cafes,  which,  according  to  Grotius,  ^'  lex  mn  exoBe  de*' 
^^  Jinityjed  arhitrio  hgni  viri  pirmtttit^ 

Equity  thus  depending,  efientially,  upon  the  particular 
circumflances  of  each  individual  cafe,  there  can  be  no  efta- 
bliOied  rules  and  fixed  precepts  of  equity  laid  down,  without 
deftroying  it's  very  eflcnce,  and  reducing  it  to  a  poCtive  law. 
Ai^d,  on  the  other  hand,  the  liberty  of  confidering  all  cafes 
In  an  equitable  light  muft:  not  be  indulged  too  far ;  left  there-^ 
by  we  deftroy  all  law,  and  leave  the  decifion  of  every  queftion 
entirely  in  the  breaft  of  the  judge.  And  law,  without  equi- 
ty, though  hard  and  difagreeable,  is  much  more  defirable  for 
the  public  good,  than  equity  without  law:  which  would 
make  every  judge  a  legiflator/  and  introduce  moft  infinite 
confufion ;  as  there  would  then  be  almoft  as  many  different 
•  rules  of  adion  laid  down  in  our  courts,  as  there  are  differ- 
ences of  capacity  and  fentiment  in  the  human  mind. 
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OF  THE  LAWS  OF  ENGLAND. 


THE  municipal  law  of  England,   or  the  rule  of  civil 
conduflrprefcribed  to  the  inhabitiints  of  tliis  kingdom, 
may  with  fufEcient  propriety  be  divided  into  two  kinds;  the 
ItTx  non  fcripta^  the  unwritten  or  common  jaw;  and  the /^a: 
fcripta^  the  written  or  ftatute  law. 

The  lex  mn  fcriptoy  or  unwritten  law,  includes  not  only 
general  cujlomsy  or  the  common  law  properly. fo  called;  but 
alfo  the  particular  cujloms  of  certain  parts  of  the  kingdom ; 
and  likewifc  thofe  particular  lanvs^  that  are  by  cuftom  obferv- 
cd  only  in  certain  courts  and  jurifdiftions. 

When  I  call  thefe  parts  of  our  law  leges  non  fcriptae^  I 
^vrould  not  be  underllood  as  if  all  thofe  laws  were  at  prefent 
merely  oraly  or  communicated  from  the  former  ages  to  the 
prefent  folely  by  word  of  mouth.     It  is  true  indeed  that,  in 
the  profound  ignorance  of  letters  which  formerly  overfpread 
the  whole  weftern  world,  all  laws  were  entirely  traditional ; 
for  this  plain  reafon,  becaufe  the  nations  among  which  they 
prevailed  had  but  little  idea  of  writing.     Thus  the  Britiih  as 
well  as  the  Gallic  druids  committed  all  their  laws  as  well  as 
learning  to  memory";  and  it  is  faid  of  the  primitive  Saxons 
here,  as  well  as  their  brethren  on  the  continent,  that  leges 
Jola  memoria  ct  ufu  retinehant^ .     But,  with  us  at  prefent,  the 
monuments  and  evidences  of  our  legal  cuftoms  are  contained 
in  the  records  of  the  feveral  courts  of  juftice,  in  books  of 
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reports  and  judicial  decifions,  and  in  the  treatifes  of  learned 
fages  of  the  profeffion^  prefenrcd  and  handed  down  to  us 
from  the  times  of  higheft  antiquity.  However  I  therefore 
ftile  thefe  parts  of  our  la^  leges  non  fcriptae^  becaufe  their 
original  inftitutibn  and  authority  are  not  fet  down  in  writing^ 
as  a£fcs  of  parliament  are^  but  they  receive  their  binding 
power^  and  the  force  of  laws,  by  long  and  immeniorial 
ufage^  and  by  their  univerfal  reception  throughout  the  king- 
dom. In  like  manner  as  Aulus  Gellius  defines  the  Jus  non 
fcriptum  to  be  that^  which  is  '^  tacito  et  illiterato  hominum  con-^ 
^^Jenfu  et  moriiut  exprejfumi^ 

Our  antient  lawyers,  and  particularly  Fortefcue^,  infift 
with  abundance  of  warmth,  that  thefe  cuftoms  are  as  old  as 
the  primitive  Britons ;  and  continued  down^  through  the  fe- 
.  Teral  mutations  of  government  and  inhabitants,  to  the  pre- 
ient  time,  unchanged  and  unadulterated.  This  may  be  the 
cafe  as  to  fome:  but  in  general,  as  Mr  Selden  in  his  notes 
obferves,  this  aflertion  muft  be  underftood  with  many  grains 
of  allowance  %  and  ought  only  to  fignify,  as  the  truth  feems 
to  be,  that  there  never  was  any  formal  exchange  of  one  fyftem 
of  laws  for  toother :  though  doubtlefs  by  the  intermixture  of 
adventitious  nations,  the  Romans,  the  Pi6is,  the  Saxons,  the 
Danes,  and  the  Normans,  they  muft  have  infenfibly  introduced 
and  incorporated  many  of  their  own  cuftoms  with  thofe  that 
were  before  eftabliflied }  thereby  in  all  probability  improving 
the  texture  and  wifdom  of  the  whole,  bv  the  accumulated 
wifdom  of  divers  particular  countries.  Our  laws,  faith  lord 
Bacon',  are  mixed  as  our  language :  and,  as  our  language  is 
i:^  much  the  richer,  the  laws  are  the  more  complete. 

And  indeed  our  antiquaries  and  ^arly  hiftorians  do  all^>o- 
fitively  aflure  us,  that  out  body  of  laws  is  of  this  compounded 
nature.  For  they  tell  us,  that  in  the  time  of  Alfred  the  local 
cuftoms  of  the'  feveral  provinces  of  the  kingdom  were  grown 
ib  various,  that  he  found  it  expedient  to  compile  his  dome^ 
Ml^  or  hber  juHadis^  for  the  general  ufe  of  the  whole  king- 

c  «b  t7»  '  See  hit  propoCUs  ^^  a  digeft. 
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dom.  This  book  is  faid  to  have  been  extant  fo  late  as  the 
reign  of  king  Edward  the  fourth,  but  is  now  unfortunately 
iolL  It  contained,  we  may  probably  fuppofe,  the  principal 
maxims  of  the  common  law,  the  penalties  for  mifdemcfnors, 
and  the  forms  of  judicial  proceedings.  Thus  much  may  at 
Icaft  be  coUe&ed  from  that  injundion  to  obferve  it,  which 
we  find  in  the  laws  of  king  Edward  the  elder,  the  fon  of  Al- 
fred*. **  Omnibus  qui  reipub/icae  praefunt  eiiam  aique  etiam 
**  nutndo,  ut  omnibus  aequos  fe  praebeant  judicesy  perinde  acjn 
^^judiciaJi  lihro  fSaxonicff  bom-bcc)  fcriptum  habetur :  nee 
"  quicquam  formident  quin  jus  cemmune  (Saxenice^  polcpihre) 
*•  oudaBer  libereque  dicantJ* 

But  the  irruption  and  eftabliflimeilt  of  the  Danes  in  Eng-^  ' 
land,  which  followed  foon  after,  introduced  neW  cuftoms, 
and  caufed  this  code  of  Alfred  in  many  provinces  to  fall  into 
difufe;  or  at  lead  to  be  mixed  and  debafed  with  other  laws  of 
a  coarfer  alloy.     So  that  about  the  beginning  of  the  eleventh 
century  there  were  three  principal  fyftems  of  laws,  prevailing 
indifferent  diftrifts.     i.  The  Mercen-Ldgey  or  Mercian  laws, 
which  were  obferved  in  many  of  the  midland  counties,  and 
thofc  bordering  on  the  principality  of  Wales,  the  retreat  of 
the  antient  Britons*,  and  therefore  very  probably  intcrmixet! 
with  the  Britifti  or  Druidical  cuftoms.     2.  The  We/I-Saxbtt'- 
Lagf^  or  laws  of  the  weft  Saxons,  which  obtained  in  the 
counties  to  the  fouth  and  weft  of  the  ifland,  from  Kent  to 
Devonfhire.    Thefe  were  probably  much  the  fame  with  tlie 
laws  of  Alfred  above-mentioned,  being  the  municipal  law  of 
the  far  moft  confiderable  part  of  his  dominions,  and  particu- 
larly including  Berkfhire,  the  feat  of  his  peculiar  refidence. 
3.  The  Dane-Lagfy  or  Dani(h  law,  the  very  name  of  which 
fpeaks  it's  original  and  compofition.     This  was  principally 
maintained  in  the  reft  of  the  midland  counties,  and  alfo  on 
the  eaftem  coaft,  the  part  moft  expofed  to  the  vlfits  of  thaf 
piratical  people.     As  for  the  very  northern  provinces,  they 
were  at  that  time  under  a  diftinflt  government  ^ 
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Out  of  thcfc  three  laws,  Roger  Hovcdcn*  and  Ra« 
jtulphus  Ceftrenfis'^  inform  us,  king  Edward  the  confeflbr 
extraAed  one  uniform  law  or  digeft  of  laws,  to  be  obferved 
diroughout  the  whole  kingdom ;  though  Hoveden  and  the 
author  of  an  old  manufcript  chronicle*  afiure  us  iikewife,  that 
this  work  was  proje£ted  and  begun  by  his  grandfather  king 
Edgar.  And  indeed  a  general  digeft  of  the  fame  nature  has 
been  conftantly  found  expedient,  and  therefore  put  in  pra£lice 
by  other  great  nations,  which  were  formed  from  an  aflemblage 
of  little  provinces,  governed  by  peculiar  cuftoms.  As  in 
Portugal,  under  king  Edward,  about  the  beginning  of  the 
fifteenth  century  i^:  in  Spain,  under  Alonzo.  X,  who  about 
the  year  1250  executed  the  plan  of  his  father  St.  Ferdinand, 
and  colle£ted  all  the  provincial  cuftoms  into  one  uniform  law, 
in  the  celebrated  code  entitled  las  partidas^ :  and  in  Sweden^ 
about  the  fame  aera  \  when  a  univerfal  body  of  common  law 
was  compiled  out  of  the  particular  cuftoms  eftablifhed  by  the 
laghmen  of  every  province,  and  entitled  the  land^s  iagiy  being 
analogous;  to  the  comtnGU  law  of  England'"* 

Both  thefe  undertakings,  of  king  Edgar  and  Edward  the 
confefTor,  feem  to  have  been  no  more  than  a  new  edition,  or 
freih  promulgation,  of  Alfred's  code  or  dome-book,  with 
fuch  additions  and  improvements  as  the  experience  of  a  cen* 
tury  and  an  half  had  fuggefted.  For  Alfred  is  generally 
ftiled  by  the  fame  hiftorians  the  l^um  AngUsanarum  conditer^ 
as  Edward  the  confeflbr  is  the  reftitutor.  Thele  however  are 
the  laws  which  our  hiftories  fo  often  mention  under  the  name 
of  the  laws  of  Edward  the  confeflbr ;  which  our  anceftors 
ftruggled  fo  hardly  to  maintain,  under  the  firft  princes  of  the 
Norman  line ;  and  which  fubfequent  princes  fo  frequently 
promifed  to  keep  and  reftore,  as  the  moft  popular  a&  diey 
could  do,  when  prefled  by  foreign  emergencies  or  domeftic 
difcon tents.    Thefe  are  the  laws,  that  fo  vigoroufly  with* 
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flood  the  repeated  attacks  of  the  civil  law;  which  eftabliflied 
in  the  twelfth  century  a  new  Roman  empire  over  moft  of 
the  ftates  of  the  continent :  ftates  that  have  loft,  and  per- 
haps upon  that  account,  their  political  liberties  $  while  the 
free  conftitution  of  England,  perhaps  upon  the  fame  ac-* 
count,  has  been  rather  improved  than  debafed.  Thefe,  in 
ihort,  are  the  laws  which  gave  rife  aiid  original  to  that  col- 
le£Bon  of  maxims  and  cuftoms,  which  is  now  known  by  the 
name  of  the  common  law.  A  name  either  given  to  it,  in 
oontradiftin£lion  to  other  laws,  as  the  ftatute  law,  the  civil 
law,  the  law  merchant,  and  the  like ;  or,  more  probably,  as 
a  law  common  to  all  the  realm,  thtjus  commune  or /oik^right 
mentioned  by  king  Edward  the  elder,  after  the  abolition  of 
the  feveral'  provincial  cuftoms  and  particular  laws  before^ 
mentioned. 

BoT  though  this  is  the  moft  likely  foundation  of  this 
coUe£Uon  of  maxims  and  cuftoms,  yet  the  maxims  and  cuf^ 
toms,  fo  colle£led,  are  of  higher  antiquity  than  memory  or 
hiftory  can  reach:  nothing  being  more  difBcult  than  to 
afcertain  the  precife  beginning  and  firft  fpring  of  an  antient 
and  kmg  eftabliflied  cuftom.  Whence  it  is,  that  in  our  law, 
the  goodnefs  of  a  cuftom  depends  upon  it's  having  been  ufed 
time  out  of  mind }  or,  in  the  folemnity  of  our  legal  phrafe, 
time  whereof  the  memory  of  man  runneth  not  to  the  contra- 
ry. This  it  is  that  gives  it  it's  weight  and  authority :  and  of 
this  nature  are  the  maxims  and  cuftoms  which  compofe  the 
common  law,  or  /ex  fwn/cr^a,  of  this  kingdom. 

This  unwritten,  or  common,  law  is  properly  diftingui(h« 
aUc  into  three  kinds:  i*  General  cuftoms;  which  are  the 
ttniverfal  rule  of  the  whole  kingdom,  and  form  the  common 
law,  in  its  ftri&er  and  more  ufual  fignification.  a.  Parti« 
cular  cuftoms ;  which  for  the  moft  part  afFe£l  only  the  inha- 
bitants of  particular  diftri£ls.  3.  Certain  particular  laws ; 
which  by  cuftom  are  adopted  and  ufed  by  fome  particular 
courts,  of  pretty  general  and  extcnfive  jurifdi£tion. 
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I.  As  to  general  cuftoms,  or  the  common  lawj  properl/ 
fo  called ;  this  is  that  law,  by  which  proceedings  and  deter- 
minations in  the  king's  ordinary  courts  of  juftice  are  guided 
and  dire£^ed.  This,  for  the  mod  part,  fettles  the  courfe  in 
which  lands  4cfcend  by  inheritance ;  the  manner  and  form  of 
acquiring  and  transferring  property ^  the  fokmnities  and  ob^ 
ligation  of  contra£ls  ;  the  rules  of  expounding  wills^  deedsj 
and  a£^s  of  parliament;  tlie  refpe£iive  remedies  of  civil  inju- 
ries ;  .the  iieveral  fpecies  of  temporal  offences,  with  the  man- 
ner and  degree  of  punifhment;  and  an  infinite  number  of 
minuter  particulars,  which  diffufe  tliemfelves  as  extenCvely 
as  the  ordinary  diftribution  of  common  juftice  requires. 
Thus,  for  example,  that  there  fhall  be  four  fuperior  courts  of 
record ;  the  chancery,  the  king's  bench,  the  common  pleas^ 
and  the  exchequer; — that  the  eldeft  fon  alone  is  heir  to  his 
ancedor; — that  property  maybe  acquired  and  tr&nsferred  by 
writing; — that  a  deed  is  of  no  validity  unlefs  fealed  and  deli- 
vered;— that  wills  (hall  be  conflrued  more  favourably,  and 
deeds  more  ftriftly;— that  money  lent  upon  bond  is  recover- 
able by  a£lion  of  debt; — that  breaking  the  public  peace  is 
an  offence,  and  puniihable  by  fine  and  imprifonment; — all 
thefe  arc  dodlrines  that  are  not  fet  down  in  any  written  fta- 
tute  or  ordinance,  but  depend  merely  upon  immemorial  ufagCj 
that  is,  upon  common  law,  for  their  fupport. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations :  i.  Eflablifhed  cufloms ;  fuch  as 
that,  where  there  are  three  brothers,  the  eldefl  brother  fhall 
be  heir  to  the  fecond,  in  exclufion  of  the  youngefl :  aiid 
2.  Edabliilied  rules  and  maxims ;  as,  **  that  the  king  can 
"  do  no  wrong,  that  no  man  fhall  be  bound  to  accufe  him* 
«*  fclf,"  and  the  like.  But  I  take  thefe  to  be  one  and  the 
fame  thing.  For  the  authority  of  thefe  maxims  refls  entirely 
4]pon  general  reception  and  ufage  :  and  the  only  method 
of  proving^  that  this  or  that  jnaxim  is  a  rule  of  the  common, 
law,  is  by  Hiewing  that  it  hath  been  always  the  cuflom  tQ 
obferve  it. 
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But  here  a  very  natural,  and  very  material,  queflion  arifes! 
liow  are  thefe  cuftoms  or  maxims  to  be  known,  and  by  whom 
is  their  validity  to  be  determined  ?  The  anfwer  is,  by  the 
judges  in  the  feveral  courts  of  juftice.  They  are  the  depofi- 
taries  of  the  laws;  the  living  oracles,  who  muft  decide  in  all 
cafes  of  doubt,  and  who  are  bound  by  an  oath  to  decide  ac- 
cording to  the  law  of  the  land.  Their  knowlege  of  that  law 
is  derived  from  experience  and  ftudy;  from  the  **  viglnti  aru- 
'*  mrutn  lucubrationes^*  which  Fortefcue"  mentions ;  and 
from  being  long  perfonally  accuftomed  to  the  judicial  deci- 
fions  of  their  predeceflbrs.  And  indeed  thefe  judicial  decifions 
are  the  principal  and  moft  authoritative  evidence,  that  can 
be  given,  of  the  cxiftence  of  fuch  a  cuftom  as  (hall  form  a 
part  of  the  common  law.  The  judgment  itfelf,  and  all  the 
proceedings  previous  thereto,  are  carefully  regiftered  and  pre- 
fervcd,  under  the  name  of  records^  in  public  repofitories  fet 
apart  for  that  particular  purpofe ;  and  to  them  frequent  re- 
courfe  is  had,  when  any  critical  queftion  arifes,  in  the  deter^ 
mination  of  which  former  precedents  may  give  light  or  affift- 
ance.  And  therefore,  even  fo  early  as  the  conqueft,  we  find  the 
*^ praeteritorum  memoria  eventorum**  reckoned  up  as  one  of  the 
chief  qualifications  of  thofe,  who  were  held  to  be  *'  legibus 
^*  patriae  optime  inflituti'*.*^  For  it  is  an  eftabliihed  rule  to 
abide  by  former  precedents,  where  the  fame  points  come  again 
in  litigation ;  as  well  to  keep  the  fcale  of  juftice  even  and 
fteady,  and  not  liable  to  waver  with  every  new  judge's  opini- 
on ;  as  alfo  becaufe  the  law  in  that  cafe  being  folemnly  de-  ' 
clared  and  determined,  what  before  was  uncertain^  and  per- 
haps indifferent,  is  now  become  a  permanent  rule,  which  it 
is  not  in  the  breaft  of  any  fubfequent  judge  to  alter  or  vary 
from,  according  to  his  private  fentiments :  he  being  fworn  to 
determine,  not  according  to  his  own  private  judgment,  but 
according  to  the  known  laws  and  cuftoms  of  the  land ;  not 
delegated  to  pronounce  a  new  law,  but  to  maintain  and  ex- 
|K>und  the  old  one.  Yet  this  rule  admits  of  exception,  where 
ibt  former  determination  is  moft  evidently  contrary  to  reafon  j 

f  cMf.  8.  ®  Seld.  review  of  Titb.  c.  S. 
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,  much  more  if  it  be  clearly  contrary  to  the  divine  law.  But 
even  in  fuch  cafes  the  fubfequent  judges  do  not  pretend  to 
make  a  new  law,  but  to  vindicate  the  old  one  from  mifre- 
prefentatioii.  For  if  it  be  found  that  the  former  decifion  is 
manifeftly  abfurd  or  unjuft,  it  is  declared,  not  that  fuch  a  fen- 
tence  was  had  law ^  but  that  it  was  not  laiu\  that  is>  that  it  is 
not  the  eftabliihed  cuftom  of  the  realm,  as  has  been  errone- 
oufly  determined.  And  hence  it  is  that  our  lawyers  are  with 
juilice  fo  copious  in  their  encomiums  on  the  reafon  of  the 
common  law;  that  they  tell  us^  that  the  law  is  the  perfe£tion 
of  reafon,  that  it  always  intends  to  conform  thereto,  and  that 
what  is  not  reafon  is  not  law*  Not  that  the  particular  rea- 
fon of  every  rule  in  the  law  can  at  this  diftance  of  time  be  al- 
ways precifely  af&gned  \  but  it  is  fufficient  that  there  be  no- 
thing in  the  rule  flatly  contradi£lory  to  reafon,  and  then  the 
law  will  prefume  it  to  be  well  founded  i*.  And  it  hath  been  an 
antient  obfervation  in  the  laws  of  England,  that  whenever  a 
{landing  rule  of  law,  of  which  the  reafon  perhaps  could  not 
be  remembered  or  difcerned,  hath  been  wantonly  broken  in 
upon  by  ftatutes  or  new  refolutioiis,  the  wifdom  of  the  rule 
hath  in  the  end  appeared  from  the  inconveniences  that  have 
followed  the  innovation. 

The  doftrine  of  the  law  then  is  this :  that  precedents  and 
rules  mud  be  followed,  unlefs  flatly  abfurd  or  unjuft:  for 
tliough  their  reafon  be  not  obvious  at  firft  view,  yet  we  owe 
fuch  a  deference  to  former  times,  as  not  to  fuppofe  that  they 
a£led  wholly  without  confideration.  To  illuftrate  this  do£lrine  * 
by  examples.  It  has  been  determined,  time  out  of  mind,  that 
a  brother  of  the  half  blood  ihall  never  fucceed  as  heir  to  the 
eftate  of  his  half  brotlier,  but  it  fhall  rather  efcheat  to  the 
kitig,  or  other  fuperior  lord.  Now  this  is  a  pofitive  law^ 
fixed  and  eftabliilied  by  cuftom,  which  cuftom  is  evidenced 
by  judicial  deciiions  \  and  therefore  can  never  be  departed 
from  by  any  modem  judge  without  a  breach  of  his  oath  and 

f  Herein  agreeing  with  the  civil  laWy  **  quae  coiifitmuntury  Inquiry  »or  9p9rtit  t 

Ff.  1.3.  aoy  2 1 .  <*  Aim  omMium,  qua$  a  <<  Mhoquin  muits  ex  bis,  qua%  ctrtsjuni^ 

**majorilus  tioftns  eonft'uuta  font,  ratio  **  fubvtrtuntur*'*^ 
^  reddi  pottfi*    £t  ideo  rathnst  arumf 
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the  law.    For  lumm  there  b  nothing  rqittgnant  to  natural 

jnftice;  thongh  the  artificial  reacTon  of  it,  drawn  from  the 

fiDocial  hw,  may  not  be  quite  obvious  to  every  body.     And 

tlierefi>re^  though  a  modern  judge,  on  account  of  a  fuppoled 

bax6Stdf  upon  the  half  brother,  might  wifh  it  had  been  others 

wrHc  fi^ed,  yet  it  is  not  in  his  power  to  alter  it.    But  if  any 

court  were  now  to  determine,  diat  an  elder  brother  of  th« 

half  blood  might  enter  upon  and  feife  any  lands  that  were  pur« 

chafed  by  his  younger  brother,  no  fubfequent  judges  wonid 

ficruple  to  declare  that  fuch  prior  determination  was  unjuft, 

was  unreafbnable,  and  therefore  was  neit  law.     So  that  the 

la^Vy  and  the  opinion  of  tie  judge",  are  not  always  convertible 

terms,  or  one  and  the  fame  thing ;  fince  it  fometimes  may 

happen,  that  Ac  judge  may  mifiake  the  law.   Upon  the  whole^ 

horwerer,  we  may  take  it  as  a  general  rule,  *^that  die  deci«» 

^  fions  of  courts  of  juftiee  are  the  evidence  bf  what  is 

**  common  law :"  in  the  fame  manner  as,  in  the  civil  law^ 

what  the  emperor  had  once  determined,  was  to  ferve  for  a 

^de  for  the  future^. 

The  decifions  therefore  of  courts  are  held  in  the  higheft 
regard,  und  are  not  only  preferved  as.  authentic  records  in  the 
treafuries  of  the  feveral  courts,  but  are  handed  out  to  public 
view  in  the  numerous  volumes  of  reports  which  fumifli  the 
lawyer's  library,  Thefe  reports  arc  hiftories  of  the  feveral 
cafes,  with  a  (hort  fummary  of  the  proceedings  which  arc 
preferved  at  large  in  the  record,  the  arguments  on  both  fides^ 
and  the  reafons  the  court  gave  for  it's  judgment;  taken 
down  in  fhort  notes  by  perfons  prefent  at  the  determination. 
And  thefe  ferve  as  indexes  to,  and  alfo  to  explain,  the  re- 
cords i  which  always,  in  matters  of  confequencc  and  nicety, 
the  judges  dired  to  be  fearched.  The  reports  are  extant  in 
a  regular  feries  from  the  reign  of  king  Edward  the  fecond 
indufive ;  and  from  his  time  to  that  of  Henry  tlie  eighth 

^  "  Si  mperialis  wuijeJUs  ca&fam  cog"  **  ftrkjuiit,  fiUtnt  banc  effe  Itfmf  non 

**  ntintHter  examinaverit^   tt  partihut  **foiumifH  ioitfie  fr9  fwa  frcdufUi  efi^ 

**  cmnnn   eonJUtmth  fententiam  dhceritp  **fidet  in  9iiMus  fmhhuu'"'  C.  1. 14* 

^  matt  ommm  ju4i(eSf  fui  Jub  mfirc  im'  12^ 
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were  taken  by  the  prothonotarics,  or  chief  fcribes  of  the  courtj^ 
at  the  expcnfe  of  the  crown,  and  publiihed  annually^  whence 
they  are  known  under  the  denomination  of  the  year  booksm 
And  it  is  much  to  be  wifhed  that  this  beneficial  cuftom  had» 
under  proper  regulations,  been  continued  to  this  day :  for, 
though  king  James  the  firft  at  the  inftancc  of  lord  Bacon 
;ippointed  two  reporters'  with  a  handfome  ftipend  for  tliU 
purpofe,  yet  that  wife  inftitution  was  foon  negle£led;  andj^ 
from  the  reign  of  Henry  the  eighth  to  the  prefent  time,  this 
tafk  has  been  executed  by  many  private  and  contemporary 
hands ;  who  fometimes  through  hafte  and  inaccuracy,  fome-< 
times  through  miilake  and  want  of  flcill,  have  publiihed  very- 
crude  and  imperfe£l  (perhaps  contradi£l:ory)  accounts  of  one 
and  the  fame  determination.  Some  of  the  moft  valuable  of 
the  antient  reports  are  thofe  publifhed  by  lord  chief  jufUce 
Coke  ;  a  man  of  infinite  learning  in  his  profeflion,  though 
not  a  little  iiife£led  with  the  pedantry  and  quaintnefs  of  the 
times  he  lived  in,  whigh  appear  itrongly  in  all  his  works* 
However  his  writings  are  fo  highly  efteemed,  that  they  are 
generally  cited  without  the  author's  name*. 

Besides  thefe.  reporters,  there  arc  alfo  other  authors,  tor 
whom  great  veneration  and  refpeft  is  paid  by  the  ftudents  of 
the  common  law.  Such  are  Glanvil  and  Brafton,  Britton  and 
Fleta,  Hengham  and  Littleton,  Statham,  Brooke,  Fitzherbert, 
and  Staundforde,  with  fome  others  of  antient  date;  whofe  trea* 
tifes  are  cited  as  authority,  and  are  evidence  that  cafes  have; 
formerly  happened,  in  which  fuch  and  fuch  points  were  de- 
termined, which  are  now  become  fettled  and  firft  principles. 
One  of  the  laft  of  thefe  methodical  writers  in  point  of  time, 
whofe  ^I'ork^  are  of  any  intrinfic  authority  in  the  courts  of 
juftice,  ^nd  dp  not  entirely  depend  on  the  ftrength  of  their 

*  Pat.  1 5  yae,  I.  p.  i8.  17  Rym.  26.  the  cafes  reported  m  hit  three  volumes 

*  His  reports,  for  inftaoce,  «re  Ailed,  were  determined)  vijts.  queen  Elisabeth, 
VAT^  s^oX*>*>  '^*  reports  j  and  in  quoting  king  James,  and  king  Charles  the  firft  j 
them  we  ufually  fay,  i  or  z  Rep.  not  as  well  as  by  the  number  of  each  volume* 
1  or  £  Coke's  Rep.  as  in  citing  other  For  fometimes  we  call  them  i,  2,  and 
authors.  Thcrepoitsof  judge  Croke  are  3  Cro.  but  more  commonly  Cro.  £lix» 
alfo  cited  in  a  peculiar  manner,  by  the  Cro.  Jac*  and  Cro*  Car* 

name  of  thofe  princes,  in  whofe  reigns 

quotation^ 
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quotations  from  older  authors,  is  the  fame  learned  judge  we 
have  juft  mentioned, fir  Edward  Coke;  who  hath  written  four 
volumes  of  inftitutes,as  he  is  pleafedto  call  them, though  they 
have  little  of  the  inllitutional  method  to  warrant  fuch  a  title* 
The  firft  volume  is  a  very  extenfive  comment  upon  a  little  ex- 
cellent treatife  of  tenures,  compiled  by  judge  Littleton  in  the 
reign  of  Edward  the  fourth.  Tliis  comment  is  a  rich  mine  of 
valuable  common  law  learning,  colle£ted  and  heaped  together 
from  the  antient  reports  and  year  books,  but  greatly  defedlive 
in  method  '•  The  fecond  volume  is  a  comment  upon  many 
old  a£ts  of  parliament,  without  any  fyftematical  order ;  the 
(bird  a  more  methodical  treatife  of  the  pleas  of  the  cxpwn ; 
9nd  the  fourth  an  account  of  the  feveral  fpecies  of  courts'. 

And  thus  much  for  the  firft  ground  and  chief  corner  ftone 
of  the  laws  of  England,  which  is  general  immemorial  cuftom^ 
or  common  law,  from  time  to  time  declared  in  the  decifions 
of  the  courts  of  juftice :  which  decifions  are  preferved  among 
our  public  records,  explained  in  our  reports,  and  digefted  for 
general  ufe  in  the  authoritative  writings  of  the  venerable 
Aige6  of  th^  law,  / 

The  Roman  law,  as  pra£kifed  in  the  times  of  it^s  liberty, 
paid  alfo  a  great  regard  to  cuftom ;  but  not  fo  much  as  our 
law :  it  only  then  adopting  it,  when  the  written  law  was 
deficient.  Though  the  reafons  alleged  in  the  digcft  •  will 
fiilly  juftify  our  pra£l:ice,  in  making  it  of  equal  authority 
with,  when  it  is  not  contradifted  by,  the  written  law, 
•'  For  fince,  fays  Julianus,  the  written  law  binds  us  for  no 
•*  other  reafopbut  becaufciit  is  approved  by  the  judgment  of 
**  the  people,  therefore  thofe  laws  which  the  people  have  ap- 
"  proved  without  writing  ought  alfo  to  bind  every  body.  For 
'*  where  is  the  difierence,  whether  the  people  declare  their 

•  It  is  nfually  cited  either  by  the  name  the  generality  of  reports  and  other  tni£ki 

of  Co.  Litt.  or  as  i  Inft.  being  quoted  in  the  name  of  the  com* 

*■  Thefe  are  cited  as  a,  3,  or  4  Inft.  piler,  as  2  Ventris,  4  Leonard^  1  St- 

without  any  author*s  name.     An  hono-  derfin,  and  the  like* 

/ary  diftin^ion,  which,  we  obferved,  is  .     u  Ff,  i.  3.  3a. 

fMd  to  the  W0rk3  of  no  ether  writer ;  . 
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<<  aflent  to  a  law  byfuffirage,  or  by  a  unilbrm  courfe  of  ad-^ 
^  ing  accordingly?"  Thus  did  they  reafon  while  Rome  had 
ibme  remains  of  her  freedom :  but,  when  the  imperial  ty- 
ranny came  to  be  fully  eftabliflied,  the  civil  laws  fpeak  a  very 
difierent  language.  <<  ^uodprificipi plaetdt  Ups  habei  vigorem, 
^  eumpopulus  d  et  in  mm  omne  fuum  imperiutM  etpotefiatim  am* 
^^jtraii^  fays  U^ian  ^^  **  Imperator  folus  it  cotuHtor  et  inters 
^  pres  kgis  exiftimatur^*  (ays  the  code  ' :  and  again,  ^^  facwi^ 
^  legti  inftar  eji  refcripto  prindpU  obviari  ^/*  And  indeed  it 
is  one  of  the  charadieriftic  marks  of  Engliib  Uberty,  that  our 
common  law  depends  upon  cuftom  \  which  carries  this  in* 
temal  evidence  of  freedom  along  with  it,  that  it  probably  was 
introduced  by  the  voluntary  confent  of  the  people. 

II.  The  fecond  branch  of  the  unwritten  laws  of  England 
are  particular  cuftoms,  or  laws  which  afle£l  only  the  inhabit'^ 
ants  of  particular  diftri£ts* 

These  particular  cuftoms,  or  fome  of  them,  are  without 
doubt  the  remains  of  that  multitude  of  local  cuftoms  before^ 
mentioned,  out  of  which  the  common  law,  as  it  now  ftandsi^ 
was  coUefked  at  firft  by  king  Alfred,  and  afterwards  by  king 
Edgar  and  Edward  the  confeflbr :  each  diftri^i  mutusdly  fa« 
crificing  ibme  of  it's  own  fpecial  ufages,  in  order  that  the 
whole  kingdom  might  enjoy  the  benefit  of  one  uniform  and 
univerfal  fyftem  of  laws.  But,  for  reafons  that  have  beea 
now  long  forgotten,  particular  counties,  cities,  towns,  ma* 
nors,  and  lordfhips,  were  very  early  indulged  with  the  privi- 
lege oi  abiding  by  their  own  cuftoms,  in  contradiftindion  to 
the  reft  of  the  nation  at  large :  which  privilege  is  confirmed 
to  them  by  fcveral  afts  of  parliament  *. 

Such  is  the  cuftom  of  gavelkind  in  Kent  and  fome  other 
parts  of  the  kingdom  (though  perhaps  it  was  alfo  general  till 
the  Norman  conqueft)  which  ordains,  among  other  things^ 

V  Ff»  1. 4*  I*  s  Mag^  Chart.  9  Hen.  Ill*  c.  9— -i* 

X  C.  1.  14.  IS*  J  Edw.lil.  ft.  X.  c.  9.— ifEdw.  III.  ib 

J  C^  X*  %\*  5*  1.  c.  I,— and  2  Hen.  IV.  c«  x* 
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that  not  &e  tidcft  ion  oalj  of  the  father  fiiall  fucceed  to  his 
inheritance^bot  aUthe  fons  alike :  and  that,  though  the  ait* 
ceftor  be  attainted  and  hanged,  yet  the  heir  (hall  fucceed  to 
his  eftate,  without  any  efcheat  to  the  lord. — ^Soch  is  the 
caftoin  that  prerails  in  divers  antient  boroughs,  and  therefore 
called  bovough-cngKfli,  that  the  youngeft  fon  ffaall  inherit 
the  eftate,  in  preference  to  all  his  elder  brothers. — Such  is 
the  cuftom  in  other  boroughs  that  a  widow  fhall  be  entitled, 
for  her  dower,  to  all  her  hufband's  lands ;  whereas  at  the 
common  law  (he  ihaB  be  endowed  of  one  third  part  only.— -> 
Such  alfo  are  the  ipecial  and  particular  cuftoms  of  manors^ 
of  which  erery  one  has  more  or  lefs,  and  which  bind  all  the 
cop]^ld  and  cuftomary  tenants  that  hold  of  the  faid  m»* 
nors. — Such  likewife  is  the  cuftom  of  holding  divers  inferior 
courts,  with  power  of  trying  caufes,  in  cities  and  trading 
towns ;  the  right  of  holding  which,  when  no  royal  grant  can 
be  Ihewn,  depends  entirely  upon  immemorial  and  eftabliflied 
ufage.— Such,la{tly,  are  many  particular  cuftoms  within  the 
city  of  London,  with  regard  to  trade,  apprentices,  widows^ 
orphans,  and  a  variety  of  other  matters.  All  thefe  are  con* 
trary  to  the  general  law  of  the  land,  and  are  good  only  by  * 
fpecial  ufage  ;  though  the  cuftoms  of  London  are  alfo  con- 
firmed by  zGt  of  parliament  *, 

To  this  head  may  moft  properly  be  referred  a  particular 
fyftem  of  cuftoms  ufed  only  among  one  fet  of  the  king's  fub- 
jcfls,  called  the  cuftom  of  merchants  or  lex  nurcatona  :  which, 
however  different  from  the  general  rules  of  the  common  lawj 
is  yet  ingrafted  into  it,  and  made  a  part  of  it  ^ ;  being  al- 
lowed, for  the  benefit  of  trade,  to  be  of  the  utmoft  validity 
in  all  commercial  tranfadions :  for  it  is  a  maxim  of  law,  that 
♦*  cuiUbet  infua  arte  credendum  eft" 

The  rules  relating  to  particular  cuftoms  regard  either  the 
pmf  of  their  exiftence ;  their  legality  when  proved  5  or  their 
ufual  method  of  allowance.  And  firft  we  will  confider  the 
rules  id  proof. 

»  8  Rep.  za6.    Cio.  Car.  347*  ^  Winch.  24* 
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As  to  giavelkindy  and  borough-engliih,  the  law  takes  par** 
ticular  notice  of  them^,  and  there  is  no  occafion  to  prove  that 
fuch  cuftoms  adiually  exift,but  4)nly  that  the  lands  in  queftion 
are  fubjcdl  thereto.  All  other  private  cuftoms  muft  be  par- 
ticularly pleaded"^,  and  as  well  the  exiftence  of  fuch  cuftoms 
muft  be  (liewn,  as  that  the  thing  in  difpute  is  within  the  cuf- 
torn  alleged.  The  trial  in  both  cafes  (both  to  ihew.the  extft- 
cnbe  of  the  cuftom,  zSf  ^*  that  in  the  manor  of  Dale  lands 
**  (hall  defcend  only  to  the.  heirs  male,  and  never  to  the 
*^  heirs  female;"  and  alfo  to  flicw  *'  that  the  lands  in  queftion 
<<  are  within  tliat  manor")  is  by  a  jury  of  twelve  mcrif  and 
not  by  the  judges  \  except  the  fame  particular  cuftom  has 
beenbefore  tried^determioediand  recorded  in  tliefame  court^. 

The  cuftoms  of  London  differ  from  all  others  in  point  of 
trial:  for,  if  the  exiftence  of  the  cuftom  be  brought  in  quef- 
tion, it  fliall  not  be  tried  by  a  jury,but  by  certificate  from  the 
lord  mayor  and  alderman  by  the  mouth  of  their  (a)  recorder^ 
unlefs  it  be  fuch  a  cuftom  as  the  corporation  is  itfelf  intereft- 
cd  in,  as  a  right  of  taking  toll,  tffc.  for  then  the  law  permits 
them  not  to  certify  on  their  own  behalf  ^ 

When  a  cuftom  is  aAually  proved  to  cxift,  the  next  in- 
quiry is  into  the  legality  of  it ;  for,  if  it  is  not  a  good  cuftom, 
it  ought  to  be  no  longer  ufed.  **  Mains  ufus  abolendus  eJT^  is 
an  eftabliftied  maxim  of  the  law  ^.  To  make  a  particular 
cuftom  good,  the  following  are  necefiary  requifites« 

I.  That  it  have  been  ufed  fo  long,  that  the  memory  of 
man  runneth  not  to  the  contrary.  So  that,  if  any  pne  can 
fhew  tlie  beginning  of  it>  it  is  no  good  cuftom^     For  which 

c  Co.  Litt.  175.  f  Cro.  Car.  5x6. 

*  Litt.  §.  265.  C  Hob.  85. 

•  Dr.  ti  St.  s.  zo.  k  Litt.  §.  iia*  4  Inft.  274. 

(tf)  [If  any  cuftom  has  been  already  certified  by  the  recorder, 
the  judges  will  take  notice  thereof  in  future,  and  therefore  they 
will  not  fufFer  it  to  be  certified  over  again.  Blaqueire  and  others* 
aHignces  of  Sampfon  and  another,  againd  Hawkins,  afiignee  of 
Wooldridge,  a  bankrupt.     Douglas,  363.] 
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nog,  vUdi  vin  be  within  time  of  menMHy,  aind  theivupoQ 
tiie  adhan  wiB  be  void.  But  this  mull  be  underllaod  with 
regad  20  aa  imniBytion  of  the  right :  for  an  intcfruption  o£ 
Aefafefimamikj^  for  ten  or  twenty  years,  will  notdelboy  the 
caftam'.  As  tf  the  inhabitants  oiF  a  parilh  have  a  cullomary 
i%^of  watcrii^  their  cattle  at  a  certain  pool,  the  cuftom  U 
■ot  licihtwul,  though  they  do  not  ttfc  it  for  ten  years;  itonly 
brromcs  more  £ffica]t  to  proTe :  but  if  the  ngti  be  any  how 
diicaatiancd  for  a  day,  the  cnftom  is  quite  at  an  end. 

3.  It  mnft  hare  been /eonoiMr,  and  acquiefced  in;  not 
fd])ed  to  contention  and  difpute^.  For  as  cuRoms  owe  their 
original  to  common  confent,  their  being  immemorially  dif- 
putcd,  either  at  law  or  othcrwife,  is  a  proof  that  fuch  confent 
was  wanting. 

4.  Customs  mull  be  reafinabk^ ;  or  rather,  taken  ncga- 
tiTcly,  they  muft  not  be  unreafonable.  ^Miich  is  not  always, 
as  fir  Edward  Coke  fays™,  to  be  underllood  of  every  unlearn- 
ed man*s  reafon,  but  of  artificial  and  fegal  reafon,  warranted 
by  authority  of  law.  Upon  which  account  a  cuftom  may  be 
good,  though  the  particular  reafon  of  it  cannot  be  afligned ; 
for  it  fufficeth,  if  no  good  legal  reafon  can  be  afligned  againll 
it.  Thus  a  cuftom  in  a  parifli,  that  no  man  (hall  put  his 
beafts  into  the  common  till  the  third  of  October,  Avould  be 
good;  and  yet  it  would  be  hard  to  (hew  the  reafon  why  that 
day  in  particular  is  fixed  upon,  rather  than  the  day  before  or 
after.  But  a  cuftom,  that  no  cattle  ftiall  be  put  in  till  tlie 
lord  of  the  manor  has  firft  put  in  bis,  is  unreafonable,  and 
therefore  bad :  for  peradventure  the  lord  will  never  put  in 
his;  and  then  the  tenants  will  lofe  all  their  profits". 

j  Co.  Litt.  113,  I  Lict.  §•  21a. 

i  JhJ.  114.  m  J  Inft,  62. 

*  AV.  »  Co.  C.>p>li.  §.33, 
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-  ;.  Customs  ought  to  be  certain,  A  cuftom,  that  lands 
fhall  defcend  to  the  molt  worthy  of  the  owner's  blood,  is 
void;  for  how  {hall  this  worth  be  determined?  but  a  cuftom 
to  defcend  to  the  next  male  of  the  blood,  excIuCve  of  females, 
is  certain,  and  therefore  good^.  A  cuftom  to  pay  two  pence 
an  acre  in  lieu  of  tithes,  is  good ;  but  to  pay  fometimes  twa 
pence  and  fometimes  three  pence,  as  the  occupier  of  the  land 
pleafes,  is  bad  for  it's  imcertainty.  Yet  a  cuftom  to  pay  % 
year's  improved  value  for  a  iine  on  a  copyhold  eftate,isgood^ 
'though  the  value  is  a  thing  uncertain :  for  the  value  may  at 
«ny  time  be  afcertained  ;  and  the  maxim  of  law  is,  id  certum 
e/ty  quod  certum  reddi  pote/fm 

6*  Customs,  though  eftablifhed  by  confent,  muft  bei 
(when  eftabliihed)  compulforj ;  and  not  left  to  the  option  of 
every  man,  whether  he  will  ufe  them  or  no.  Therefore  a 
cuftom,  that  all  the  inhabitants  ihall  be  rated  toward  the 
maintenance  of  a  bridge,  will  be  good ;  but  a  cuftom,  that 
every  man  is  to  contribute  thereto  at  his  own  pleafure,  is  idle 
and  abfurd,  and  indeed  no  cuftom  at  all. 

7.  Lastly,  cuftoms  muft  be  conft/lent  with  each  other : 
one  cuftom  cannot  be  fet  up  in  oppofition  to  another.  For  if 
both  are  really  cuftoms,  then  both  are  of  equal  antiquity, 
and  both  eftablifhed  by  mutual  confent:  which  to  fay  of  con- 
tradidlory  cuftoms  is  abfurd.  Tlierefore,  if  one  man  prc- 
fcribes  that  by  cuftom  he  has  a  right  to  have  windows  look« 
ing  into  another's  garden;  the  other  cannot  claim  a  right  by 
cuftom  to  ftop  up  or  obftruft  thofe  windows  :  for  thefe  two 
contradictory  cuftoms  cannot  both  be  good,  nor  both  ftand 
together.  He  ought  rather  to  deny  the  exiftence  of  the 
former  cuftom  p  {b). 

Next,  as  to  the  allonoance  of  fpecial  cuftoms.  Cuftoms, 
in  derogation  of  the  common*  law,  muft  be  conftrucd  ftriftly. 
Thus,  by  the  cuftom  of  gavelkind,  an  infant  of  fifteen  years 

o  I  Roll.  Abr.  565.  p  9  Rep   58. 

{b)  [See  the  cafe  of  Wiglefworth  againfl  Dallifon  and  another^ 
reported  in  Douglas^  190O 

may 
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BKiybj  one  fpecies  of  conyeyance  (called  a  deed  of  ifeoiTment) 
convey  away  his  lands  in  fee  fimple,  or  for  ever.  Tet  this 
cuftom  does  not  impower  him  to  ufe  any  other  conveyance^ 
or  even  to  leafe  them  for  (even  years:  for  the  cuftom  muft  be 
ftri£Uy  purfued'i.  And^  moreover,  all  fpecial  cuftoms  mud 
fubmit  to  the  king's  prerogative.  Therefore,  if  the  king  pur* 
chafes  lands  of  the  nature  of  gavelkind,  -where  all  the  fons 
inherit  equally;  yet,  upon  the  king's  demife,  his  eldeft  fon 
ihaU  fucceed  to  thofe  lands  alone'.  And  thus  much  for  the 
fecond  part  of  the  leges  mnfcriptatj  or  thofe  particular  cuftomg 
which  a9e£):  particular  perfons  or  diftri£t6  only. 

r 

IIL  The  third  branch  of  them  are  thofe  peculiar  laws^ 
which  by  cuftom  are  adopted  and  ufed  only  in  certain  pecu- 
liar courts  and  jurifdi^ions.  And  by  thefe  I  underftand  the 
civil  and  canon  laTVs. 

It  may  feem  a  little  improper  at  firft  view  to  rankthefe  laws 
under  the  head  of  leges  mnfcriptae^  or  unwritten  laws,  feeing 
Acy  are  fet  forth  by  authority  in  their  pandedis,  their  codes^ 
and  their  inftitutions;  their  councils,  decrees,  and  decretals  ; 
and  enforced  by  an  immenfe  number  of  expofitions,decifions9 
andtreatifes  of  the  learned  in  both  branches  of  the  law.  But 
I  do  this,  after  the  example  of  fir  Matthew  Hale ',  becaufe 
itismoft  plain,  that  it  is  not  on  account  of  their  being  nvriu 
ten  laws,  that  either  the  canon  law,  or  the  civil  law,  have 
any  obligation  within  this  kingdom  :  neither  do  their  force 
and  efficacy  depend  upon  their  own  intrinfic  authority;  which 
i  is  the  cafe  of  our  written  laws,  or  afts  of  parliament.  They 
bind  not  the  fubjeds  of  £ngland,becaufe  their  materials  were 
colleded  from  popes  or  emperors;  were  digefted  by  Juftinian, 
or  declared  to  be  authentic  by  Gregory.  Thefe  confiderations 
giire  them  no  authority  here:  for  the  legiflature  of  England 
doth  not,  nor  ever  did,  recognize  any  foreign  power,  as  fu- 
perior  or  equal  to  it  in  this  kingdom ;  or  as  liavlng  the  right 
to  give  law  to  any,  the  meaneft,  of  it*s  fubjeci:s.    But  all  the 

1  Co.  Cop.  §.33.  *  H'^»  C*  i>*  c*  %• 
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ftrehgtfa  that  either  the  papal  or  imperial  laws  have  obtained 
in  this  realm  (pr  indeed  in  any  other  kingdom  in  Europe)  is 
onlybecaufe  they  have  been  admitted  and  received  by  imme- 
morial ufage  and  cudom  in  fome  particular  cafes,  and  fome 
particular  courts ;  and  then  they  form  a  branch  of  the  legej 
fion  fcriptae^  or  cuftomary  laws  :  or  elfe,  becaufe  they  are  in 
fome  other  cafes  introduced  by  confent  of  parliament^  and 
then  they  owe  their  validity  to  the  leges  fcriptaey  or  ftatute 
law.  This  is  exprefsly  declared  in  thofe  remarkable  words  of 
the  ftatute  25  Henry  VIII.  c,  2 1.  addrefled  to  the  king's  royal 
znajefty. — **  This  your  grace's  realm,  recognizing  no  fu- 
•*  perior  under  God  but  only  your  grace,  hath  been  and  is 
<<  free  from  fubje£lion  to  any  man's  laws»  but  only  to  fuch 
*<  as  have  been  devifed,  made,  and  ordained  within  this  realnv 
**  for  the  wealth  of  the  fame  j  or  to  fuch  other  as,  by  fufFer- 
<<  ance  of  your  grace  and  your  progenitors,  the  people  of  this 
•'  your  realm  have  taken  at  their  free  liberty,  by  their  own 
.  •*  confent,  to  be  ufed  among  them  :  and  have  bound  them- 
•'  felves  by  long  ufe  and  cuftom  to  the  obfervance  of  the 
«*  fame :  not  as  to  tlie  obfervance  of  the  laws  of  any  foreign 
**  prince,  potentate,  or  prelate  ;  but  as  to  the  cujlomed  and 
«*  antient  laws  of  this  realm,  originally  eftablifhcd  as  laws  of 
^'  the  fame,  by  the  faid  fufferance,  confents,  and  cuftom;  and 
•*  none  otherwife." 

Bt  the  civil  law,  abfolutely  taken,  is  generally  underftood 
the  civil  or  municipal  law  of  the  Roman  empire,  as  com- 
prized in  the  inftitutes,  the  code,  and  the  digeft  of  the  ernpe-* 
ror  Juftiiiian,  and  the  novel  conftitutions  of  himfelf  and  fome 
of  his  fucceflbrs.  Of  which,  as  there  will  frequently  be  oc- 
cafion  to,  cite  them,  by  way  of  illuftratlng  our  own  laws,  it 
may  not  be  amifs  to  give  a  ihort  and  general  account. 

The  Roman  law  (founded  firft  upon  the  regal  conftitu- 
tions  of  their  antient  kings,  next  upon  the  twelve  tables  of 
tlie  decemviri ,  then  upon  the  laws  or  ftatutes  enafted  by  the  fe- 
nate  or  people,  the  edifts  of  the  praetor,  and  the  rejpovfa  pru- 
ientum  or  opinions  of  learned  lawyers,  and  laftly  upon  the 
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imperial  degrees^  or  conftitutions  of  fucceflive  emperors)  had 
grown  to  fo  great  a  bulk,  or,  as  Livy  exprefles  it%  "  tarn  irrt' 
•*  nunfus  aliarumfuper  alias  acervatarum  legum  cumulus ^^  that 
they  were  computed  to  be  many  camels'  load  by  an  author 
who  preceded  Juftinian".  This  was  in  part  remedied  by  the 
collections  of  three  private  lawyers,  Gregorius,  Hermogenes, 
and  Papirius;  and  then  by  the  emperor  Theodofius  the 
younger,  by  whofe  orders  a  code  was  compiled,  A.  D.  438, 
being  a  methodical  colle£lion  of  all  the  imperial  conftitutions 
then  in  force  :  which  Theodofian  code  was  the  only  book  of 
civil  law  received  as  authentic  in  the  weftern  part  of  Europe, 
till  many  centuries  after ;  and  to  this  it  is  probable  that  the 
Franks  and  Goths  might  frequently  pay  fome  regard,  in 
framing  legal  conftitutions  for  their  newly  ere£led  kingdoms. 
For  Juftinian  commanded  only  in  the  eaftem  remains  of  the 
empire;  and  it  was  under  his  aufpices,  that  the  prefent  body 
of  civil  law  was  compiled  and  finifhed  by  Tribonian  and  other 
lawyers,  about  the  year  533. 

Taisconfifts  of,  i.  The  iiiftitutes;  which  contain  the 
elements  or  firft  principles  of  the  Roman  law,  in  four  books. 
2.  The  digefts^  or  pande£ts,  in  fifty  books ;  containing  the 
opinions  and  writings  of  eminent  lawyers,  digefted  in  a  fyf* 
tematical  method.  3.  A  new  code,  or  colle£lion  of  imperial 
conftitutions,  in  twelve  books;  the  lapfe  of  a  whole  century 
having  rendered  the  former  code,  of  Theodofius,  imperfeft. 
4.  The  novels^  or  new  conftitutions,  pofterior  in  time  to  the 
other  books,  and  amounting  to  a  fupplement  to  the  code;  con- 
taining new  decrees  of  fucceflive  emperors,  as  new  queftions 
happened  to  arife.  Thefe  form  the  body  of  Roman  law,  or 
corpus  juris  civilisy  as  publifhed  about  the  time  of  Juftinian  5 
which  however  fell  foon  into  negle£l  and  oblivion,  till  about 
the  year  1 1 30,  when  a  copy  of  the  digefts  was  found  at  Amalfi 
in  Italy :  which  accident,  concurring  with  the  policy  of  the 
Roman  ecclefiaftics'',  fuddenly  gave  new  vogue  and  autho- 
rity to  the  civil  law,  introduced  it  into  feveral  nation^,  and 

<  /•  3«r.  34.  w  See  §r  i«  page  i8» 
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occafioned  that  mighty  inundation  of  voluminotis  commentsy 
with  which  this  fyftem  of  law,  more  than  any  other^  is  no-^ 
loaded. 

The  canon  law  is  a  body  of  Roman  ecclefiaftical  law,  re- 
lative to  fuch  matters  as  that  church  either  has,  or  pretends  to 
have,  the  proper  jurifdi£tion  oVer.  This  is  compiled  from  the 
opinions  of  the  antient  Latin  fathers,  the  decrees  of  general 
councils,  and  the  decretal  epiftles  and  bulles  of  the  holy  fee. 
All  which  lay  in  the  fame  diforder  and  confuiion  as  die  Ro- 
man civil  law:  till,  about  the  year  1151,  one  Gratian  an 
Italian  monk,  animated  by  the  difcovery  of  Juftinian's  pan- 
de£t$,  reduced  the  ecclefiaftical  conftitutions  alfo  into  fome 
method,  in  three  books  \  which  he  entitled  concordia  difcoT'* 
dantium  canonum,  but  which  are  generally  known  by  the  name 
of  decretum  Gratiam,  Thefe  reached  as  low  as  the  time  of 
pope  Alexander  III.  The  fubfequent  papal  decrees,  to  the 
pontificate  of  Gregory  IX,  were  publifhed  in  much  the  fame 
method  under  the  aufpices  of  that  pope,  about  the  year  1 23  o» 
in  five  books ;  entitled  decretalia  Gregorii  nonu  A  fixth  book 
was  added  by  Boniface  VIII,  about  the  year  1 198,  which  i^ 
czMcdJixtuj  decretallum,  'The  Clementine  conftitutions,  or 
decrees  of  Clement  V,  were  in  like  manner  authenticated  in 
1 3 1 7  by  his  fucccffor  John  XXII 5  who  alfo  publifhed  twenty 
conftitutions  of  his  own,  called  the  es^travagantes  yoannis :  alt 
which  in  fome  meafure  anfwcr  to  the  novels  of  the  civil  law. 
To  thefe  have  been  lince  added  fome  decrees  of  later  popes  in 
five  books,  called  extravagantes  communes.  And  all  thefe  to^ 
gether,  Gratian's  decree,  Gregory's  decretals,  the  fixth  de- 
cretal, the  Clementine  conftitutions,  and  the  extravagants  of 
John  and  his  fuccefibrs,  form  the  corpus  juris  canoniciy  or  bod  j* 
of  die  Roman  canon  law. 

» 
Besides  thefe  pontifical  colle£Mons,  which  during  the 

times  of  popery  were  received  as  authenric  in  this  ifland,  as 
well  as  in  otlicr  parts  of  chriftendom,  there  is  aMb  a  kind  of 
national  canon  law,  compofed  of  legatine  and  provincial  con- 
ftitutions, and  adapted  only  to  the  exigencies  of  tliis  church 
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«nd  idngdom.  The  legatine  conftitutions  were  ecclefiaftical 
bwsy  ena&ed  in  national  fynods,  held  under  the  cardinals 
Odio  and  Othobon,  legates  from  pope  Gregory  IX  and  pope 
Clement  IV,  in  the  reign  of  king  Henry  III,  about  the  years 
1 220  and  1 268*  The  provincial  conftitutions  are  principally 
the  decrees  of  provincial  fynods,  held  under  divers  arch- 
biihops  of  Canterbury,  from  Stephen  Langton  in  the  reigii 
of  Henry  III  to  Henry  Chichefe  in  the  reign  of  Henry  V ; 
and  adopted  alfo  by  the  province  of  York'  in  theaeign  of 
Henry  VI.  At  the  dawn  of  the  reformation,  in  the  reign  of 
king  Henry  VHI,  it  was  enaded  in  parliament^  that  a  re- 
view ihould  be  had  of  the  canon  law ;  and,  till  fuch  review 
fliOttld  be  made,  all  canons,  conftitutions,  ordinances,  and 
fynodals  provincial,  being  then  already  made,  and  not  repug- 
nant to  the  law  of  the  land  or  the  king's  prerogative,  (hould 
ftill  be  ufed  and  executed.  And,  as  no  fuch  review  has  yet 
been  perfected,  upon  this  ftatute  now  depends  the  authority 
of  the  canon  law  in  England. 

As  for  the  canons  enadled  by  the  clergy  under  James  I,  in 
the  year  1603,  ^^^  tiever  confirmed  in  parliament,  it  has  been 
folemnly  adjudged  upon  the  principles  of  law  and  the.confti- 
tution,  that  where  they  are  not  merely  declaratory  of  the  an- 
tient  canon  law,  but  are  introduftory  of  new  regulations, 
they  do  not  bind  the  laity*;  whatever  regard  the  clergy  may 
think  proper  to  pay  them. 

There  are  four  fpecics  of  courts,  in  which  the  civil  and  ca-* 
non  laws  arc  permittcd(uncler  different  reftri£iions)to  be  ufed. 
I-  The  courts  of  the  archbifhops  and  biihops,  and  their  deriva- 
tive officers,  ufually  called  in  our  law  courts  chriftian,  cmiae 
thriftianitatis^  or  the  ecclefiaftical  courts.  2.  The  military 
courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  the 
two  univerfities.  In  all,  their  reception  in  general,  and  the 
different  degrees  of  that  reception,  are  grounded  entirely  upon 
cuftom  \  corroborated  in  the  latter  inftance  by  a£t  of  parlia- 

s  Buni*s  ecd.  law,  pref.  viii.  and  confirmed  by  i  Elii .  e.  x* 

r  SutatC25  Hco.  VIII,  c.  19 }  revived         *  Stra.  1057. 
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mcnt,  ratifying  thofc  charters  which  confirm  the  cuftomary 
law  of  the  univerfities.  The  more  minute  confideration  of 
thefc  will  fall  properly  under  that  part  of  thcfc  commentaries 
yrhich  treats  of  the  jurifdiftion  of  courts.  It  will  fuffice  at 
prcfent  to  remark  a  few  particulars  relative  to  thiem  all|  which 
may  ierve  to  inculcate  more  ilrongly  the  do£lrine  laid  down 
concerning  them*. 

T*.  And,  firft,  the  courts  of  common  law  have  the  fupcr- 
intcndency  over  thefe  courts;  to  keep  them  within  "their  ju- 
rifdiilions,  to  determine  wherein  they  exceed  them,  to  reftrain 
and  prohibit  fuch  excefs,  and  (in  cafe  of  contumacy)  to  pu- 
niih  the  officer  who  executes,  and  in  fome  cafes  the  judge 
who  enforces,  the  fentence  fo  declared  to  be  illegal. 

2.  The  common  law  has  rcferved  to  itfelf  the  expofition 
of  all  fuch  2LGts  of  parliament,  as  concern  either  the  extent 
of  thefc  courts,  or  the  matters  depending  before  them.  And 
therefore,  if  thefe  courts  either  refufe  to  allow  thefe  a£is  of 
parliament, or  will  expound  them  in  any  other  fenfe  than  what 
the  common  law  puts  upon  them,  the  king's  courts  at  Weft- 
minder  will  grant  prohibitions  to  reftrain  and  control  them, 

3.  An  appeal  lies  from  all  thefe  courts  to  the  king,  in  the 
laft  refortj  which  proves  that  the  jurifdiftion  exercifed  in 
them  is  derived  from  the  crown  of  England,  and  not  from 
any  foreign  potentate,  or  intrinfic  authority  of  their  own. — 
And,  from  thefe  three  ftrong  marks  and  enfigns  of  fuperio- 
rity,  it  appears  beyond  a  doul)t,  that  the  civil  and  canon  laws, 
though  admitted  in  fome  cafes  by  cuftom  in  fome  courts,  are 
only  fubordinate,  and  leges  fub  grav'wri  lege ;  and  that,  thus 
admitted,  reftrained,  altered,  new-modelled,  and  amended, 
they  are  by  no  means  with  us  a  diftinft  independent  fpecies 
of  laws,  but  are  inferior  branches  of  the  cuftomary  or  un- 
written laws  of  England,  properly  called  the  king's  ecclc- 
(laftical,  the  king's  military,  the  king's  maritime,  or  the 
king's  academical,  laws. 
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Let  us  next  proceed  to  the  leges  fcriptae^  the  written  laws 
of  the  kingdom;  which  are  ftatutesj  ads,  or  edi£ls,  made 
by  the  king^s  majefty,  by  and  with  the  advice  and  confent  of 
the  lords  fpiritual  and  temporal  and  commons  in  parliament 
aflcmbled^.  The  oldeft  of  thefe  now  extant,  and  printed  in 
our  ftatute  books,  is  the  famous  magna  charta^  as  confirmed 
in  parliament  9  Hen.  Ill:  though  doubtlefs  there  were  many 
ads  before  that  time^  the  records  of  which  are  now  loft,  and 
the  determinations  of  them  perhaps  at  prefent  currently  re- 
ceired  for  the  maxims  of  the  old  common  law. 

The  manner  of  making  thefe  ftatutes  will  be  better  con* 
Cdered  hereafter,  when  we  examine  the  conftitution  of  par- 
liaments. At  prefent  we  will  only  take  notice  of  the  different 
kinds  of  ftatutes;  and  of  fome  general  rules  with  regard  to 
their  conftrudion^. 

First,  as  to  their  feveral  kinds.  Statutes  are  either  gene^ 
ral  ov  Jpeciaif  piMic  or  private.  A  general  or  public  tlQ:  is*  an 
univerfal  rule,  that  regards  the  whole  community :  and  of 

^  S  Rep.  2o.  tersy  but  inferior  (ed^ions  alfo ;  in  iml* 

c  The  method  of  citing  diefe  ads  of  tation  of  all  which  we  ftill  call  fome  of 

parliament  is  various*    Many  of  our  an-  our  old  ftatutes  by  their  initial'wordsy  as 

tient  ftatutes  are  called  after  the  name  of  the  ftatute  of  quia  emptorei^  and  that  of 

the  place  where   the   parliament  was  circumfpeBe  agatft*     But  the  rooft  ufuai 

beU  that  made  them ;  as  the  ftatutes  of  method  of  citing  them,  efpeciatly  fince 

Meiton  and  Marleberge,  of  Weftmin-  the  time  of  Edward  the  fecond,  is  by 

fier^Glocefter,  and  Winchefter.  Others  naming  the  year  of  the  king*s  reign  in 

«e  denomiiuted  entirely  from  their  fub-  which  the  ftatute  was  made,  together 

jefi;  as  the  ftatutes  of  Wales  and  Ire.  with  the  chapter,  or  particular  aft,  ac- 

lud,  the  articuii  cleriy  and  xhtpraeroga-  cording  to  it^s  numeral  order,  as,  9  Geo. 

uou  regit.     Some  are  diftingniihed  by  II.  c*  4.     For  all  the  adisofone  feftion 

their  initial  wordsy  a  method  of  citing  of  parliament  taken  together  make  pro- 

▼erjantient:  being  ulcd  by  the  Jews  in  perly   but  one  ftatute:   and  therefore 

deaominating  the  books  of  the  penta>  when  two  feftlons  have  been  held  in  one 

Ceuch;  by  the chriftian cburch  indiftin-  year,  we  ufually  mention  ftat.  i.  or  z. 

goifiiing  their  hymns  and  divine  offices ;  Thus  the  bill  of  rights  is  cited,  as  i  W. 

by  theRomanift&in  defcribing  their  papal  &  M.  ft.  2.  c.  2.  Signifying  that  it  is  the 

bulks  \  and  in  /hort  by  the  whole  body  fecond  chapter  or  ad,  of  the  fecond  fta- 

of  satient  ciTiUans  and  canonifts,  among  tute,  or  the  laws  made  in  the  fecond  lef- 

vhom  this  method  of  ciution  generally  fion  of  parliament,  in  the  firft  year  of 

fteyailplj  pot  only  with  regard  to  chap,  king  'William  and  queen  Mary. 

F  3  this 
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this  the  courts  of  law  ^re  bound  to  take  nodce  judicially  and 
fx  cfficio:'  without  the  ftatute  being  particularly  pleaded^  or 
formally  fet  forth  by  die  party  who  claims  an  advantage  under 
it.  Special  or  private  a£i;s  are  rather  exceptions  than  rules^ 
being  thofe  which  only  operate  upon  particular  perfons,  and 
private  concerns:  fuch  as  the  Romans  entitlcdfifuituS'Hleireta9 
in  contradiftin£iion  to  Xhifetuxtus  eonfulta^  which  regarded 
the  whole  community '^z  and  of  thefe  (which  are  not  pro- 
mulgated with  the  fame  notoriety  a^  the  former)  the  judges 
are  not  bound  to  take  notice,  unlefs  they  be  formally  fhewn 
and  pleaded^  Thus,  to  fliew  the  diftinAion,  the  ftatute  13 
£liz.  c.  10.  to  prevent  fpiritual  perfons  from  making  leafes 
for  longer  terms  dian  twenty-one  years,  or  three  lives,  is  a 
public  a£l  \  it  being  a  rule  prefcribed  to  the  whole  body  of 
Spiritual  perfons  in  the  nation':  but  an  a£l  to  enable  the 
l|>ifhop  of  Chefter  to  make  a  leafe  to  A.  B.  for  fixty  years^  is 
9n  exception  to  thb  rule }  it  concerns  only  the  parties  and 
the  bifliop's  fucceflbrs|  and  is  ^erefore  a  private  a£t. 

Statutes  alfo  are  either  declaratory  of  the  common  la^j 
or  rem^didl  of  fome  defe£ts  therein^  Declaratory,  where  the 
old  cuftom  of  the  kingdom  is  almoft  fallen  into  difufe,  or 
become  difputablc}  in  which  cafe  the  parliament  has  thought 
proper,  in  perpetuum  r^i  teftimonium^  and  for  avoiding  all 
doubts  and  difficulties,  to  declare  what  the  common  law  is 
and  ever  hath  been.  Thus  the  ftatute  of  treafons,  25  £dw. 
|II.  cap.  2.  doth  not  make  any  new  fpecies  of  treafons ;  but 
only,  for  the  benefit  of  the  fubje£l,  declares  and  enumerates 
thofe  feveral  kinds  of  ofFence,  which  before  were  treafbn  atf 
the  common  law.  Remedial  ftatutes  are  thofe  which  arc 
made  to  fupply  fuch  defeats,  and  abridge  fuch  fuperiiuities^ 
in  the  common  law,  as  arife  either  from  the  general  imper- 
fcftion  of  all  human  laws,  from  cliange  of  time  and  circum- 
Ranees,  from  the  miftakes  and  unadvifed  determinations  of 
unlearned  (or  even  learned)  judges^  or  from  any  other  caufe 
whatfoever.  And  this  being  done,  either  by  enlarging  the  com- 
mon law  where  it  was  too  narrow  and  circumfcribcd,  or  by 

*  Graving  Orig.  i .  ^,  2^ 
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rdbaining  it  where  it  w^  too  lax  and  luxuriant,  bath  occa'- 
fioned  another  fubordinate  divifion  of  remedial  a^s  of  parliat 
ment  into  enlarging  and  rejlraining  ftatutes.  To  inftance  again 
in  the  cafe  of  treafon.  Clipping  the  current  coin  of  the  king* 
dom  was  an  ofience  not  fufficientiy  guarded  againft  by  the 
comn^on  law :  therefore  it  was  thought  expedient  by  ftatute 
5  Eiiz.  c  II.  to  make  it  high  treafon,  which  it  was  not  at 
the  common  law :  fo  that  this  was. an  tnlargtng  ftatute.  At 
common  law  alfo  fpiritual  corporations  might  leafe  out  their 
eftates  for  any  term  of  years,  till  prevented  by  the  ftatute  1 3  Eliz. 
before-mentioned :  this  was  therefore  a  rejlraining  ftatute. 

SfiCONDLT,  the  rules  to  be  obferved  with  regard  to  th^ 
conftrtt£tion  of  ftatutes  are  principally  thefe  which  follow. 

1.  There  are  three  points  to  be  confidered  in  the  con- 
fini£lion  of  all  remedial  ftatutes ;  the  old  law,  the  mifchief, 
and  the  remedy :  that  is^  how  the  common  law  ftood  at  the 
making  of  the  a£k ;  what  the  mifchief  was,  for  which  the 
common  law  did  not  provide  ;  and  what  remedy  the  parlia-* 
ment  hath  provided  to  cure  this  mifchief.  And  it  is  the  bufi- 
nefs  of  the  judges  fo  to  conftrue  the  a£^,  as  to  fupprefs  the 
mifchief  and  advance  the  remedy^.  Let  us  inftance  again  in 
the  fame  reftraining  ftatnte  of  13  Eiiz.  c.  10.  By  the  com- 
mon law,  ecclefiaftical  corporations  might  let  as  long  leafes 
iis  they  thought  proper:  the  mifchief  was,  that  they  let  long 
and  unreafonable  leafes,  to  the  impove.rifhment  of  their  fuc- 
^eflbrs :  the  remedy  applied  by  the  ftatute  was  by  making 
void  all  leafes  by  ecclefiaftical  bodies  for  longer  terms  than 
three  lives  or  twenty^-one  years.  Now  in  the  conftru^ion  of 
this  ftatute  it  is  held,  that  leafes,  though  for  a  longer  term, 
if  made  by  a  biftiop,  are  not  void  during  the  biftiop's  con* 
tinuance  in  his  fee;  or,  if  made  by  a  dean. and  chapter, 
ihey  are  not  void  during  the  continuance  of  the  dean :  for  the 
a£k  was  made  for  the  benefit  and  prote£tion  of  the  fucceflbr^ 
The  mifchief  is  therefore  fui&ciently  fupprefTed  by  vacating 
them  after  the  determination  of  the  intereft  of  the  grantors; 

«  5  Rep.  7.   Cq.  Litu  XX.  4fl.        ^  Co.  Litt.4^.  3  Kep.  6o.  10  Rep.  5S. 
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but  the.leafes,  during  their  continuance^  being  not  within  the 
mifchief,  are  not  within  the  remedy. 
• 

2.  A  STATUTE,  which  trcats  of  things  or  perfons  of  an 
inferior  rank,  cannot  by  any  general  iverds  be  extended  to 
thofe  of  a  fuperior.  So  a  ftatute,  treating  of  <<  deans,  pre- 
**  bendaries,  parfons,  vicars,  and  others  having  fpivitual  pro^ 
''  motion,'*  is  held  not  to  extend  to  biihops,  though  they 
have  fpiritual  promotion ;  deans  being  the  higheft  perfons 
named^  and  biihops  being  of  a  (till  higher  order^. 

3.  Penal  ftatutes  muft  be  conftrued  ftri£Hy.  Thus  the 
ftatute  I  Edw.  VI.  c.  1 2.  having  enafted  that  thofe  who  arc 
convitled  of  ftealing  horfes  fhould  not  have  the  benefit  of 
clergy,  the  judges  conceived  that  this  did  not  extend  to  him 
that  fhould  fteal  but  one  hor/e,  and  therefore  procured  a  new 
aft  for  that  purpofe  in  the  following  year**.  And,  to  come 
nearer  our  own  times,  by  the  ftatute  14  Geo.  II.  c.  6.  fteal- 
ing  flieep,  or  other  cattle,  was  made  felony  witliout  benefit  of 
clergy.  But  thefe  general  words,  ^*  or  other  cattle,"  being 
looked  upon  as  much  too  loofe  to  create  a  capital  offence, 
the  aft  was  held  to  extend  to  nothing  but  mere  fheep.  And 
therefore,  in  the  next  feffions,  it  was  found  necefTary  to 
make  another  ftatute,  15  Geo.  II.  c.  34.  extending  the  for-i 
mer  to  bulls,  cows,  oxen^  fteers,  bullocks,  heifers,  calveS| 
and  lambs  by  name. 

4.  Statutes  againft  frauds  arc  to  be  liberally  and  bene-< 
ficially  expounded.  This  may  feem  a  contradiftion  to  the  laft 
rule;  moft  ftatutes  againft  frauds  being  in  their  confequences 
penal.  But  this  diflPerence  is  here  to  be  taken:  where  the 
ftatute  afts  upon  the  offender,  and  inflifts  a  penalty,  as  the 
pillory  or  a  fine,  it  is  tlien  to  be  taken  ftriftly :  but  when 
the  ftatute  afts  upon  the  offence,  by  fetting  afide  the  fraudu- 
lent tranfaftion,  here  it  is  to  be  conftrued  liberally.  Upon 
this  footing  the  ftatute  of  13  Eliz.  c.  5.  which  avoids  all  gifts 
of  goods  £5V.  made  to  defraud  creditors  and  others^   was 

t  2  Rep.  46.  h  2  &  3  Edw.  VI.  c.  33*  Bac.  £lem.  c.  Y2. 
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held  to  extend  by  the  general  words  to  a  gift  made  to  defraud 
the  queen  of  a  forfeiture  K 

5.  One  part  of  a  ftatute  muft  be  fo  conftrued  by  another, 
that  the  whole  may  (if  poflible)  (land :  ut  res  magis  valeat, 
quam  pereat.  As  if  land  be  veiled  in  the  king  and  his  heirs 
by  att  of  parliament,  faving  the  right  of  A ;  and  A  has  at 
that  time  a  leafe  of  it  for  three  years :  here  A  (hall  hold  it 
for  his  term  of  three  years,  and  afterwards  it  (hall  go  to  the 
king.  For  this  interpretation  f umifhes  matter  for  every  claufe 
of  the  ftatute  to  work  and  operate  upon.     But 

6.  A  SAVING,  totally  repugnant  to  the  body  of  the  ad, 
is  void.  If  therefore  an  a£t  of  parliament  vefts  land  in  the 
king  and  his  heirs,  faving  the  right  of  all  perfons  whatfoever  ; 
or  vefts  the  land  of  A  in  the  king,  faving  the  right  of  A :  In 
either  of  thefe  cafes  the  faving  is  totally  repugnant  to  the 
body  of  the  ftatute,  and  (if  good)  would  render  the  ftatute 
of  no  effe£t  or  operation ;  and  therefore  the  faving  is  void, 
and  the  land  vefts  abfolutely  in  the  king  ^ 

7.  Where  the  common  law  and  a  ftatute  differ,  the 
common  law  gives  place  to  the  ftatute ;  and  an  old  ftatute 
gives  place  to  a  new  one.  And  this  upon  a  general  prin- 
ciple of  univerfal  law,  that  ^^  leges  poflerlores  priores  contra^ 
•*  rias  ahrogant ;"  confonant  to  which  it  was  laid  down  by  a 
law  of  the  twelve  tables  at  Rome,  that  **  quod populus  poftre-^ 
**  mum  jtijjity  id  jus  ratum  efto.^*  But  this  is  to  be  under- 
ftood,  only  when  the  latter  ftatute  is  couched  in  negative 
terms,  or  where  it's  matter  is  fo  clearly  repugnant,  that  it 
ncccffarily  implies  a  negative.  As  if  a  former  aft  fays,  that 
a  juror  upon  fuch  a  trial  ftiall  have  twenty  pounds  a  year ; 
and  a  new  ftatute  aften^'ards  enafts,  that  he  fliall  have  twenty 
marks :  here  the  latter  ftatute,  though  it  does  not  exprefs,  yet 
neceflarily  implies  a  negative, and  virtually  repeals  the  former. 
For  if  twenty  marks  be  made  qualification  fufficient,  the 
former  ftatute  which  requires  twenty  pounds  is  at  an  end  *•  > 

*  3  Rep.  S^.  1  Jenk«  Cent,  a.  73* 
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But  if  both  acts  be  merely  affirmative,  and  the  fubftancc 
fuch  tliat  both  may  ftand  together,  here  the  latter  docf 
not  repeal  the  former,  but  they  fliall  both  have  a  con- 
current efficacy.  If  by  a  former  law  an  offence  be  indi£l- 
able  at  the  quarter-feffions,  and  a  latter  law  makes  the  fame 
offence  indi&able  at  the  affiles;  here  the  jurifdi£lion  of 
the  feffions  is  not  taken  away,  but  both  have  a  concurrent 
Jurifdidion,  and  the  offender  may  be  profecuted  at  either : 
unlefs  flie  new  ftatute  fubjoins  exprefs  negative  words, 
as,  that  the  offence  ihall  be  indictable  at  the  affifes,  and  not 
ejfnvhere  °, 

.  8.  If  a  ftatute,  that  repeals  another,  is  itfelf  repealed  af- 
terwards, the  firft  ftatute  is  hereby  revived,  without  any 
formal  words  for  that  purpofe.  So  when  the  ftatutes  of  26 
and  35  Hen.  VIII,  declaring  the  king  to  be  the  fupreme  head  • 
of  the  churdi,  were  repealed  by  a  ftatute  x  and  2  Philip  and 
Mary,  and  this  latter  ftatute  was  afterwards  repealed  by  an 
aft  of  I  Eliz.  there  needed  not  any  exprefs  words  of  revival 
in  queen  Elizabeth's  ftatute,  but  thefe  afts  of  king  Henry 
were  impliedly  and  virtually  revived  ". 

9.  Acts  of  parliament  derogatory  from  the  power  of  fub- 
fequent  parliaments  bind  not.  So  the  ftatute  1 1  Hen.  VIL 
c.  J .  which  direfts,  that  no  perfon  for  affifting  a  king  de 
fafto  (hall  be  attainted  of  treafon  by  a£l  of  parliament  or 
otherwife,  is  held  to  be  good  only  as  to  common  profecu- 
tions  for  high  treafon  j  but  will  not  reftrain  or  clog  any  par- 
liamentary attainder®.  Becaufe  the  legiflature,  being  in  truth 
the  fovereign  power,  is  always  of  equal,  always  of  abfolute 
authority :  it  acknowledges  no  fuperior  upon  earth,  which 
the  prior  legiflature  muft  have  been,  if  it's  ordinances  could 
}>ind  a  fubfequent  parliament.  And  upon  the  fame  principle 
Cicero,  in  his  letters  to  Atticus,  treats  with  a  proper  con- 
tempt thefe  reftralning  claufes,  which  endeavour  to  tie  up  the 
hands  of  fucceeding  legiilatures.     **  When  you  repeal  the 

• 
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•♦  law  itfelf,  fays  he,  you  at  the  fame  time  repeal  the  prohi- 
♦«  bitory  claufe>  which  guards  againft  fuch  repeal  p.'* 

lo,  Lastly,  afts  of  parliament  that  are  irapoffible  to  be 
performed  are  of  no  validity :  and  if  there  arife  out  of  them 
collaterally  any  abfurdconfequences,manifeftly  contradiflory 
to  common  reafon,  they  are,  with  regard  to  thofe  collateral 
confequences,  void,     I  lay  down  the  rule  with  thefe  reftric- 
tions;  though  I  know  it  is  generally  laid  down  mo^largely, 
iha^f  zSt$  of  parliament  contrary  to  reafon  are  void.     But  if 
the  parliament  will  pofitively  ena£t  a  thing  to  be  done  which  . 
is  unreafonable,  I  know  of  no  power  in  the  ordinary  forms 
of  the  conftitution,  that  is  vefted  with  authority  to  control  it : 
and  the  examples  ufually  alleged  in  fupportof  this  fenfe  of 
fbc  rule  do  none  of  them  prove,  that,  where  the  main  objeft 
of  a  itatute  is  unreafonable,  the  judges  are  at  liberty  to  reje£fc 
it  i.  for  that  were  to  fet  the  judicial  power  above  that  of  the 
}egiflatu|re,  which  would  be  fubvcrfive  of  all  government. 
But  where  fome  collateral  matter  arifes  out  of  the  general 
words,  and  happens  to  be  unreafonable;  there  the  judges  are 
in  decency  to  conclude  that  this  confequence  was  not  fore- 
fcen  by  the  parliament,  and  therefore  they  are  at  liberty  to 
expound  the  ftatute  by  equity,  and  only  gtioa^i  hoc  difregard 
it.     Thus  if  an  afl:  of  parliament  gives  a  man  power  to  try 
all  caufes,  that  arife  within  his  manor  of  Dale  \  yet,  if  ^ 
caufe  (hould  arife  in  which  he  himfelf  is  party,  the  ad);  is 
cgnftrued  not  to  extend  to  that,  becaufe  it  is  unreafonable 
that  any  man  ihould  determine  his  own  quarrel  \     But,  if 
we  could  conceive  it  poffible  for  the  parliament  to  enad, 
fhat  he  fhould  try  as  well  his  own  caufes  as  thofe  of  other 
perfons,  there  is  no  court  that  has  power  to  defeat  the  intent 
of  the  legiflature,  when  couched  in  fuch  evident  and  exprefs 
words,  as  leave  no  doubt  whether  it  was  the  intent  of  the 
]egiflature  or  no. 

These  are  the  feveral  grounds  of  the  laws  of  England : 
over  and  above  which,  equity  is  alfo  frequently  called  in  to 

P  Cum  U»  ahrogatuff  Uhd  iffum  akroga^         9  8  Rep*  zx8. 
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aflifty  to  moderate,  and  to  explain  them.  What  equity  is, 
and  how  impoflible  in  it's  very  eflencc  to  be  reduced  to  dated 
rules,  hath  been  (hewn  in  the  preceding  fe£tion.  I  (hall 
therefore  only  add,  that  (befides  the  liberality  of  fentiment 
with  which  our  common  law  judges  interpret  afts  of  parlia- 
ment, and  fuch  rules  of  the  unwritten  law  as  are  not  of  a  po- 
fitivc  kind)  there  are  alfo  peculiar  courts  of  equity  eftablifhed 
for  the  benefit  of  the  fubje£l;  to  dete£l  latent  frauds  and  con- 
cealmeifts,  which  the  procefs  of  the  courts  of  law  is  not 
adapted  to  reach ;  to  enforce  the  execution  of  fuch  matters  of 
truft  and  confidence,  as  are  binding  in  confcience,  though 
not  cognizable  in  a  court  of  law ;  to  deliver  from  fuch  dan- 
gers as  are  owing'  to  misfortune  or  overfight ;  and  to  give  a 
more  fpecific  relief,  and  more  adapted  to  the  circumftances  <^ 
the  cafe,  than  can  always  be  obtained  by  the  generality  of  the 
rules  of  the  pofitive  or  common  law.  This  is  the  bufinefs  of 
our  courts  of  equity,  which  however  are  only  converfant  in 
matters  of  property.  For  the  freedom  of  our  conftitution  will 
not  permit,  that  in  criminal  cafes  a  power  fhould  be  lodged 
in  any  judge,  to  conftrue  the  law  otherwife  than  according 
to  the  letter.  This  caution,  while  it  admirably  protcdls  the 
public  liberty,  can  never  bear  hard  upon  individuals.  A  man 
cannot  fuffer  mare  punifhment  than  the  law  afligns,  but  he 
may  fuffer  lefs.  The  laws  cannot  be  drained  by  partiality  to 
infli£l  a  penalty  beyond  what  the  letter  will  warrant ;  but, 
in  cafes  where  the  letter  induces  any  apparent  hardfliip,  the 
crown  has  the  power  to  pardon. 
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SECTION      THE      FOURTH. 
OF    THE    COUNTRIES     SUBJECT     TO 

THE    LAWS    OF    ENGLAND, 


THE  kingdom  of  England,  over  which  our  municipal 
laws  have  jurifdidion,  includes  not,  by  the  conamon 
law,  cither  Wales,  Scotland,  or  Ir^eland,  or  any  other  part 
of  the  king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  laws  and  local  cuftoms  of  this  territory 
do  now  obtain,  in  part  or  in  all,  with  more  or  lefs  reilric- 
tions,  in  thefe  and  many  other  adjacent  countries ',  of  which 
it  will  be  proper  firft  to  take  a  review,  before  we  confider 
the  kingdom  of  England  itfelf,  the'  original  and  proper  fub* 
jeik  of  thefe  laws. 

Wales  had  continued  independent  of  England,  uncon- 
quered  and  uncultivated,  in  the  primitive  paftoral  (late  which 
Cacfar  and  Tacitus  afcribe  to  Britain  in  general,  for  many 
centuries ;  even  from  the  time  of  the  hoftile  invafions  of  the 
Saxons,  when  the  antient  and  chriftian  inhabitants  of  the 
ifland  retired  to  tliofe  natural  intrenchments,  for  protec- 
tion from  their  pagan  vifitants.  But  when  thefe  invaders 
themfelves  were  converted  to  ehriftianity,  and  fettled  into 
regular  and  potent  governments,  this  retreat  of  the  antient 
Britons  grew  every  day  narrower  j  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  faftnefs  to  another, 
and  by  repeated  loiles  abridged  of  their  wild  independence. 
Very  early  in  our  hiftory  we  find  their  princes  doing  homage 
to  the  crown  of  England;  till  at  length  in  the  reign  of  Ed- 
ward the  firft,  who  may  juftly  be  ftiled  the  conqueror  of 
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Wales,  the  line  of  their  antient  princes  was  aboliflied,  and 
the  king  of  £nglgnd's  eldeft  fon  became,  as  a  matter  of  courfe^ 
their  titular  prince ;  the  territory  of  Wales  being  then  en- 
tirely re*annexed  (by  a  kind  of  feodal  refumption)  to  the 
dommion  of  the  crown  of  England' ;  or,  as  the  ftatute  of 
Rhudhlan"*  exprefles  it,  ^^  terra  Walliae  cum  incolis fuis^  prius 
**  ^^E}  j^^^  feodali  fubjeBa^  (of  which  homage  was  the  fign) 
^^  Jam  in  proprieiatis  dominium  totaliter  et  cum  integritate  con^ 
*•  verfa  ejiy  et  coronae  regni  Angliae  tanquampars  corporis  ejuj^ 
««  dem  annexa  et  unitaJ*     By  the  ftatute  alfo  of  Walcs^  very 
material  alterations  were  made  in  divers  parts  of  their  laws, 
fo  as  to  reduce  them  nearer  to  the  Englifh  ftandard,  efpecial-^ 
!y  in  the  forms  of  their  judicial  proceedings :  but  they  ftiH 
inetained  very  much  of  their  original  golity;  particularly  their 
rule  of  inheritance,  viz,  that  their  lands  were  divided  equally 
smong  all  the  iiTue  male,  and  did  not  defcend  to  the  eldeft 
Ion  alone.    By  other  fubfequent  ftatutes  their  provincial  im- 
munities were  ftill  farther  abridged :  but  the  finifhing  ftroke 
to  their  independency  was  given  by  the  ftatute  27  Hen.  VIII* 
c.  26.  which  at  the  fame  time  gave  the  utmoft  advancement 
to  their  civil  profperity^  by  admitting  them  to  a  thorough 
communication  of  laws  with  the  fubjefts  of  England*    Thus 
were  this  brave  people  gradually  conquered  into  the  enjoy- 
ment of  true  liberty }  being  infenfibly  put  uppn  the  fame 
footing,  and  made  fellow-citizens  with  their  conquerors.  A 
generous  method  of  triumph,  which  the  republic  of  Rome 
praftifed  with  great  fuccefs  •,  till  flie  reduced  all  Italy  to  her 
obedience,  by  admitting  the  vanqtiiihed  ftates  to  partake  of 
the  Roman  privileges. 

It  is  enafted  by  this  ftatute  27  Hen.  VIII,  i.  That  the 
dominion  of  Wales  (Iiall  be  for  ever  united  to  the  kingdom 
of  England.  2.  That  all  Welftimcn  born  ihall  have  the  fame 
liberties  as  other  the  king^s  fubjeils.  3.  That  lands  in  Wales 
fhall  be  inheritable  according  to  the  Engliih  tenures  and  rulea 
of  defcent.  4.  That  the  laws  of  England,  and  no  other,  ihaU 
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be  ufed  iR  Wales :  befides  many  other  regulations  of  the  po- 
lice of  this  principality.  And  the  ftatute  34  &  35  Hen.  Vllt^ 
c  26.  confirms  the  fame,  adds  farther  regulations,  divides  it 
into  twelve  ihiresi  and,  in  fliort,  reduces  it  into  the  fame 
order  in  which  it  ftands  at  this  day ;  differing  from  the  king- 
dom of  England  in  oply  a  few  particulars,  and  thofe  too  of 
the  nature  of  privileges,  (fuch  as  having  courts  within  itfelf, 
independent  of  the  procefs  of  Weftminfter-hall,)  and  fome 
other  immaterial  peculiarities,  hardly  more  than  are  to  be 
fioimd  in  many  counties  of  England  itfelf. 

The  kingdom  of  Scotland,  notwithftanding  the  union  of 
the  crowns  on  the  acceflion  of  their  king  James  VI  to  that 
of  England,  continued  an  entirely  feparate  and  diftinfl  king- 
dom for  above  a  century  more,  though  an  union  had  been 
long  projected ;  which  was  judged  to  be  the  more  eafy  to  be 
done,  as  both  kingdoms  were  antiently  under  the  fame  go-« 
vemment,  and  ftill  retained  a  very  great  refemblance,  though 
far  from  an  identity,  in  their  laws.  By  an  a£l  of  parliament 
I  Jac.  I.  c.  I. 'it  is  declared,  that  thefe  two  mighty,  famous, 
and  antient  kingdoms  were  formerly  one.  And  fir  Edward 
Cokcobferves'*,  how  marvellous  a  conformity  there  was,  not 
only  in  the  religion  and  language  of  the  two  nations,  but  alfo 
in  dieir  antient  laws,  the  defccnt  of  the  crown,  their  parlia- 
ments, their  titles  of  nobility,  their  officers  of  ftate  and  of 
jullice,  their  writs,  their  cuftoms,  and  even  the  language  of 
their  laws.  Upon  which  account  he  fuppofes  the  common 
law  of  each  to  have  been  originally  the  fame ;  efpecially  as 
their  mod  antient  and  authentic  book,  called  regiam  majejia'' 
tem^  and  containing  the  rules  of  ihelr  antient  common  law, 
is  extremely  fimilar  to  that  of  Glanvil,  which  contains  the 
principles  of  oursy  as  it  ftood  in  the  reign  of  Henry  II.  And 
the  many  diverfitics,  fubfifting  between  the  two  laws  at  prc- 
fcnt,  may  be  well  enough  accounted  for,  from  a  diverfity  of 
pra£lice  in  two  large  and  uncommunicating  jurifdi^^ions, 
and  from  the  afts  of  two  diftinft  and  independent  parlia- 
ments, which  have  in  many  points  altered  and  abrogated  the 

old  common  law  of  both  kingdoms. 
« 
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.  However,  fir  Edward  Coke,  and  the  politicians  of  that 
time,  conceived  great  difEculties  in  carrying  on  the  proje£led 
union :  but  thtfe  were  at  length  overcome^  and  the  great 
work  was  happily  effcfted  in  1707,  6  Anne  \  when  twenty- 
five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations ;  the  purport  of  the  molt  confiderable  being  as 
follows : 

1.  That  on  the  firft  of  May  1707,  and  for  ever  after» 
the  kingdoms  of  England  and  Scotland  (hall  be  united  into 
one  kingdom,  by  the  name  of  Great  Britain. 

2.  The  fucceflion  to  the  monarchy  of  Great  Britain  (hall 
be  the  fame  as  was  before  fettled  with  regard  to  that  of 
England* 

3.  The  Ignited  kingdom  fhall  be  reprefented  by  one  par« 
liameut.  • 

4*  There  (hall  be  a  communication  of  all  rights  and  pri- 
vileges between  the  fubjedls  of  both  kingdoms,  except  where 
it  is  othcrwifc  agreed. 

9.  When  England  raifes  2,000,000/.  by  a  land  tax, 
Scotland  fhall  raife  48,000  /. 

16,  17.  The  ftandards  of  the  coin,  of  weights,  and  of 
meafures,  fliall  be  reduced  to  thofe  of  England,  throughout 
the  united  kingdoms. 

18.  The  laws  relating  to  trade,  cuftoms,  and  the  excife» 
fhall  be  the  fame  in  Scotland  as  in  England.  But  all  the 
other  laws  of  Scotland  ihall  remain  in  force}  though  alterable 
by  the  parliament  of  Great  Britain.  Yet  with  this  caution  : 
that  laws  relating  to  public  policy  are  alterable  at  the  difcre- 
tion  of  the  parliament}  laws  relating  to  private  right  are  not 
to  be  altered  but  for  the  evident  utility  of  the  people  of  Scot« 
land. 

22.  Sixteen 


> 

^2,*  Sixteen  peers  arc  to  be  chofen  to  reprcfent  the  peer- 
age of  Scotland  in  parliament,  and  forty-five  members  to  fit 
in  the  houfe  of  commons. 

• 
73.  The  fiicteen  peers  of  Scotland  (hall  have  all  privileges 

€i  parliament :  and  all  peers  of  Scotland  fhall  he  peers  of 

Great  Britain,  and  rank  next  after  thofe  of  the  fame  degree 

at  the  time  of  the  union,  and  fhall  have  all  privileges  of 

peers,  except  fitting  in  the  houfe  of  lords  and  voting  on  the 

trial  of  a  peer. 

These  are  the  principal  of  the  twenty-five  articles  of 
umon,  which  are  ratified  and  confirmed  by  ftatute  5  Ann. 
c.  8.  in  which  ftatute  there  are  alfo  two  a£ts  of  parliament , 
recited;  the  one  of  Scotland,  whereby  the  church  of  Scotland 
and  alfo  the  four  univerfities  of  that  kingdom,  are  .eftabliihed 
for  ever,  and  all  fucceeding  fovereigns  are  to  take  an  oath  in- 
violably to  maintain  the  fame;  the  other  of  England,  5  Ann. 
c.  6.  whereby  the  afts  of  uniformity  of  13  Eliz.  and  13 
Car.  11.  (except  as  the  fame  had  been  altered  by  parliament 
at  that  time)  and  all  other  ads  then  in  force  for  the  prefer- 
ration  of  the  church  of  England,  are  declared  perpetual;  and 
it  is  ftipulated,  that  every  fubfequent  king  and  queen  fhall 
take  an  oath  inviolably  to  maintain  the  fame  within  England^ 
Ireland,  Wales,  and  the  town  of  Berwick  upon  Tweed.  And 
It  is  ena£ied,  that  thefe  two  ads  "  fliall  for  ever  be  obferved 
*' as  fundamental  and  eflential  conditions  of  tlie  union." 

Upon  thefe  articles  and  aft  of  union,  it  is  to  be  obferved, 
I.  That  the  two  kingdoms  are  now  fo  infeparably  united,  that 
nothing  can  ever  difunite  them  again;  except  the  mutual  con- 
fent  of  both,  or  the  fuccefsful  refiftance  of  either,  upon  ap- 
prehending an  infringement  of  thofe  points  which,  when  they 
were  feparate  and  independent  nations,  it  was  mutually  fti- 
pulated (hould  be  "fundamental  and  *  eflential  conditions  of 
*'  the  union *"."  a.  That  whatever  elfe  may  be  deemed  *^  fun- 

*  It  may  juftly  be  doubted,  whether  upon  the  moft  prsfling  neceffity)  would 
tren  fuch  an  xnfxingemeat  (Though  a  of  itfelf  diflolve  the  union :  for  the  bare 
isaoifcft  breach  of  gocd  faith>  unlcli  d^ne     i  Jca  •of  a^  ftatc^  without  a  power  fome- 

Voi.  I.  G         *  where 
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<<  damental  and  eilential  conditions/'  the  prefervation  of  the 
two  churches,  of  England  and  Scotland,  in  the  fame  ftate  that 
they  were  in  at  the  time  of  the  union,  and  the  maintenance 
of  die  a£ls  of  unifoi^mity  which  eltablifh  our  common  prayer, 
are  exprefsly  declared  fo  to  be.  3.  That  therefore  any  altera- 
tion in  the  conftitution  of  either  of  thofe  churches,  or  in  the 
liturgy  of  the  church  of  England,  (unlefs  with  the  confent  of 
therefpedive  churches,  coUedivelyor  reprefentatively  given,) 
-would  be  an  infringement  of  thefe  << fundamental  and  eilential 
*<  conditions,"  and  greatly  endanger  the  union.  4.  That  the 
municipal  laws  of  Scotland  are  ordained  to  be  ftill  obferved 
in  that  part  of  the  ifland,  unlefs  altered  by  parliament ;  and, 
as  the  parliament  has  not  yet' thought  proper,  except  in  a 
few  inftances,  to  alter  them,  they  ftill  (with  regard  to  the 
particulars  unaltered)  continue  in  full  force.  Wherefore 
the  municipal  or  common  laws  of  England  are,  generally 
fpeaking,  of  no  force  or  validity  in  Scotland  j  and  of  confe* 
quence,  in  the  enfuing  commentaries,  we  (hall  have  very  little 
occafion  to  mention,  anyfarther  than  fometimes  by  way  of  illuC- 
tration,the  municipallaws  of  that  part  of  the  united  kingdoms. 

where  vefted  to  :dter  every  part  of  it''s  or  to  eftabtifli  epifcopacy  in  Scotland, 

laws,  iitfae  height  of  political  abfurdity.  would  doubtlefs  in  point  of  authority  be 

The  truth  feems  to'bc,  that  in  fuch  an  fufficlently  valid  and  binding ;  and,,  not- 

incorporate  union  (which  is  well  dlftin-  withftanding   fuch   an  aA,    the  union 

guiihcd  by  a  very  learned  prelate  from  a  would  continue  unbroken.     Nay,  each 

Joederate  alliajjct,   where  fuch  an  in-  of  thefe  meafuret  might  be  fafely  and 

fringement  vrould  certainly  tcfcind  the  honourably  purfued,    if  refpedllvely  a<- 

compadt]  the  two  contracting  ftates  are  greeable  to  the  fcntiments  of  the  Engliih 

totally  annihilated,  without  any  power  church,  or  the  kirk  in  Scotland.     But 

'  of  a  revival ;  and  a  third  arifcs  from  their  it  /hould  feem  neither  prudent,  nor  per- 

conjundion,  in  which  all  the  rights  of  haps  conf  flent  with  good  faith,  to  vca* 

fovereignty,  and  particularly  that  of  le-  ture  upon  either  of  thofe  fteps,  by  a  fpon- 

giflation,  muil  of  necelTity  rcfidc.     (See  taneous  exertion  of  the  inherent  poweiv 

Warburton's  alliance.  195.)     But  the  of  parliament,  or  at  the  initance  of  mere 

wanton  or  imprudent  exertion  of  this  individuals^-So  facred  indeed  are  die^ 

right  would  probably  raife  a  very  alarm-  laws   abovemefftioned    (for    prote^ing 

ing  ferment  in  the  m'nds  of  individuals ;  each  church  and  the  Englifli  liturgy) 

and  therefore  it  is  hinted  above  that  fuch  eilecmed,  that  in  the  regency  aAs  both 

an  attempt  might  or^ai^<rr  (though  by  of  1751   and  1765  the  regents  arc  ex- 

Ao  meai)s  deftroy)  the  union.  prefsly  difabled  from  aflenting  to  the  re* 

To  illuftrate  this  matter  a  little  far^  peal  or  alteration  of  either  thefe^  or  the 

tHer  :  an  a£t  of  parliament  to  repeal  or  z€L  of  fettlcment* 

^:\es  die  a^  of  uniformity  in  £pgl<ind^ 

The 
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The  town  of  Berwick  upoil  Tweed  was  originally  part  of 
the  kingdom  of  Scotland)  ahdj  as  fuch,  was  for  a  time  reduced 
by  king  Edward  I.  into  the  pofleilion  of  the  crown  of  £ng-« 
land :  and,  during  fuch  it's  fubje£lion,  it  received  from  that 
prince  a  charter,  which  (after  it's  fttbfequent  cefEon  by  Ed-* 
ward  Balliol,  to  be  for  ever  united  to  the  cr6wn  and  realm 
of  England)  was  confirmed  by  king  Edward  III,  with  fome 
additions)  particularly  that  it  fliould  be  governed  by  the 
laws  and  ufages  which  it  enjoyed  during  the  time  of  king 
Alexander,  that  is,  before  it's  redu£Hon  by  Edward  I.     It's 
conflitution  was  new«modelled,   and  put  upon  an  Englifh 
footing  by  a  charter  of  king  J^mes  I :  and  all  it's  liberties^ 
franchifes,  and  cuftoms,  were  confirmed  in  parliament  by 
the  ftatutes  22  Edw.  IV.  c.  8.  and  2  Jac.  I.  c.  28.     Though 
therefore  it  hath  fome  local  peculiarities,  derived  from  the 
antient  laws  of  Scotland^,  yet  it  is  clearly  part  of  the  realm 
of  Enghnd,  being  reprefentcd  by  burgcfles  in  the  houfe  of 
commons,  and  bound  by  all  a£ts  of  the  Britifh  parliamenf, 
whether  fpecially  named  or  otherwife.     And  therefore  it  was 
(perhaps  fuperfluoufly)  declared  by  ftatute  20  Geo.  IL  c*  42. 
that,  where  England  only  is  mentioned  in  any  a£t  of  parlia^ 
ment,  the  fame  notwithftanding  hath  and  ihall  be  deemed  to 
comprehend  the  dominion  of  Wales  and  town  of  Berwick 
upon  Tweed.      And  though  certain  of  the  king's  writs  ot 
procefles  of  the  courts  of  Weftminftet  do  not  ufually  run  into 
Berwick,  any  more  than  the  ptirlcipallty  of  Wales,  yet  it 
hath  been  folemnly  adjudged «  that  all  pterogative  writs  (as 
thofe  of  mandatnuSj  prohibition,  habeas  corpus^  cettiorari^  bfcj 
may  iffue  to  Berwick  as  well  as  to  every  other  of  the  domi- 
nions of  the  Crown  of  Enghnd,  and  that  indictments  and 
other  loCiil  matters  arifing  in  the  town  of  Berwick  may  be 
tried  by  a  jury  of  the  county  of  Northumberland. 

As  to  Ireland,  that  is  (lill  a  diftin£i  kingdom ;  though  a 
dependent  fubordinate  kingdom^  It  was  only  entitled  the 
dominion  or  lordihip  of  Ireland^,  and  the  king  s  ftilawas  no 

f  Hale  Hift.  C«  L«  iS3«  i  SU.  38a.    ^tat.  1 1  Geo.  I.  c.  4.     4  Burr.  834* 
463.    1  Show*  365'  ^  Stst,  Hihrvlat,  14  Heo.  Ill* 

I  Cro.  Jac.  543*     2  Roll.  «br«  tgt* 
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other  tjiafl  domtnus  Hiieruiae^  lord  of  Ireland,  till  the  thirty- 
diird  year  of  king  Henry  the  eighth ;  when  he  aflumod  the 
title  of  king)  which  is  recognized  by  a£t  of  parliament 
35  Hen.  VIII.  c.  3.  But,  as  Scotland  and  England  are 
ftow  one  and  the  fame  kingdom,  and  yet  differ  in  their  mu« 
Dicipal  laws ;  fo  England  and  Ireland  are,  on  the  other  hand» 
diftin£l  kingdoms,  and  yet  in  general  agree  in  their  laws* 
The  inhabitants  of  Ireland  are,  for  the  moft  part,  defcended 
from  the  Englifli,  who  planted  it  as  a  kind  of  colony,  after 
the  conqueft  of  it  by  king  Henry  the  fecond ;  and  the  law^» 
'  of  England  were  then  received  and  fworn  to  by  the  Iriih  na- 
tion, aiTembled  at  the  council  of  Lifmore  ^  And  as  Ireland^ 
thus  conquered,  planted,  and  goverhed,ftill  continues  in  a  ft  ate 
df  dependence,  it  muft  neceffarily  conform  to,  and  be  obliged 
by,  fuch  laws  as  the  fuperior  date  thinks  proper  to  prefcribe. 

At  the  time .  of  this  conqueft  the  Irifli  were  governed  by 
what  they  called  the  Brehon  law,  fo  ftiled  from  the  Irifb 
name  of  judges,  who  were  denominated  Brchons*^.  But 
king  John  in  the  twelfth  year  of  his  reign  went  into  Ireland 
and  carried  over  with  him  many  able  fages  of  the  law ;  and 
there  by  his  letters  patent,  in  right  of  the  dominion  of  con- 
queft, is  faid  to  have  ordained  and  eftablifhed  that  Ireland 
fliould  be  governed  by  the  laws  of  England  * :  which  letter* 
patent  fir  Edward  Coke*"  apprehends  to  have  been  there  con- 
firmed in  parliament.  But  to  this  ordinance  many  of  the 
Jrifli  were  averfe  to  conform,  and  ftill  ftuck  to  their  Brehon 
law;  fo  that  both  Henry  the  third"  and  Edward  the  firft* 
were  obliged  to  renew  the  injundlion ;  and  at  length  in  a 
parliament  holden  at  Kilkenny,  40  Edw.  Ill,  under  Lionel 
JDuke  of  Clarence,  the  then  lieutenant  of  Ireland,  the  Brehon 
law  was  formally  aboliftied,  it  being  unanimoufly  declared 
to  be  indeed  no  law,  but  a  lewd  cuftom  crept  in  of  later 

1  Pryo.  on  ^  Inf^.  249*  ^  A.  R,  s^^^-fro  to  jyed  hgts  ^ihus 

k  4lnil.358.    £dm.  Spenfer*s  ftaCe  ututuur  Hylernici  Deo  deuflahilts  exiftunt, 

«f  Ireland,  p.  1513.  edit.  Hughes.  et  omnijuri  dlffonantf  adeo.  quod  Itgtt  rm*. 

I  Vaugh.  294.     2  Prya.  Rec.  85.  Jtnnon  dehiant\ — nobit  et  coftfilio  nofif 

7  Rep*  23.  /at is   vtdefur   expedienSf  ajdem  utendat 

m  1  Inft.  141 .  (onccdert  lege}  Anglkanai*  3  Pryn.  Reo, 

'  A*  R*  30.    I  Rym.  Fetd*  442.  1218. 
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times.  And  yet,  even  In  the  reign  of  queen  Elizabeth,  the 
wild  natives  ftill  kept  and  preferved  their  Brehon  law ;  which 
is  defcribed  '  to  have  been  <<  a  rule  of  right  unwritteq,  but 
^<  delivered  by  tradition  from  one  to  anpther,  in  which  often- 
*^  times  there  appeared  great  ihew  of  equity  in  determining 
f'  the  right  between  party  and  party,  but  in  many  things 
<<  repugnant  quite  both  to  God's  laws  and  man's."  The  lat* 
ter  part  of  this  charadler  is  alone  afcribed  to  it,  by  the  laws 
before-cited  ci  Edward  the  firft  and  his  grandfon. 

But  as  .Ireland  was  a  diftinA  dominion,  and  had  parlia- 
ments of  it's  own,  it  is  to  be  obferved,  that  though  the  im- 
memorial cuftoms,  or  common  law,  of  England  were  made 
the  rule  of  juftice  in  Ireland  alfo,  yet  no  a£ls  of  the  Englifh 
parliament,  fince  the  twelfth  of  king  John,  extended  into 
that  kingdom  \  unlefs  it  were  fpecially  named,  or  included 
under  general  words,  fuch  a$,  *'  within  any  of  the  king's  d6- 
*^  minions."  And  this  is  particularly  expreiled,  and  the  rea- 
fon  given' in  the  year  books^ :  <'a  tax  granted  by  the  parlia- 
*^  ment  of  England  fliall  not  bind  thofe  of  Ireland,  becaufe 
«<  they  are  not  fummoned  to  our  parliament ;"  and  again^ 
*'  Ireland  hath  a  parliament  of  it's  own,  and  maketh  and 
^'  altereth  laws ;  and  our  ftatutes  do  not  bind  them,  becaufe 
''  they  do  not  fend  knights  to  our  parliament :  but  their  per- 
'<  fons  are  the  king's  fubje£ls,  like  as  the  inhabitants  of  Ca- 
**  lais,  Gafcoigne,  and  Guienne,  while  they  continued  un- 
•*  dcr  the  king's  fubjedion."  The  general  run  of  laws, 
ena£{edby  the  fuperior  ftate,  are  fuppofed  to  be  calculated  for 
it's  own  internal  government,  and  do  not  extend  to  it's  dif- 
tant  dependent  countries  s  which,  bearing  no  part  in  the  le- 
giflature,  are  not  therefore  in  its  ordinary  and  daily  contem- 
plation. But,  when  the  fovereign  legiflative  power  fees  it 
ncc^flary  to  extend  it's  care  to  any  of  it's  fubordinatc  domi- 
nions, and  mentions  them  exprefsly  by  name  or  includes 
them  under  general  words,  there  can  be  no  doubt  but  then 
they  are  bound  by  it's  laws'. 

The  original  method  of  palling  ftatutes  in  Ireland  was 
nearly  the  fame  as  in  England,  the  chief  governor  holding 

P  Edm.  Spcnfer,  Ihid,  t  Yearbook  i  Hen.  YII.  3.   7  Rep. 

\  ao  Hea.  Yl.  %,  %  Ric  III.  is*       29.  Calvin's  cafe. 
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parliaments  at  his  pleafure,  which  enafted  fuch  laws  as  they 
thought  proper*.  But  an  ill  u£e  being  made  of  this  liberty, 
particularly  by  lord  Gormanftown,  deputy-lieutenant  in  the 
reign  of  Edward  IV^  a  fet  of  ftatutes  were  there  eiia^ied  in 
the  lo  Hen.  VII.  (fir  Edward  Poynings  being  thpn  lord  de- 
puty, whence  they  arc  called  Poynings'  laws)  one  of  which", 
in  order  to  reftrain  the  power  as  well  of  the  deputy  as  the  Irifli 
parliament,  provides,  i.  That,  before  any  parliament  be 
fummoned  or  holden,  the  chief  governor  and  council  of  Ire- 
land fhall  certify  to  the  Icing  under  the  great  fcal  of  Ireland 
the  confiderations  and  caufes  thereof,  and  the  articles  of  the 
a£lspropofed  to  be  pafied  therein,  a.  That  after  tlie  king, 
in  his  council  of  England,  (halKhave  confidered,  approved^ 
or  altered  the  faid  a£ts  or  any  of  them,  and  certified  them 
back  under  the  great  feal  of  England,  and  fhaU  have  given 
licence  to  fummon  and  hold  a  parliament^,  then  the  fame 
(hall  be  fummoned  and  held;  and  therein  the  faid  a£is  fo  cer- 
tified, and  no  other,  fhall  be  propofed,  received,  or  rejed- 
cd'^.  Bi|t  as  this  precluded  any  law  from  being  propofed, 
but  fuch  as  were  pre-conceived  before  the  parliament  was  iu 
being,  which  occafioned  many  inconveniences  and  made  fre- 
quent diflblutions  n^ceflary,  it  was  provided  by  the  ftatute  of 
Philip  and  Mary  before-cited,  that  any  new  propofitions 
might  be  certified  to  England  in  the  ufual  forms,  even  after 
the  fuiTimons  and  during  the  feflion  of  parliament.  By  tjiis 
means  however  there  was  nothing  left  to  the  parliament  ii^ 
Ireland,  but  a  bare  negative  or  power  of  rejeSing,  not  of 
propofing  or  altering,  any  law.  But  the  ufage  now  is,  that 
bills  are  often  framed  in  cither  houfe,  under  the  denomination 
of  **heads  for  a  bill  or  bills:"  and  in  that  fliape  they  are  offered 
to  the  conCderation  of  the  lord  lieutenant  and  privy  council : 
who,  upon  fuch  parliamentary  intimation,  or  otherwife  upon 
the  application  of  private  perfons,  receive  and  tranfmit  fuch 
heads,  or  rejeft  fhem  without  any  tranfmilfion  to  England, 
And  with  regard  to  Poynings'  law  in  particular,  it  cannot 
be  repealed  or  fufpended^  urtlefs  the  bill  for  that  purpofc, 

•  Irifli  Stat.  1 1  £Iiz.  ft.  3.  c.  S.  *>  Cap.  4.  expounded  by  3  &4  Ph.  9c 

t  Ih'uL  JO  Hen.  Vll.  Cf  23*  M.  £.4.  w  4  inft.  353, 
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before '  k  be  certified  to  England,  be  approved  by  both  the 
hotties*. 

But  the  Iriih  nation,  being  excluded  from  the  benefit  of 
Ae  Engliih  ftatutes,  were  deprived  of  many  good  and  profit-^ 
able  laws,  made  for  the  improvement  of  the  common  law  : 
and   the    meafure  of  juftice  in  both  kingdoms  becoming, 
thence  no  longer  uniform,  it  was  therefore  enabled  by  ano- 
ther of  Poynings*  laws  ^f  that  all  ads  of  parliament,  before 
made  in  England,  fhould  be  of  force  within  the  realm  of 
Ireland*.     But,  by  the  fame  rule,  that  no  laws  made  in  Eng- 
land, between  king  John's  time  and  Poynings'  law,  were  then 
bmding  in  Ireland,  it  follows  that  no  a£^s  of  the  Englifli  par- 
liament made  (ince  the  10  Hen.  VII.  do  now  bind  the  people 
of  Ireland,  unlefs  fpecially  named  or  included  under  general 
words*.     And  on  the  other  hand  it  i9  eq[ually  clear,  that 
where  Ireland  is  particularly  named,  or  is  included  under  ge- 
neral words,  they  arc  bound  by  fuch  a£ls  of  parliament*  For 
this  follows  from  the  very  nature  and  conftitution  of  a  de« 
pendent  (late  :  dependence  being  very  little  elfe,  but  an  obli* 
gation  to  conform  to  the  will  or  law  of  that  fuperior  perfon 
or  (late,  upon  which  the  inferior  depends.  The  original  and 
true  ground  of  this  fuperiority,  in  the  prefent  cafe,  is  what 
we  ufually  cajl,  though  fomewhat  improperly,  the  right  of 
conqueft :  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature  i  but  which  in  reafon  and  civil  policy  can 
mean  nothing  more,  than  that,  in  order  to  put  an  end  to 
hoftilities,  a  compact  is  either  eicprefsly  or  tacitly  made  be«^ 
twcen  the  conqueror  and  the  conquered,  that  if  they  will  ac- 
knowlegc  the  viftor  for  their  matter,  he  will  treat  them  for 
die  future  as  fubje£ts,  and  not  as  enemies^. 

But  this  ftate  of  dependence,  being  almoft  forgotten,  and 
ready  to  be  difputed  by  the  Irifli  nation,  it  became  neceffary 
fome  years  ago  to  declare  how  that  matter  really  flood:  and 
therefore  by  ftatute  6  Geo.  I.  c.  5.  it  is  declared,  that  the 
kingdom  of  Ireland  ought  to  be  fubordinate  to,  and  depends 

s  Iriih  Stat,  ii  £]j2.  ft.  3.  c.  38.  »  11  Rep.  112. 

7  cap.  21.  b  Puff.  L.  of  N.  ViiS.  6*  a4« 

»  4lnft.  351. 
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cnt  upon,  the  imperial  croiim  of  Great  ^ritauij  as  beifig  in«« 
feparably  united  thereto;  and  that  the  king's  majefty,  with- 
the  confent  of  the  lords  and  commons  of  Great  Britam  in  pzxm 
liament,  hath  power  to  make  laws  to  bind  the  people  of  Ireland^ 

Thus  wc  fee  how  extenfively  the  laws  of  Ireland  commu-« 
nicate  with  thofe  of  England :  and  indeed  fuch  communi-» 
cation  is  highly  neceflary,  as  the  ultimate  refort  from  tlic 
courts  of  juftice  in  Ireland  is,  as  in  Wales,  to  thofe  in  Engj- 
land;  a  writ  of  error  (in  the  nature  of  an  appeal)  lying  fron^ 
the  king's  bench  in  Ireland  to  the  king's  bench  in  England  % 
as  the  appeal  from  the  chancery  in  Ireland  lies  immediately 
to  the  houfe  of  lords  here :  it  being  exprefsly  declared,  by 
the  fame  ftatute  6  Geo.  L  c.  5.  that  the  peers  of  Ireland 
have  no  jurifdiftion  to  affirm  or  revcrfc  any  judgments  or  de- 
crees whatfoever.  The  propriety,  and  even  neceffity,  in  all 
inferior  dominions,  of  this  conftitution,  ^*  that,  though  juf^ 
*'  tice  be  in  general  adminiftered  by  courts  of  their  own,  yet 
•*  that  the  appeal  in  the  laft  refort  ought  to  be  to  the  courts 
**  of  the  fuperior  flate,"  is  founded  upon  thcfe  twc^rcafons, 
J.  Becaufe  othcrwife  the  law^  appointed  or  permitted  to  fuch 
inferior  dominion,  might  be  infehfibly  changed  within  itfclf, 
without  the  aflent  of  the  fuperior.  2.  Becaufe  otherwifc 
judgments  might  be  given  to  the  disadvantage  or  dimimitioQ 
of  the  fuperiority ;  or  to  make  the  dependence  to  be  only  of 
the  perfon  of  the  king,  and  not  of  the  crown  of  England^.  QiJ 

c  This  was  law  in  the  time  of  Hen.    cntit\i\ed,4ivfr/fty o/cojtrtSfC, henklgreym 
VIII ;  as  appears  by  the  ancient  booky        <*  Vaugh.  4x>2« 


[a]  Thus  ftood  the  matter  till  the  sid  year  of  king  George  III.  The 
faid  ftatute  of  6  Geo.  I.  c.  5.  runs  more  it  length  thus  t  **  Whereas  the 
<<  houfe  of  lords  of  Ireland  have  of  late,  againft  law,  afTumed  to  them* 
**  felves  a  power  and  jurifdifiion  to  examine,  correfty  and  amend  the 
*'  judgments  and  decrees  of  the  courts  of  juftice  in  the  kingdom  of  Ire* 
*'  land  :  therefore,  for  the  better  fecuring  of  the  dependency  of  Ireland 
<<  upon  the  crown  of  Great  Britain,  be  it  declared,  that  the  faid  kingdom 
*'  ot  Ireland  hath  been,  is,  and  of  right  ought  to  be,  fubordinate  unto 
*'  and  dependent  upon  the  imperial  crown  of  Great  Eiitain,  as  heincr  in- 
*<  feparably  united  and  annexed  thereunto  j  and  that  the  king*s  ma)efty» 
*'  by  and  with  the  advice  and  confent  of  the  lords  fpiritual  and  temporal 
«  and  commons  of  Great  Britain  in  parliament  aftemblcd,  had,  bath, 
**  and  ef  riglit  ought  to  have,  full  power  and  authority  to  make  laws  and 
**  ftatutcs  of  fufficient  force  aod  validity,   to  bind  the  kingdom  and 

«'  people 
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With  regard  to  the  other  adjacent  iflands  which  arc  fnh^ 
ySt  to  the  crown  of  Great  Britain,  fome  of  them  (as  the  ifle  of 

**  Mople  of  Ireland.— And  be  tt  further  declared  and  enabled,  that  the 
*'  boufe  of  lords  of  Ireland  have  nor,  nor  of  right  onght  to  have,  any 
**  jnriidi^ion,  to  judge  of,  affirm,  or  reverfe  any  judgment,  fentence, 
*'  or  decree,  given  or  made  in  any  court  within  the  faid  kingdom  ;  and 
*<  that  all  proceedings  before  the  faid  houfe  of  lords,  upon  any  iuch. 
**  judgment,  fentence,  or  decree  are,  and  are  hereby  declared  to  bc^ 
f<  utterly  null  and  void  to  all  intents  and  purpofes  whatfoever,^* 

But  by  22  Geo.  III.  c.  53.  the  faid  ftatute  of  6  Geo.  I.  is  repealed,  in 
the  words  following :  M  Whereas  an  a£l  was  palFed  in  the  fixth  year  of 
**  the  reign  of  his  late  majefty  king  Geo.  7.  entituled,  **  An  aft  for  the 
*'  better  (eeuring  the  dependency  of  the  kingdom  of  Ireland  upon  the 
"crown  of  Great  Britain,"  may  it  pleafe  your  mod  excellent  majefty 
^  that  it  may  be  enacled,  and  be  it  enabled  by  the  king^s  moft  excelleae 
"  majcfty,  by  and  with  the  advice  and  confent  of  the  lords  fpiritual  and 
^*  temporal  and  commons  in  this  prefent  pi^'liament  aHTembled,  and  by 
**  the  authority  of  the  fame,  that  from  and  after  the  pafling  of  this  aa. 
^'  the  abovementioned  aft,  and  the  feveml  matters  and  tilings  therein 
f*  contained,  (hall  be,  and  is,  and  are  hereby  repealed.^* 

[And  by  23  Geo.  III.  c.  28.  it  is  ftill  further  enafted  in  the  follow* 
ing  words  1  **  Wherea8,by  an  aft  of  the  laft  feffion  of  this  prefent  parlla- 
**  ment  (intituled.  An  aft  to  repeal  an  aft  made  in  the  (ixth  year  of  the' 
**  reign  of  his  late  fnajefty  king  George  the  firit,  intituled.  An  aft  for  the 
<<  better  fecunng  the  dependency  of  the  kingdom  of  Ireland  upon  the 
^  crown  of  Great  Britain)  it  was  enafted,  that  the  faid  h^  mentioned 
^  aft,  and  all  matters  and  things  therein  contained,  ihould  be  i-epealed  : 
'*  and  whereas  doubts  have  arifen  whether  the  provifions  of  the  laid  aft 
*<  are  fufficient  to  fecure  to  the  people  of  Ireland  the  rights  claimed  by 
<'  them  to  be  bound  only  by  laws  enafted  by  his  majefty  and  the  parlia* 
**  ment  of  that  kingdom,  m  all  cafes  whatever,  and  to  have  all  aftiont 
"  and  fuits  at  law  or  in  equity,  which  may  be  inllituted  in  that  kingdom, 
**  decided  id  his  majefty*s  courts  therein  finally,  and  without  appeal  from 
"  thence  s  therefore,  for  removing  nil  doubts  refpefting  the  i'ame,  ma^ 
**  it  pleafe  your  majefty,  that  it  may  be  declared  and  enafted  ;  and  be  it 
"  declared  and  enafted  by  the  kingr^s  mod  excellent  ma jefty,  by  and  with 
"  the  advice  and  confent  of  the  loixls  fpiritual  and  temporal  and  com- 
^<  mons  in  this  prefent  parliament  aflembled,  and  by  the  authority  of  the 
"  fame.  That  the  faid  right  claimed  by  the  people  of  Ireland  to  be 
^*  bound  only  by  laws  enafted  by  his  majefty  and  the  pailiament  of  that 
'*  kingdom,  in  all  cafes  whatever,  sfnd  to  have  all  aftions  and  fuits  ac 
**  law  or  in  equity,  which  may  be  inftituted  in  that  kingdom,  dedded 
"  in  his  majeily^s  courts  therein  finally,  and  without  appeal  from  thence^ 
"  (hall  be,  and  it  is  hereby  declared  to  be  efhblifhed,  and  afrertained 
f*  for  ever,  and  (hall,  at  no  time  hereafter,  be  queftioned  or.queftion- 
**  able."  Seft,  2.  **  And  be  it  further  enafted  by  the  authority  afore. 
*'  faid,  that  no  writ  of  error  or  appeal  (hall  be  received  or  adjudged,  or 
"  any  other  proceeding  be  had  by  or  in  any  of  his  majcfty's  courts  in 
**  this  kingdom,  in  any  aftion  or  fait  at  law  or  in  equity  inftitmed 
**  in  any  of  his  majefty's  courts  in  the  kingdom  of  If  eland;  and  that- 
'*  ail  fuch  writs,  appeals,  or  proceedings  iliaJl  he,  and  they  aie  hereby 
**  declared  null  and  void  to  all  intents  and  purpofes;  and  that  all  records, 
f'  tranfcripts  of  records,  or  proceedings,  which  have  been  tranfmitied 
f*  from  Ireland  to  Great  Britain  by  viriuc  of  any  writ  of  error  or  ap« 
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Wight,  of  Portland,  of  Thanet,  is^c)  are  comprized  within 
fome  neighbouring  county,  and  are  therefore  to  be  looked 
upon  as  annexed  to  the  mother  ifland,  and  part  of  the  king* 
dom  of  England.     But  there  are  others  which  require  a 

more  particular  confideration.  , 

« 

And,  firft,  the  ifle  of  Man  is  a  diftindl  territory  from  £ng-< 
land,  and  is  not  governed  by  our  laws :  neither  doth  any  a£t- 
of  parliament  extend  to  it,  unlefs  it  be  particularly  named* 
therein;  and  then  an  aft  of  parliament  is  binding  there^.  It 
was  formerly  a  fubordinatc  feudatory  kingdom,  fubje£l  to  the 
kings  of  Norway ;  then  to  king  John  and  Henry  III  of  Eng^* 
land;  after^'ard  to  the  kings  of  Scotland;  and  then  again  to 
the  crown  of  England :  and  at  length  we  find  king  Henry  IV 
claiming  the  ifland  by  right  of  conqucft,  and  difpofing  of  it 
to  the  earl  of  Northumberland ;  upon  whofe  attainder  it  was 
granted  (by  the  name  of  the  lordfliip  of  Man)  to  fir  John 
de  Stanley  by  letters  patent  7  Henry  IV  ^  In  his  lineal  de- 
fendants it  continued  for  eight  generations,  till  the  death  of 
Ferdinando  eari  of  Derby,  ^.  D.  1594 :  when  a  controverfy 
arofe  concerning  the  inheritance  thereof,  between  his  daugh«> 
ters  and  William  his  furviving  brother :  upon  which,  and  a 
doubt  that  was  ftarted  concerning  the  validity  of  the  original 
patent^,  the  ifland  was  feized  into  the  queen's  hands,  and 
afterwards  various  grants  were  made  of  it  by  king  James  thq 
firft ;  all  which  being  expired  or  furrendered,  it  was  granted- 
afreOi  in  7  Jac.  I.  to  William  earl  of  Derby,  and  the  heirs 
male  of  his  body,  with  remainder  to  his  heirs  general;  which 
grant  was  the  next  year  confirmed  by  adi  of  parliament,  with 
a  reftraint  of  the  power  of  alienation  by  the  faid  earl  and  bis 
ifliie  male.  On  the  death  of  James  earl  of  Derby,  A,  Z>. 
1735,  the  male  line  of  earl  William  failing,  the  duke  of 
Atholl  fucceeded  to  the  ifland  as  heir  general  by  a  female 

e  4  Inft..284«    2  And.  xz5»  Z  Camdeo.  £liz.  A,  /)«  X594« 
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<*  peal,  and  upon  which  no  judgment  has  been  given  or  decree  pro- 
<<  nounced  before  the  firft  day  of  June  1781,  fliall,  upon  application 
"  made  by  or  in  behalf  of  the  party  in  whofe  favour  judgn^ent  was 
<<  given  or  decree  pronounced  in  Ireland,  be  delivered  to  iuch  party,  or 
*'  any  perfon  by  him  autborifed  to  apply  for  and  receive  the  t^mtJ*"'] 

branch. ' 
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branch.  In  the  mean  time,  though  the  title  of  king  had 
long  been  difufed,  the  earls  of  Derby,  as  lords  of  Man,  had 
maintained  a  fort  of  royal  authority  therein ;  by  aflenting  or 
diflenting  to  laws,  and  exercifing  an  appellate  jurifdi£lion« 
Yet,  though  no  Engiifh  writ,  or  procefs  from  the  courts  of 
WeftminfteTj  was  of  any  authority  in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  iiland  to  the  king  of  Great 
Britain  in  council*^.  But  the  diftinfl  jurifdifbion  of  this  little 
fubordinate  royalty  being  found  inconvenient  for  the  purpofes 
of  public  juftice,  and  for  the  revenue,  (it  affording  a  com<» 
modious  afylum  for  debtors,  outlaws,  and  fmugglers,)  autho- 
rity was  given  to  the  iireafury  by  ftatute  12  Geo.  I.  c-  28.  to 
purchafc  the  intercft  of  the  then  proprietors  for  the  ufe  of  the 
crown :  which  purchafc  was  at  length  compleated  in  the  year 
1765,  and  confirmed  by  ftatutes  5  Geo.  III.  c.  26  and  39. 
whereby  the  whole  ifland  and  all  it's  dependencies,  fo  granted 
a3  aforefaid,  (except  the  landed  property  of  the  AthoU  fa- 
mily, their  manerial  rights  and  emoluments,  and  the  pa- 
tronage of  the  biflioprick  *  and  other  ecclefiaftical  benefices,) 
are  unalienably  veiled  in  the  crown,  and  fubje£led  to  the 
regulations  of  tlie  Britifh  excife  and  cuftoms.  ' 

The  iflahds  of  Jerfey,  Guernfey,  Sark,  Aldemey,  and 
their  appendages,  were  parcel  of  the  duchy  of  Normandy, 
and  were  united  to  the  crown  of  England  by  the  firft  princes 
of  the  Norman  line.  They  are  governed  by  their  own  laws^* 
which  are  for  the  moft  part  the  ducal  cuiloms  of  Normandy,- 
being  collected  in  an  antient  book  of  very  great  authority, 
entituled,  L'  grand  coiifiumier.  The  king's  writ,  or  procefs 
from  the  courts  of  Weftminfter,  is  tliere  of  no  force  j  but  his 
eommilTion  is.  They  are  not  bound  by  common  afts  of  our 
parliaments,  unlefs  particularly  named*'.  All  caufes  arc 
originally  determined  by  theif  own  officers,  the  bailiffs  and 
jurats  of  the  iflands ;  but  an  appeal  lies  from  them  to  the 
ling  and  council,  in  the  laft  refort. 

« 

fc  I  P.  W*"*.  319.  nexedCothatof  York  by  ftatute  33  Hea. 

1  The  biflkoprick  of  Man,  or  Sodor,  VIll.  c.  31. 

or  Sodor  and  Man,  was  formerly  within  k  4  ]nft,  2S6« 
ifae  provuKfi  of  Canterbury,  but  ad« 

Besides 
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Besides  thefe  adjacent  iifands,  our  more  diftant  planta- 
tions in  America^and  elfewhere,  are  alfo  in  fome  refped  fub« 
je£i:to  theEnglifli  laws.  Plantations  or  colonies,  in  diftant 
countries,  are  either  fuch  where  the  lands  are  claimed  by 
right  of  occupancy  only,  by  finding  them  defart  and  uncul- 
tivated, and  peopling  them  from  the  mother  country ;  or 
vhere,  when  already  cultivated,  they  have  been  either  gained 
by  conqueftf  or  ceded  to  us  by  treaties.  And  both  thefe 
rights  are  founded  upon  the  law  of  nature,  or  at  leaft  upon 
that  of  nations.  But  there  is  a  difference  between  thefe  two 
fpecies  of  colonies,  with  refpeft  to  the  laws  by  which  they 
are  bound.  For  it  hath  been  held  ^  that  if  an  uninhabited 
country  be  difcovered  and  planted  by  Englifh  fubjeds,  all 
the  Englilh  laws  then  in  being,  which  are  the  birthright 
of  every  fubjeft  °*,  are  immediately  there  in  force.  But 
this  muft  be  underftood  with  very  many  and  very  great  re- 
{lri£^ions.  Such  coloniits  carry  with  them  only  fo  much 
of  the  Englifh  law,  as  is  applicable  to  their  own  fituation 
and  tlie  condition  of  an  infant  colony ;  fuch,  for  inflance,  as 
the  general  rules  of  inheritance,  and  of  protcdlion  from  per- 
fonal  injuries.  The  artificial  refinements  and  di(lin£lions  in- 
cident to  tlie  property  of  a  great  and  commercial  people,  the 
la>ys  of  police  and  revenue,  (fuch  efpecially  as  are  inforced 
by  penalties)  the. mode  of  maintenance  for  the  eflablifhed 
clergy,  the  jurifdi£tron  of  fpiritual  courts,  and  a  multitude 
of  other  provifions,  are  neither  neceiTary  nor  convenient  for 
them,  and  therefore  are  not  in  force.  What  (hall  be  ad- 
mitted and  what  rejected,  at  what  times,  and  under  what  re- 
ftri^lions,  mufl,  in  cafe  of  difpute,  be  decided  in  the  firft  in*^ 
ftance  by  their  own  provincial  judicature,  fubje£t  to  the  re«^ 
viflon  and  control  of  the  king  in  council :  the  whole  of  their 
conflitution  being  alfo  liable  to  be  new-modelled  and  reform-* 
cd  by  the  general  fuperintending  power  of  the  legiflature  in 
the  mother  country.  But  in  conquered  or  ceded  countrieSji 
that  have  already  laws  of  their  own,  the  king  may  indeed  alter 
and  change  thofe  laws;  but,  till  he  doe$  a£tually  change 
them,  the  antient  laws  of  the  country  remain,  unlcfs  fuch  as 
are  againft  the  law  of  God,  as  in  the  cafe  of  an  infidel  coun^ ' 

1  8iUc.  41 1.  666.  n  a  P.  Wai.  75. 
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try  •.  Our  American  plantations  are  principally  of  this  latter 
fort,  being  obtained  in  the  laft  century  either  by  right  of  cofi- 
queft  anil  driving  out  the  natives  (with  what  natural  juftice 
I  ihall  not  at  prefent  enquire)  or  by  treaties.  And  therefore 
the  common  law  of  England,  as  fuch,  has  no  allowance  or 
authority  there ;  they  being  no  part  of  the  mother  country, 
but  diftindi  (though  dependent)  dominions.  They  are  fub- 
jed  however  to  the  control  of  tlie  parliament ;  though  (like 
Ireland,  Man,  and  the  reft)  not  bound  by  any  z&s  of  par« 
liament,  unlefs  particularly  named. 

With  refpeft  to  their  interior  polity,  our  colonies  arc 
properly  of  three  forts,     i.  Provincial  eftablifhments,  the 
conftiturions  of  which  depend  on  the  rcfpeftive  commiffions 
iffucd  by  the  crown  to  the  governors,  and  the  inftruftions 
which  ufually  accompany  thofe  commiffions  ;  under  the  au- 
thority of  which,  provincial  aflemWies  are  conftituted,  with 
the  power  of  making  local  ordinances,  not  repugnant  to  the 
laws  of  England.     2.  Proprietary  governments,  granted  out 
by  ihe  crown  to  individuals,  in  the  nature  of  feudatory  prin* 
cipalities,  with  all  the  inferior  regalitiesj  and  fubordinatc 
powers  of  legiflarion,  which  formerly  belonged  to  the  owners 
of  counties  palatine:  yet  ftill  with  thefe  exprefs  conditions, 
that  the  ends  for  which  the  grant  was  made  be  fubftantially 
piirfued,  and  that  nothing  be  attempted  which  may  derogate 
from  the  fovereignty  of  the  mother-country.     3.  Charter  go- 
vernments, in  the  nature  of  civil  corporations,  with  the 
power  of  making  bye-laws  for  their  own  interior  regulation, 
not  contrary  to  the  laws  of  England ;  and  with  fuch  rights 
and  authorities  as  are  fpecially  given  them  in  their  feve- 
ral  charters  of  incorporation.     The  form  of  government  in 
moft  of  them  is  borrowed  from  that  of  England.  They  have 
a  governor  named  by  the  king,  (or  in  fome  proprietary  colo- 
nics by  the  proprietor,)  who  is  hi^  reprefentative  or  deputy* 
They  have  courts  of  juftice  of  their  own,  from  whofe  deci- 
fions  an  appeal  lies  to  the  king  and  council  here  in  England- 
Their  general  aflemblies  which  are  their  houfe  of  commons, 

■  7  Rep.  17,  Calvjn*s  cafe.  Show,  great  and  ehbzrau  argunint  tf  Lcrd 
Pari.  C.  %x,  [Set  alfo  in  the  cafe  «/  MansfeU,  in  dellwrmg  the  juditecnt  of 
Ctmpbtll  V.  HalL    C.w^,  Rep.  s^of.  a    tkeaurt  of  king's  hencb,} 

together 
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together  with  their  council  of  ftate  being  their  upper  houfe^ 
witli  the  concurrence  of  the  king  or  his  reprefentative  the 
governor,  make  laws  fuited  to  their  own  emergencies.   But  it 
is  particularly  declared  by  ftatute  7  &  8  W.  III.  c.  22.  that 
mil  laws,  bye4aws,  ufages,  and  cufloms,  which  fhall  be  ixl 
pra£tice  in  any  of  the  plantations,  repugnant  to  any  law, 
made  or  to  be  made  in  this  kingdom  relative  to  the  faid  plant* 
ations,  (hall  be  utterly  void  and  of  none  eSc&*     And,  be-^ 
caufe  feveral  of  the  colonies  had  claimed  the  fole  and  exclu-* 
five  right  of  impofing  taxes  upon  thcmfelves,  the  ftatute 
6  Geo.  IIL  c.  1 2.  cxprefsly  declares,  that  all  his  majefty's 
colonies  and  plantations  in  America  have  been,  are,  and  of 
right  ought  to  be,  fubordinate  to  and  dependent  upon  the  im- 
perial crown  and  parliament  of  Great  Britain ;  who  have  full 
power  and  authority  to  make  laws  and  ftatutes  of  fuSicieiit 
validity  tobind  the  colonies  and  people  of  America,  fubje£bsof 
the  crown  of  Great  Britain,  in  all  cafes  whatfoever.  And, this 
authority  has  been  fince  very  forcibly  exemplified, and  carried 
into  aft,  by  the  ftatute  7  Geo.  III.  c.  59.  for  fufpending  the  le* 
giflation  of  New- York  j  and  by  feveral  fubfequent  ftatutes  (r). 

These  are  the  feveral  parts  of  the  dominions  of  the  crown 
of  Great  Britain,  in  which  the  municipal  laws  of  England  arc 
not  of  force  or  authority,  merely  rfj  the  municipal  lawsof  Eng* 
land.  Moft  of  them  haveprobably  copied  the  fpirit  of  their  own 
law  from  thi«  original ;  but  then  it  receives  it's  obligation, 
and  authoritative  force,  from  being  the  law  of  the  country. 


{c)  [However,  in  the  year  1782,  by  ftatute  22  Geo.  III.  c.  46. 
his  majefty  was  impowcred  to  conclude  a  peace  with  the  colonies 
of  New-Hampfhire,  MafTachufetts-Bay,  Rhode-Ifland^  Connec-- 
ticut.  New- York,  Ncw-Jerfey,  Pennlylvania,  the  Three  Lower 
Counties  on  Delaware,  Maryland,  Virginia,  North-Carolina* 
South-Carolina,  and  Georgia  in  North- America,  then  in  rebel- 
lion againft  their  mother-country ;  and  for  that  pufpofei  to  re- 
peal, or  to  fufpcnd,  the  operation  of  any  a£ts  of  parliament  fo  far 
as  they  related  to  the  faid  colonies.  Accordingly  a  peace  was  foon 
"after  concluded,  and  the  independence  which  the  abovcmentionedl 
colonies  had  before  declared  whs  allowed  to  them ;  fo  that  now 
they  are  as  much  independent  of,  and  unconneded  with,  Gieat 
Eritain,  as  any  qthcr  foreign  nation.] 

As 
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As  to  any  foreign  dominions  which  may  belong  to  the  per- 
fon  of  the  king  by  hereditary  defcent,  by  purchafe,  or  other 
acquifition^  as  the  territory  of  Hanover,  and  his  majeft/s 
other  property  in  Germany  ^  as  thefe  do  not  in  any  wife  ap^ 
pertain  to  the  crown  of  thefe  kingdoms,  they  are  entirely  un- 
connected with  the  laws  of  England,  and  do  not  communi-. 
cate  with  this  nation  in  any  refpe£t  whatfoever.  The  £ng« 
llfh  legiflature  had  wifely  remarked  the  inconveniences  that 
had  formerly  refulted  from  dDmiuions  on  the  continent  of 
Europe;  from  the  Norman  territory  which  William  the  con- 
queror brought  with  him,  and  held  in  conjunction  with  the 
Englifli  throne;  and  from  Anjou,  and  it's  appendages,  which 
fell  to  Henry  the  fecond  by  hereditary  defcent.  They  had 
feen  the  nation  engaged  for  near  four  hundred  years  together 
in  ruinous  wars  {pr  defence  of  thefe  foreign  dominions ;  till, 
happily  for  this  country,  they  were  loft  under  the  reign  of 
Henry  the  fixth.  They  obferve*d  that,  from  that  time,  the 
maritime  interefts  of  England  were  better  underftood  and 
more  clofely  purfued:  that,  in  cohfequence  of  this  attention, 
the  nation,  as  foon  as  ihe  had  refted  from  her  civil  wars, 
began  at  this  period  to  flourifh  all  at  once ;  and  became 
much  more  confiderable  in  Europe,  than  when  her  princes 
were  poffeffed  of  a  larger  territory,  and  her  councils  di& 
tra£led  by  foreign  interefts.  This  experience  and  thefe 
confiderations  gave  birth  to  a  conditional  claufe  in  the  a£l  * 
of  fettlement,  which  vefted  the. crown  in  his  prefent  ma- 
jetty's  illuftrious  houfe,  "  that  in  cafe  the  crown  and  impe- 
"  rial  dignity  of  this  realm  fliall  hereafter  come  to  any  per- 
**  fon  not  being  a  native  of  tliis  kingdom  of  England,  this 
**  nation  ftiall  not  be  obliged  to  engage  in  any  war  for  the 
"  defence  of  any  dominions  or  territories  which  do  not  belong 
"  to  the  crown  of  England,  without  confent  of  parliament." 

We  come  now  to  confulcr  the  kingdom  of  England  in  par- 
ticular, the  dire£i  and  immediate  fubje£):  of  thofe  laws,  con- 
cerning which  we  are  to  treat  in  the  enfuing  commentaries. 
And  this  comprehends  not  only  Wales  ^nd  Berwick,  of 
which  enough  has  been  already  faid,  but  alfo  part  of  the  fea. 
The  main  or  high  feas  are  part  of  the  realm  of  England,  for 

^  Sut.  12  &  13WIU.III.  c.  3. 

thereon 

/ 


thereon  our  courts  of  admiralty  have  jurifdiAion,  as  win  he 
ihewn  hereafter ;  but  they  ate  not  fubjedl  to  the  commoa 
lav  <*.  This  main  fea  begins  at  the  low-water-matk»  But 
l>etween  the  high-water-mark,  and  the  low-water'^nzftrk^ 
-where  the  fea  ebbs  and  flows^  the  common  law  and  the  ad- 
miralty have  divifum  imperium^  an  alternate  jurifdifbion  \  one 
upon  the  water,  when  it  is  full  fea  \  the  other  upon  the  lan^ 
when  it  is  an  ebb  ^. 

The  territory  of  England  is  liable  to  two  diviiions  \  the 
one  ecclefiaflical,  the  other  civil. 

I.  The  ecclefiaftica'l  divifion  is^  primarily,  into  two  pro- 
vinces, thofe  of  Canterbury  and  York.  A  province  is  the 
circuit  of  an  archbifliop's  jurifdiftion.  Each  province  con- 
tains divers  diocefcs,  or  fees  of  fuffragan  bifhops  ;  whereof 
.Canterbury  includes  twenty-one,  and  York  three :  bcfides 
the  biflioprick  of  the  iflc  of  Man,  which  was  annexed  to  the 
province  of  York  by  king  Henry  VIII.  Every  diocefe  is 
divided  into  archdeaconries,  whereof  there  are  fixty  in  all  9 
each  arcMejiconry  into  rural  deaneries,  which  are  the  circuit 
of  the  Archdeacon's  and  rural  dean's  jurifdi£tion,  of  whom 
hereafter  J  and  every  deanery  is  divided  into  pari(hes^ 

• 

A  PARISH  IS  that  circuit  of  ground,  which  is  committed 
to  tlie  charge  of  one  parfon,  or  vicar,  or  other  miniflcr 
having  cure  of  fouls  therein.  Thcfc  diftrifls  arc  com* 
puted  to  be  near  ten  thoufand  in  number '.  How  antient 
the  divifion  of  pariflies  is,  may  at  prefent  be  difficult  to  afcer- 
tain ;  for  it  feems  to  be  agreed  on  all  hands,  that  in  the  early 
ages  of  chriftianity  in  this  ifland,  parifties  were  unTcnown,  or 
at  leaft  fignified  the  fame  that  a  diocefe  does  now.  There 
was  then  no  appropriation  of  ecclcfiallical  dues  to  any  parti- 
cular church ;  but  every  man  was  at  liberty  to  contribute  his 
tithes  to  whatever  prieft  or  church  he  pleafed^  provided  only 
that  he  did  it  to  fomc ;  or,  if  he  made  no  fpecial  appoint- 
ment or  appropriation  thereof,  thty  were  paid  into  the  hands 
of  the  biftiop,  whofe  duty  it  was  to  diftribute  tliem  among 

P  Co.  Litt.  260.  r  Co.  Litt..  94* 

9  Finch.  L.  78.  »  /Cibfop's  Britamm 

the 
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the  clergy^  and  for  other  pious  purpofesj  according  to  his 
own  difcretion*, 

Mr  Camden  **  fays,  England  was  divided  into  pariflies  by 
archbiihop  Honorius  about  the  year  630.  Sir  Henry  Hobart"^ 
lays  it  down,  that  pariflies  were  firft  erefted  by  the  council  of 
Lateran,  which  was  held  A.  D.  11 79.  Each  widely  differing 
from  the  other,  and  both  of  them  perhaps  from  the  truth ; 
which  will  probably  be  found  in  the  medium  between  the  two 
eitremes.  For  Mr  Selden  has  clearly  fliewn  ^y  that  the 
clergy  lived  in  common  without  any  divifion  of  pariflies, 
long  after  the  time  mentioned  by  Camden.  And  it  appears 
from  the  Saxon  laws,  that  pariflies  were  in  being  long  be- 
fore the  date  of  that  council  of  Lateran,  to  which  they  are 
afcribed  by  Hobart. 

We  find  the  diftin£lion  of  pariflies,  nay  even  of  mother- 
churches,  fo  early  as  in  the  laws  of  king  Edgar,  about  the 
year  970.  Before  that  time  the  confccration  of  tithes  was  in 
general  arbitrary;  that  is,  every  man  paid  his  own  (as  was 
before  obferved)  to  what  church  or  parifli  he  pleafed.  But 
this  being  liable  to  be  attended  with  either  fraud,  or  at  leafl: 
caprice,  in  the  perfons  paying;  and  with  cither  jealoufies  or 
mean  compliances  in  fuch  as  were  competitors  for  receiving 
them  J  it  was  now  ordered  by  the  law  of  king  j  Edgar  j^,  that 
**  dtntur  omnes  decimae  primariae  ecclefiae  ad  quam  parochia  per-- 
**  tin€tJ*  However,  if  any  thane,  or  great  lord,  had  a  church, 
within  his  own  demefnes,  diftinft  from  the  mother  church, 
in  the  nature  of  a  private  chapel;  then,  provided  fuch  church 
had  a  coemetery  or  confecrated  place  of  burial  belonging  to 
it,  he  might  allot  one  third  of  his  tithes  for  the  maintenance 
of  the  officiating  miniftcr :  but,  if  it  had  no  coemetery,  the 
thane  muft  himfelf  have  maintained  his  chaplain  by  fomc 
other  means;  for  in  fuch  cafe  all  his  tithes  were  ordained  to 
be  paid  to  the  primariae  ecclefiae  or  mother  church*. 

I 

<  ScU.  of  tith.  9. 4«  2  Inft.  646.  ^  of  tithes,  c.  9. 

Hob.  296.  Y  €•  i» 

0  ia  hU  Britannia*  *  Ihid  c.  %.      See  alfo  the  laws  of 

*  Hob.  29.  kingCanuteyC.  I  z.  about  the  year  1030. 
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This  proves  that  the  kingdom  was  then  generally  dU 
vided  into  parifhes ;  which  divifion  happened  probably  not 
all  at  once,  but  by  degrees.  For  it  feems  pretty  olear  and 
certain,  that  the  boundaries  of  pariihes  were  originally  afcer- 
tained  by  thote  of  a  manor  or  manors :  fince  it  very  feldom 
happens  that  a  manor  extends  itfelf  over  more  pariflies  than 
one,  though  there  are  often  many  manors  in  one  pari(h» 
The  lords,  as  chriftianity  fpread  itfelf,  began  to  build 
churches  upon  their  own  demefnes  or  wafte^  to  accommo- 
date their  tenants  in  one  or  two  adjoining  lordfhips;  and^  in 
order  to  have  divine  fervice  regularly  performed  therein^ 
obliged  all  their  tenants  to  appropriate  their  tithes  to  the 
maintenance  of  the  one  officiating  minifter,  inftead  of  leaving 
them  at  liberty  to  diftribute  them  among  the  clergy  of  the 
diocefe  in  general  ^  and  this  tra£t  of  land,  the  tithes  whereof 
were  fo  appropriated,  formed  a  diftin£l  pariih.  Which  will 
well  enough  account  for  the  frequentintermixture  of  pariihes 
one  with  another.  For,  if  a  lord  had  a  parcel  of  land  de- 
tached from  the  main  of  his  eftate,  but  not  fufficient  to  form 
a  parifli  of  itfelf,  it  was  natural  for  him  to  endow  his  newly 
eredled  church  with  the  titlies  of  thofe  disjointed  lands;  efpe- 
cially  if  no  church  was  then  built  in  any  lordihip  adjoining 
to  thofe  outlying  parcels. 

Thus  pariihes  were  gradually  formed,  and  parifh  churches 
endowed  with  the  tithes  that  arofe  within  the  circuit  affign- 
ed.  But  fome  lands,  either  becaufe  they  were  ill  the  hands 
of  irreligious  and  carelefs  owners,  or  were  fituate  in  forefts  and 
defart  places,  or  for  otlier  now  unfearchable  reafons,  were  never 
united  to  any  parifli,  and  therefore  continue  to  this  day  extra- 
parochial ;  and  their  tithes  are  now  by  immemorial  cuftom 
payable  to  the  king  inftead  of  the  biihop,  in  truft  and  confi- 
dence that  he  will  diftribute  them  for  the  general  good  of  tjic 
church' :  yet  extraparochial  waftes  and  marih-lands,  when 
improved  and  drained,  are  by  the  ftatute  17  Geo.  IL  c.  37. 
to  be  aflefled  to  all  parochial  rates,  in  the  parifli  next  adjoining* 
And  thus  much  for  the  ecclefiaftical  divifion  of  this  kingdom, 

•  %  loft.  647.    2  Rep.  44«    Cro.  £ljz.  512. 
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a.  Th^  civil  divifion  of  the  territory  of  England  is  into 

counties,  of  thofe  counties  into  hundreds,  of  thofe  hundreds 

into  tithings  or  towns.     Which  divifion,  as  it  now  (landsi 

feems  to  owe  it's  original  to  king  Alfred:  who,  to  prevent  the 
rapines  and  diforders  which  formerly  prevailed  in  the  realm^ 

inftituted  tithings ;  fo  called,  from  the  Saxon,  becaufe  ten 
freeholders  with  their  families  compofed  one.  Thefe  all  dwelt 
together,  and  were  fureties  or  free  pledges  to  the  king  for  the 
good  behaviour  of  each  other ;  and  if  any  ofience  was  com-* 
mitted  in  their  diftrid:,  they  were  bound  to  have  the  ofFendex' 
forthcoming*'.  And  therefore  antiently  no  man  was  fufFered 
to  abide  in  England  above  forty  days,  unlefs  he  were  enrolled 
in  fome  tithing  or  decennary^.  One  of  the  principal  inha-" 
iHtauts  of  the  tithing  is  annually  appointed  to  prefide  over  the 
veft,  being  called  the  tithing-man,  the  headborough,  (words 
'^rhich  fpeak  their  own  etymology)  and  in  fome  countries  the 
bor&older,  or  borough's-ealder,  being  fuppofed  the  difcreeteft 
man  in  the  borough,  town,  or  tithing'. 

Tithings,  towns,  or  vills,  are  of  the  fame  fignificatioii 
in  law  i  and  are  faid  to  have  had,  each  of  them,  originally  a 
church  and  celebration  of  divine  fervice,  faoraments,  and 
burials^:  though  that  feems  to  be  rather  an  ecclefiaftical, 
than  a  civil,  diilin£lxon.  The  word  town  or  vill  is  indeed, 
by  the  alteration  of  times  and  language,  now  become  a  ge- 
nerical  term,  comprehending  under  it  the  feveral  fpecies  of 
cities,  boroughs,  and  common  towns.  A  city  is  a  town  in- 
corporated, which  is  or  hath  been  the  fee  of  a  biihop :  and 
though  the  bifhoprick  be  difTolved,  as  at  WeftminlWr,  (a)  yet 
ftill  it  remaineth  a  city^  A  borough  is  now  underftood  to  be 
a  town,  either  corporate  or  not,  that  fendeth  burgefies  to 
parliament  ^«     Other  towns  there  are,  to  the  number  fir  Ed- 

*  FUt.  1 .  47.  This  the  laws  of  king  "/,  fife." 
Edward  the  confeilbr,  c*  20.  very  juiUy        c  Mirn  c.  i.  §.  3* 
entitled  *^fuwtma  et  maxima  fecuritai,  per        ^  Fiach.  L.  8« 
**  faam  vmnn  ftatu  firmi£imo  fuflinentur  \         «  x  loft.  ii$» 
**  m^uee  hoc  m9do  Jiibaty  qwfifubde'         '  Co.  Litt.  109^ 
'*  c«u»aliJidejuJfioiu  debebant  ejfc  unt'ver-        %  Litt*  §•  i64« 

(tf)  This  ifi  rather  an  unapt  example  of  the  truth  of  the  polttionj  for 
'Weftminfter  is  not  a  borough  incorporate.  Hargiave  Co.  Litt.  109. 
notes  2  and  3.  See  alfo  the  King  v.  Downs  and  anotlier,  3  Term  Rep. 
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ward  Coke  fays'*  of  8803,  which  are  neither  cities  nor  bo- 
roughs \  fome  of  which  have  the  privileges  of  markets,  and 
others  not ;  but  both  are  equally  towns  in  law.     To  feveral 
of  thefe  towns  there  are  fmall  appendages  belonging,  called 
hamlets;  which  are  taken  notice  of  in  the  ftatute  of  Exeter*,   - 
which  makes  frequent  mention  of  entire  vills,  demi  vills, 
and  hamlets.     Entire  vills  fir  Henry  Spelman^  conjcftures 
to  have  confided  of  ten  freemen,  or  frank-pledges,  demi-viUs 
of  five,  and  hamlets  of  lefs  than  five,    Thefe  little  collec- 
tions of  houfes  are  fometimes  under  the  fame  adminiilration 
as  the  tpwn  itfelf,  fometimes  governed  by  feparate  officers  ; 
in  which  laft  cafe  they  are,  to  fome  purpofes  in  law,  looked 
upon  as  diftin£l  townfiiips.     Thefe  towns,  as  was  before 
hinted,  contained  each  originally  but  one  pariih,  and  one 
tithing ;  though  many  of  them  now,  by  the  encreafe  of  in^ 
habitants,  are  divided  into  feveral  parifhes  and  ^things ;  and^ 
fometimes,  where  there  is  but  one  pariih  there  are  two  or 
more  vills  or  ti things.. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing, 
fo  ten  tithings  compofed  a  fuperior  divifion,  called  a  hun- 
dred, as  confifting  o^  ten  times  ten  families.  The  hundred 
IS  governed  by  an  high  conftable  or  bailiff,  and  formerly  there 
was  regularly  held  in  it  the  hundred  court  for  the  trial  of 
caufes,  though  now  fallen  into  difufe.  In  fome  of  the  more 
northern  counties  thefe  hundreds  are  called  wapentakes'. 

The  fubdivifion  of  hundreds  into  tithings  feems  to  be  mod 
peculiarly  the  invention  of  Alfred :  the  inftitution  of  hun- 
dreds themfelves  he  rather  introduced  than  invented.  For 
they  feem  to  have  obtained  in  Denmark" :  and  we  find  that 
in  France  a  regulation  of  this  fort  was  made  above  two  hun- 
dred years  before;  fet  on  foot  by  Clotharius  and  Childcbert, 
with  a  view  of  obliging  each  diftrick  to  anfwer  for  the  robbe- 
ries committed  in  it's  own  divifion,  Thefe  divifions  were^ 
*  in  that  country,  as  well  military  as  civil :  and  each  contained 
a  hundred  freemen,  who  were  fubje£t  to  ^n  officer  called  the 
centenartus  s  a  number  of  which  centenarii  were  themfelves 

b  I  Inft.  116.  1  SeU*  in  Ffttjc*  u  24. 

*  14  Edw.  I.  ■  Scld.  tiu  of  honour,  it  5.  3. 
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fubje<^  to  a  fuperior  officer  called  the  count  or  comes\  And 
indeed  fomething  like  this  inftitution  of  hundreds  may  be 
traced  back  as  far  as  the  antient  Germans,  from  whom  were 
derived  both  the  Franks  who  became  mailers  of  Gaul,  and 
the  Saxons  who  fettled  in  England :  for  both  the  thing  and 
the  name,  as  a  territorial  aflemblage  of  perfons,  from  which 
afterwards  the  territory  itfeif  might  probably  receive  it's  deno- 
mination, were  well  known  to  that  warlike  people.  <^  Cente^ 
*•  ni  ex  Jingulis  pagisfunty  idque  ipfum  inter  Juos  vocantur  i  et 
*'  quodprimo  numerus  fuit^  jam  nomen  et  honor  ^»." 

An  indefinite  number  of  thefe  hundreds  make  up  a  county 
or  (hire.  Shire  is  a  Saxon  word  fignifying  a  divifion ;  but  a 
county,  comitatuSf  is  plainly  derived  from  comes^  the  count 
of  the  Franks  ;  that  is,  the  earl,  or  alderman  (as  the  Saxons 
called  him)  of  the  {hire,  to  whom  the  government  of  it  was 
intrufted.  This  he  ufually  exercifed  by  liis  deputy,  ftill 
called  in  Latin  vice-^comesy  and  in  Englifh,  the  fheriff,  (brieve, 
or  (hire-reeve,  fignifying  the  officer  of  the  (hire ;  upon  whom 
by  procefs  of  time  the  civil  adminiftration  of  it  is  now  totally 
devolved.  In  fome  counties  there  is  an  intermediate  divi- 
fion, between  the  (hire  and  the  hundreds,  as  lathes  in  Kent, 
and  rapes  in  SuiTex,  each  of  them  containing  about  three  or 
four  hundreds  apiece.  Thefe  had  formerly  their  lathe-reeves 
and  rape-reeves,  a£iing  in  fubordination  to  the  (hire-reeve. 
Where  a  county  is  divided  into  three  of  thefe  intermediate 
jurifdi£tions,  they  are  called  trithings"*,  .which  were  anti- 
cntly  governed  by  a  trithing-reeve.  Thefe  trithings  ftill 
fubfift  in  the  large  county  of  York,  where  by  an  eafy  cor- 
ruption they  are  denominated  ridings ;  the  north,  the  eaft, 
and  the  weft-riding.  The  number  of  counties  in  England 
and  Wales  have  been  diSerent  at  different  times :  at  prefent 
they  are  forty  in  England,  and  twelve  in  Wales. 

Three  of  thefe  counties,  Chefter,  Durham,  and  Lancaf- 
tcr,  are  called  counties  palatine.  The  two  former  are  fuch 
by  prefcription,  or  immemorial  cuftom ;  or,  at  leaft  as  old 
as  the  Norman  conqueft*? :  the  latter  was  created  by  king 
Edward  III,  in  favour  of  Henry  Plantagenet,  firft  earl  and 
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then  duke  of  Lancafter' ;  whofe  hcircfs  being  married  Uy 
John  of  Gant  the  king's  fon^  the  franchife  was  greatly  en- 
larged and  confirmed  in  parliament',  to  honour  John  of 
Gant  himfelfi  whom,  on  th&  death  of  his  father-in-law,  the 
king  had  alfo  created  duke  of  Lancafler'.    Counties  palatine 
9re  fo  called  apalatio;  becauf^  the  owners  thereof,  the  earl 
of  Chefter,  the  bifliop  of  Durham,  and  the  duke  of  Lancas- 
ter, had  in  thofe  counties  jura  regalia^  as  fully  as  the  king 
hath  in  his  palace  \  Ytgalem  p&te/latem  in  omnibus^  a»  Brae- 
ton  expreiTes  it".     They  might  pardon  treafons,  murders,  and 
felonies;  they  appointed  all  judges  and  ju(iices  of  the  peaces 
all  writs  and  indiAments  ran  in  their  names,  as  in  other 
counties  in  the  king's ;  and  all  offences  were  (aid  to  be  done 
againft  their  peace,  and  not^  as  in  other  places,  contra  pacetn 
domini  regis"^.     And  indeed  by  the  antient  laW)  'v(i  all  peculiar 
jurifdi£tions,  offences  were  faid  to  be  done  ;igainfl  his  peace 
in  whofe  court  they  were  tried:  in  a  court-leet,  (:ontrapacemdth^ 
mini;  in  the  court  of  a  corporation,  contra pacem  baliivorum  g 
in  the  fherifPs  court  or  toum,  contra  pacem  we-^omitis^n 
Thefe  palatine  privileges  (fo  fimilar  to  the  regal  independent 
jurifdif^ions  ufurped  by  the  great  barons  on  the  continent^ 
during  the  weak  and  infant  ftate  of  thfc  firfl  feodal  kingdoms 
in  Europe)^)  were  in  all  probability  originally  granted  to  the 
counties  of  Chefter  and  Duriiam,  becaufe  they  bordered  upoi| 
inimical  countries,  Wales  and  Scotland:  in  order  that  the 
inhabitants,  haying  juftice  adminiftered  at  home,  might  not 
be  obliged  to  go  out  of  the  county,  and  leave  it  open  to  the 
enemy's  incurfions ;  and  that  the  owners,  being  encouraged 
by  fo  large  an  authority,  might  be  the  more  watchful  in  it*a 
defence.    And  upon  this  account  alfo  there  were  formerly  two 
other  counties  palatine,  Pembrokefhire  and  Hexhamihire  -,  the 
latter  now  ^nited  with  Northumberland:  but  thefe  were  abo- 
lifhed  by  parliament,  the  former  in  27  Hen.  VIII,  the  latter 
in  14  Eliz,     And  in  27  Hen.  VIII,  likewife,  the  powers  be* 
fore  mentioned  of  owners  of  counties  palatine  were  abridged  \ 
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the  reafon  for  their  continuance  in  a  manner  ceaGng :  though 
ftill  all  wTits  are  witnefled  in  their  names^  and  all  forfeitures 
for  treafon  hj  the  common  law  accrue  to  them*. 

Of  thefe  three,  the  county  of  Durham  is  now  the  only 
one  remaining  in  the  hands  of  a  fubje£t.  For  the  earldom 
of  Chefter,  as  Camden  teftiiies,  was  united  to  the  crown  by 
Henry  III,  and  has  ever  fince  given  title  to  the  king's  eldeft 
fon.  And  the  county  palatine,  or  duchy,  of  Lancafter,  was 
the  property  of  Henry  of  Bolingbroke,  the  fon  of  John  of 
Gant,  at  the  time  when  he  wrefted  the  crown  from  king 
Richard  II,  and  afiumed  the  ftile  of  king  Henry  IV.  But  he 
was  too  prudent  to  fuller  this  to  be  united  to  the  crown;  left 
if  he  loft  one,  he  fliould  lofe  the  other  alfo.  For,  as  Plowden* 
and  fir  Edward  Coke^  obferve,  <'  he  knew  he  had  the  duchy 
«  of  Lancafter  by  fure  and  indefeafible  title,  but  that  his 
<*  title  to  the  crown  was  not  fo  aflured :  for  that  after  the 
**  deceafe  of  Richard  II  the  right  of  the  crown  was  in  th^ 
<^  heir  of  Lionel  duke  of  Chrenctf/econd  fon  of  Edward  III ; 
<<  John  of  Gkint,  father  to  this  Henry  IV,  being  but  the 
^^fiurth  fon/'  And  therefore  he  procured  an  a£tofparlia* 
ment,  in  the  firft  year  of  his  reign,  ordaining  that  the  duchy 
of  Lancafter^  and  all  other  his  hereditary  eftates,  with  all  their 
royalties  and  franchifes,  (hould  remain  to  him  and  his  heirs  for 
erer;  and  ihouldremain,defcend, be  adminiftered, and  govern- 
ed, in  like  manner  as  if  he  never  had  attained  the  regal  dignity : 
and  thus  they  defcended  to  his  fon  and  grandfon,  Henry  V 
and  Henry  VI ;  many  new  territories  and  privileges  being 
annexed  to  the  duchy  by  the  former^.  Henry  VI  being  at- 
tainted in  I  Edw.  IV,  this  duchy  was  declared  in  parliament 
to  have  become  forfeited  to  the  crown  *^,  and  at  the  fame  time 
an  a£l  was  made  to  incorporate  the  duchy  of  Lancafter,  to 
continue  the  county  palatine  (which  might  otherwife  have 
determined  by  the  attainder^)  and  to  make  the  fame  parcel 
of  the  duchy;  and,  farther,  to  veft  the  whole  in  king  Ed- 
ward IV  and  his  heirs,  Inn^s  of  England^  for  ever;  but  under 
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a  feparatc  guiding  and  governance  from  the  other  inheritances 
of  the  crown.  And  in  i  Hen,  VII  another  aft  was  made,  to 
jefume  fuch  part  of  the  duchy  lands  as  had  been  difmembered 
from  it  in  the  reign  of  Edward  IV,  and  to  veft  the  inheritance 
of  the  whole  in  the  king  and  his  heirs  for  ever,  as  amply  and 
largely,  and  in  like  manner,  form,  and  condition^  feparatefrom 
the  crown  of  Englatld  and  pofleflion  of  the  fame,  as  the  three 
Henries  and  Edward  IV,  or  any  of  them,  had  and  held  the  fame^* 

The  ifle  of  Ely  is  not  a  county  palatini,  though  fome- 
times  erroneoufly  called  fo,  but  only  a  royal  franchifc :  the 
biihop  having,  by  grant  of  king  Henry  the  firft,ywra  regalia 
witliin  the  ifle  of  Ely ;  whereby  he  exercifes  a  jurifdiftion 
over  all  caufes,  as  well  criminal  as  civil '• 

There  arc  alfo  counties  corporate :  which  arc  certain  cities 
and  towns,  fome  with  more,  fome  with  lefs  territory  annexed 
to  them;  to  which  out  of  fpecial  grace  and  favour  the  kings 
of  England  have  granted  the  privilege  to  be  counties  of  them- 
felves,  and  not  to  be  comprized  in  any  other  county ;  but  to 
be  governed  by  tlieir  own  fherifFs  and  other  magiflrates,  fo 
that  no  officers  of  the  county  at  large  have  any  power  to  in- 
termeddle therein.  Such  arc  London,  York,  Briftol,  Nor- 
wich, Coventry,  and  many  others.  And  thus  much  of  the 
countries  fubje£t  to  the  laws  of  England. 

^  Some  have  entertained  an  opinion  feems  to  have  been  nnderftood  very  early 
(Ploia-d.  220,  I,  a.  Lamb*  Ar^beicn,  after  the  ftatute  of  Henry  VJI,  that  the 
233.  4  Inft.  206.)  that  by  this  a£t  the  duchy  of  Lancaikr  was  bf  no  means 
«ight  of  the  duchy  veiled  only  in  the  na-  thereby  made  a  feparate  inheritance  from 
iuraly  and  not  in  the  pcl'tt'tcal  perfon  of  the  reft  of  the  royal  patrimony ;  fince  it 
king  Henry  VII,  as  formerly  in  that  of  defccndcc^  with  the  crown,  to  the  half- 
Henry  IV  ;  and  was  defcendible  to  his  blood  in  the  inftances  of  queen  Maryand 
natural  heirs,  independent  of  the  fuccef-  queen  Elizabeth :  which  it  could  not 
£on  to  the  crown.  And,  if  this  notion  have  done,  as  the  eftate  of  a  mere  duke 
were  well  founded,  it  might  have  be-  of  Lancafter,  in  the  common  courfe  of 
come  a  very  curious  queftion  at  the  time  legal  defcent*  The  better  opinion  there- 
of the  revolution  in  1 688,  in  whom  the  fore  feems  to  be  that  of  thofe  judges,  who 
right  of  the  duchy  remained  after  king  .  held  (Plowd.  221)  that  notwithiland- 
James's  abdication,  and  previous  to  the  ing  the  ftatute  of  Hen.  VII  (which  was 
attainder  of  the  pretended  prince  of  only  an  ad  of  refumption)  the  duchy 
Wales.  But  it  is  obfcrvable,  that  in  the  ftill  remained  as  eftabliflied  by  the  aft  of 
feme  aft  the  duchy  of  Cornwall  is  alfo  Edward  IV  j  feparate  from  the  other 
vcfted  in  king  Henry  Vll  and  his  heirs;  poflcflions  of  the  crown  in  order  and 
which  could  never  be  intended  in  any  government,  but  united  in  point  of  m- 
cvent  to  be  feparated  from  the  inherit-  heritance. 
ance  oi  the  crown*     And  indeed  it  K  4  Inft.  220. 
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CHAPTER      THE      FIRST. 
OF     THE     ABSOLUTE      RIGHTS     OF 

INDIVIDUALS. 


THE  objefts  of  the  laws  of  England  are  fo  verj 
numerous  and  extenfive,  that,  in  order  to  conC- 
der  them  with  any  tolerable  eafe  and  perfpicuity, 
it  will  be  neceflary  to  diftribute  them  methodically, 
under  proper  and  diftin£l  heads;  avoiding  as  much  as  poflible 
divifions  too  large  and  comprehenfive  on  the  one  hand,  and 
too  trifling  and  minute  on  the  other;  both  of  which  are 
C(jually  produ£liye  of  confufion. 

Now, 
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Now,  as  municipal  law  h  a  rule  of  ciril  conduA,  coin-* 
manding  what  is  right,  and  prohibiting  what  is  wrong ;  or 
as  Cicero  *,  and  after  him  our  Bradon  \  have  expre&d  it, 
JanSiio  jujia^  jubens  honefta  et  prohibens  contraria  ,•  it  follows, 
that  the  primary  and  prhicipal  objefts  of  the  law  are  rights 
and  WRONGS.  In  the  profecution  therefore  of  thefe  commen- 
taries, I  fhall  follow  this  very  fimple  and  obvious  divifion  ^ 
and  fhall  in  the  firft  place  confider  the  rigtts  that  are  com- 
manded, and  fecondly  the  wrongs  that  are  forbidden,  by  the 
laws  of  England. 

Rights  are  however  liable  to  another  fubdivifion  :  being 
^either,  firft,  thofe  which  concern  and  are  annexed  to  the  per- 
fons  of  men,  and  are  then  called  y«r/i  perfonaruniox  the  rights 
ofperfons  :  or  they  are,  fecondly,  fuch  as  a  man  may  acquire 
over  external  objedis,  or  things  unconnected  with  his  perfon, 
which  are  ftiled  jura  rerum  or  the  rights  of  things*  Wrongs 
alfo  arc  divifible  into,  firft,  private  wrongs,  which,  being  an 
infringement  merely  of  particular  rights,  concern  indivi- 
duals only,  and  are  called  civil  injuries  ^  and  fecondly,  pui/ic 
wrongs,  which,  being  a  breach  of  general  and  public  rights, 
ViffeQ,  the  whole  community,  and  are  called  crimes  and  mif- 
demefnors. 

The  objefts  of  the  laws  of  England  falling  into  this  four- 
fold divifion,  the  prefent  commentaries  will  therefore  confiil 
of  the  four  following  parts:  i.  The  rights  of  perfons ;  with 
the  means  whereby  fuch  rights  may  be  either  acquired  or 
loft.  2.  The  rights  of  things i  with  the  means  alfo  of  acquiring 
and  lofing  them.  3.  Private  wrongs,  or  civil  injuries;  with 
the  means  of  redrefling  them  by  law.  4.  Public  wfrongs,  or 
crimes  and  mifdemefnors;  with  the  means  of  prevention  an4 
punifhmentf 

We  are  now,  firft,  to  confider  the  rights  of  perfons  i  with 
the  iheans  of  acquiring  and  lofing  them, 
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Now  the  rights  of  perfons  that  are  commanded  to  be  ob^ 
fenred  by  the  municipal  law  are  of  two  forts :  firft,  fuch  as 
are  due  from  every  citi2en,  which  are  ufually  called  civil 
dutm  :  and,  fecondly,  fuch  as  belong  to  him,  which  is  the 
more  popular  acceptation  of  rights  or  jura.  Both  may  indeed 
be  comprized  in  this  latter  diviiion  \  for,  as  all  focial  duties 
are  of  a  relative  nature,  at  the  fame  time  that  they  are  due 
frmn  one  man,  or  let  of  men,  they  muft  alfo  be  due  to  ano^ 
ther.  But  I  apprehend  it  will  be  more  clear  and  cafy,  to 
confider  many  of  them  as  duties  required  from,  rather  than 
as  rights  belonging  to,  particular  perfons.  Thus,  for  in- 
ftance,  allegiance  is  ufually,  and  therefore  mod  eafily,  con- 
fidered  as  the  duty  of  the  people,and  prote£lion  as  the  duty  of 
the  magiftrate ;  and  yet  they  are,  reciprocally,  the  rights  a^ 
well  as  duties  of  each  other.  Allegiance  is  the  right  of  the 
magiftrate,  and  protection  the  right  of  the  people. 

Persons  alfo  are  divided  by  the  law  Into  either  natural 
perfons,  or  arrificiaL  Natural  perfons  are  fuch  as  the  God  of 
nature  formed  us ;  artificial  are  fuch  as  are  created  and  de^ 
vifed  by  human  laws  for  the  purpofes  of  fociety  and  govem-w 
ment,  which  ;ire  called  corporations  or  bodies  politic. 

The  rights  of  perfons  confidered  in  their  natural  capacities 
are  alfo  of  two  forts,  abfolutc,  and  relative.  Abfolute,  which 
are  fuch  as  appertain  and  belong  to  particular  men,  merely  as 
individuals  or  fingle  perfons :  relative,  which  are  incident  to 
them  as  members  pf  fociety,  and  ftanding  in  various  relations 
to  each  other.  The  firft,  that  is,  ^bfolute  rights,  will  be  the 
fubjefl  of  the  prcfent  chapter. 

By  the  abfolute  rights  of  Individuals  we  mean  thofe  which 
are  fo  in  their  primary  and  ftrifteft  fenfc ;  fuch  as  would  be- 
long to  their  perfons  merely  in  a  ftate  of  nature,  and  which 
every  man  is  entitled  to  enjoy,  whether  out  of  fociety  or  in  it, 
^ut  widi  regard  to  the  abfolute  duties^  >vhich  man  is  boun4 

to 
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to  perfonn  confidered  as  a  mere  individual,  it  is  not  to  be  ex- 
pedited that  any  human  municipal  law  fhould  at  all  explain 
or  enforce  them.  For  the  end  and  intent  of  fuch  laws  beiog 
^nly  to  regulate  the  behaviour  of  mankind,  as  they  are  mem- 
bers of  fociety,  and  ftand  in  various  relations  to  each  other^ 
tliey  have  confequently  no  concern  with  any  other  but 
focial  or  relative  duties.  Let  a  man  therefore  be  ever  fa 
abandoned  in  his  principles,  or  vitious  in  his  pra6lice,  pro- 
vided he  keeps  his  wickednefs  to  himfelf,  and  does  not  oiFend 
againft  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.  But  if  he  makes  his  vices  public,  tliough  they 
be  fuch  as  feem  principally  to  afie£b  himfelf,  (as  drunkennefs, 
or  the  like)  they  then  become,  by  the  bad  example  they  fet, 
of  pernicious  eiTefls  to  fociety ;  and  therefore  it  is  dien  the 
bufmefs  of  human  laws  to  corred  them.  Here  the  circum- 
ftance  of  publication  is  what  alters  the  nature  of  the  cafe. 
Public  fobriety  is  a  relative  duty,  and  therefore  enjoined  by 
our  laws ;  private  fobriety  is  an  abfolute  duty,  which,  whe- 
riicr  it  be  performed  or  not,  human  tribunals  can  never 
know ;  and  therefore  they  can  never  enforce  it  by  any  civil 
lan£lion.  But  with  refpe£t  to  rights^  the  cafe  is  different. 
Human  laws  define  and  enforce  as  well  thofe  rights  which 
belong  to  a  man  confidered  as  an  individual,  as  thofe  which 
belong  to  him  confidered  as  related  to  others. 

PoR  the  principal  aim  of  fociety  is  to  protefb  individuals  in 
the  enjoyment  of  thofe  abfolute  rights,  which  were  veiled  in 
them  by  the  immutable  laws  of  nature ;  but  which  C9uld  not 
be  prefcrved  in  peace  without  that  mutual  afliftance  and  inter- 
courfe,  which  is  gained  by  the  inftitution  of  friendly  and  fo- 
cial communities.  Hence  it  follows,  that  the  firfl  and  pri« 
mary  end  of  human  laws  is  to  maintain  and  regulate  thefe  aih- 
fjute  rights  of  individuals.  Such  rights  as  are  focial  and  r^ 
lative  refult  from,  and  are  pofterior  to,  the  formation  of  dates 
and  focieties:  fo  that  to  maintain  and  regulate  thefe,  is  clearly 
a  fubfequent  confideration.  And  therefore  the  principal 
view  of  human  laws  is,  or  ought  always  to  be,  to  explain, 
proteft,  and  enforce  fuch  rights  as  are  abfolute,  which  in 

tliemfelves 
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themfelves  are  few  and  fimple  \  and  then  fuch  rights  as  are 
relative,  which,  arifing  from  a  variety  of  connexions,  will  be 
far  more  numerous  and  more  complicated.  Thefe  will  take 
up  a  greater  fpace  in  any  code  of  laws,  and  hence  may  ap- 
pear to  be  more  attended,  to,  though  in  reality  they  are  not, 
than  the  rights  of  the  former  kind.  Let  us  therefore  proceed 
to  examine  how  far  all  laws  ought,  and  how  far  the  laws 
of  England  adually  do,  take  notice  of  thefe  abfolute  rightSj 
and  provide  for  their  lafting  fecurity. 

The  abfolute  rights  of  man,  coniidered  as  a  free  agent,  en- 
do^wed  with  difcemment  to  know  good  from  evil,  and  with 
po^wer  of  choofing  thofe  meafures  which  appear  to  him  to  be 
moft  dcfirable,  are  ufually  fummed  up  in  one  general  appel- 
lation, and  denominated  the  natural  liberty  of  mankind. 
This  natural  liberty  coniifts  properly  in  a  power  of  ading  as 
one  thinks  fit,  without  any  reftraint  or  control,  unlefs  by  the 
law  of  nature ;  being  a  right  inherent  in  us  by  birth,  and 
one  of  the  gifts  of  God  to  man  at  his  creation,  when  Ke  en- 
dued him  with  the  faculty  of  free-will.     But  every  man, 
when  he  enters  into  fociety,  gives  up  a  part  of  his  natural  li- 
berty, as  the  price  of  fo  valuable  a  purchafe ;  and,  in  confi- 
deration  of  receiving  the  advantages  of  mutual  commerce, 
obliges  himfelf  to  conform  to  thofe  laws,  which  the  commu- 
nity has  thought  proper  to  eftablifh.     And  this  fpecies  of  le- 
gal obedience  and  conformity  is  infinitely  more  defirable  than 
that  wild  and  favage  liberty  which  is  facrificed  to  obtain  it. 
For  no  man,  that  confiders  a  moment,  would  wifh  to  retain 
the  abfolute  and  uncontrolled  power  of  doing  whatever  he 
pleafes :  the  confequence  of  which  is,  that  every  other  man 
would  alfo  have  the  fame  power;  and  then  there  would  be  no 
fecurity  to  individuals  in  any  of  the  enjoyments  of  life.     Po- 
litical therefore,  or  civil  liberty,  which  is  that  of  a  member 
of  fociety,  is  no  other  than  natural  liberty  fo  far  rcftrained  by 
human  laws  (and  no  farther)  as  is  neceffary  and  expedient 
for  the  general  advantage  of  the  public  ^.     Hence  we  may 
collect  that  the  law,  which  rcftrains  a  man  from  doing  mif- 

«  F4fult4t  tjtit,  fu  J  <uiqut  factrc  flkety  nifi  fuiJ  jur0pr»biketMr»     Jrfi*  1. 3?  i • 
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chief  to  his  fcllow-citizcns,  though  it  diminiflics  the  natural, 
increafes  the  civil  liberty  of  mankind  5  but  that  every  wanton 
and  caufelefs  reftraint  of  the  will  of  the  fubjeft,  whether 
-praAifed  by  a  monarch,  a  nobility,  or  a  popular  affembly,  is 
a  degree  of  tyranny:  nay,  that  even  laws  themfelves,  whe- 
ther made  with  or  without  our  confent^  if  they  regulate  and 
conftrain  our  conduft  in  matters  of  mere  indifference,  with- 
out any  good  end  in  view,  are  regulations  dcftruftive  of  li- 
berty:  whereas,  if  any  public  advantage  can  arife  from  obferv- 
ing  fuch  precepts,  the  control  of  our  private  inclinations,  in 
one  or  two  particular  points,  will  conduce  to  preferve  our  ge- 
neral freedom  in  others  of  more  importance ;  by  fupporting 
that  ftatc  of  fociety,  which  alone  can  fecure  our  independ- 
ence. Thus  the  ftatute  of  king  Edward  IV'*,  which  forbad 
the  fine  gentlemen  of  thofe  times  (under  the  degree  of  a  lord) 
to  wear  pikes  upon  their  fhoes  or  boots  of  mqre  than  two 
inches  in  length,  was  a  law  tliat  favoured  of  oppreflion  ;  be- 
caufe,  however  ridiculous  the  fafhion  then  in  ufe  might  ap- 
pear, the  reftraining  it  by  pecuniary  penalties  could  fcrve  no 
purpofe  of  common  utility.  But  the  ftatute  of  king  Charles 
11%  which  prefcribes  a  thing  feemingly  as  indifferent^ 
(a  drefs  for  the  dead,  who  are  all  ordered  to  be  buried  in  wool- 
len) is  a  law  confident  with  public  liberty;  for  it  encours^s 
the  ftaple  trade,  on  which  in  great  meafure  depends  the  uni- 
Verfal  good  of  the  nation.  So  that  laws,  when  prudently 
framed,  are  by  no  means  fubverfive  but  rather  introduftivc  of 
liberty;  for  (as  Mr  Locke  has  well  obferved^)  where  there  is 
no  law  there  is  no  freedom.  But  then,  on  the  other  hand, 
that  conftitution  or  frame  of  government,  tliat  fyftem  of 
laws,  is  alone  calculated  to  maintain  civil  liberty,  which 
leaves  the  fubjeft  entire  matter  of  his  own  condud, except  in 
thofe  points  wherein  the  public  good  requires  fame  dire&ion 
or  reftraint. 

The  idea  and  praftlce  of  this  political  or  civil  liberty  flou- 
rifli  in  their  highei^  vigour  in  thcfe  kingdoms,  where  it  falls 
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Kttk  fliort  of  perfeftion,  and  can  only  be  loft  or  deftroyed  by 
the  folly  or  demerits  of  it's  owner:  the  legiflature,  and  of 
courfe  the  laws  of  England,  being  peculiarly  adapted  to  the 
jjrcfcrvation  of  this  ineftimable  bleffing  even  in  the  meaneft 
fubjed.  Very  different  from  the  modern  conftitutionsof  other 
dates,  on  the  continent  of  Europe,  and  from  the  genius  of 
the  imperial  law;  which  in  general  are  calculated  to  veft  an 
arbiti^ry  and  defpotic  power,  of  controlling  the  aftions  of  the 
fubjeA,  in  the  prince,  or  in  a  few  grandees.  And  this  fpirit 
of  liberty  is  fo  deeply  implanted  in  our  conftitution,  and 
rooted  even  in  our  very  foil,  that  a  flave  or  a  negro,  the  mo. 
xnent  he  lands  in  England,  falls  under  the  protedion  of  the 
laws,  and  fo  far  becomes  a  freeman^;  though  the  mafter*8 
right  to  his  fervice  may  poffibly  ftill  continue. 

The  abfolute  rights,  of  every  Englifliman,  (which,  taken 
in  a  political  and  extenCve  fenfe,  are  ufually  called  their  liber«» 
ties)  as  they  are  founded  on  nature  and  reafon,  fo  they  are 
coeval  with  our  form  of  government;  though  fubje£l  at  times 
to  flu&uate  and  change;  their  eftabliihment  (excellent  as  it 
is)  being  ftill  human.     At  fome  times  we  have  (een  them  de- 
prefied  by  overbearing  and  tyrannical  princes ;  at  others  fo 
luxuriant  as  even  to  tend  to  anarchy,  a  worfe  ftate  than  ty- 
ranny itfelf,  as  any  government  is  better  dian  none  at  all. 
But  the  vigour  of  our  free  conftitution  has  always  delivered 
the  nation  from  thefe  embarraiTments :  and,  as  foon  as  the 
convulfions  confequent  on  the  ftruggle  have  been  over,  the 
balance  of  our  rights  and  liberties  has  fettled  to  it's  proper 
level;  and  their  fundamental  articles  have  been  from  time  to 
^me  aflerted  in  parliament^  as  often  as  they  were  thought  to 
be  hi  danger. 

First,  by  the  great  charter  of  liberties,  which  was  obtain- 
ed, fword  in  hand,  from  king  John,  and  afterwards,  with 
fpme  alterations,  confirmed  in  parliament  by  king  Henry  the 
third,  his  fon.  Which  charter  contained  very  few  new 
grants;  but,  as  fir  Edward  Coke**  obferves,  was  for  the  moft 
part  declaratory  of  the  principal  grounds  of  the  fundamental 

I  Salk.  666,     See  ch.  14.  h  a  InA.  proVm. 
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laws  of  England.    Afterwards  by  the  ftatute  called  cofifirma* 
tio  cartarum  *,  whereby  the  great  charter  is  dire£};ed  to  be  al- 
lowed as  the  common  law;  all  judgments  contrary  to  it  are 
declared  void;  copies  of  it  are  ordered  to  be  fent  to  all  cathe« 
dral  churches,  and  read  twice  a  year  to  the  people ;  and  fen* 
tence  of  excommunication  is  direfted  to  be  as  conftantly  de- 
nounced againft  all  thofe  that  by  word,  deed,  or  counfel,  a& 
contrary  theretOt  or  in  any  degree  infringe  it.     Next,  by  a 
multitude  of  fubfequent  corroborating  ftatutes  (Gr  Edward 
Coke,  I  think,  reckons  thirty-two^)  from  tlie  firft  Edward 
to  Henry  the  fourth.     Then,  after  a  long  interval,  by  thepe^ 
thion  of  right  i  which  was  a  parliamentary  declaration  of  the 
liberties  of  the  people,  aflented  to  by  king  Charles  the  firft  in 
the  beginning  of  hi^  reign.     Which  was  clofely  followed  by 
the  ftill  more  ample  conceflions  made  by  that  unhappy  prince 
to  his  parfiament,  before  the  fatal  rupture  between  them;  and 
by  the  many  falutary  laws,  particularly  the  habeas  corpus  a£l, 
pailed  under  Charles  the  fecond.     To  thefe  fucceeded  the  bill 
of  rights y  or  declaration  delivered  by  the  lords  and  commons 
to  the  prince  and  princefs  of  Orange  13  February  1688;  and 
afterwards  enabled  in  parliament,  when  they  became  king 
and  queen :  which  declaration  concludes  in  thefe  remarkable 
words;  ^^  and  they  do  claim,  demand,  and  iiifift  upon,  all 
^<  and  fingular  the  premifes,  as  their  undoubted  rights  and 
*•  liberties."     And  the  aft  of  parliament  itfelf  *  recognizes 
<<  all  and  fingular  the  rights  and  liberties  aflerted  and  claim- 
<<  ed  in  the  faid  declaration  to  be  the  true,  antient,  and  in- 
**  dubltable  rights  of  the  people  of  this  kingdom."    Laftly, 
thefe  liberties  were  again  afierted  at  the  commencement  of 
the  prefent  century,  in  the  a8  of  fettlement^y  whereby  thc- 
crown  was  limited  to  his  prefent  majefty's  illuftrious  houfe : 
and  fome  new  provifions  were  added,  at  the  fame  fortunate 
aera,  for  better  fecuring  our  religion,  laws,  and  liberties;, 
which  the  ftatute  declares  to  be  **  the  birthright  of  the  peo- 
'<  pie  of  England,"  according  to  the  antient  dofbrine  of  die 
common  law**. 
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Thus  much  for  the  declaration  of  our  rights  and  llbcr- 

ties«    The  rights  themfelves>  thus  defined  by  thefe  feveral 

ftatutes^  confift  in  a  number  of  private  immunities;  ^rhich 

will  appear,  from  what  has  been  premifed,  to  be  indeed  no 

t>tb€Ty  than  either  that  nfiduum  of  natural  liberty,  which  \% 

not  required  by  die  laws  of  fociety  to  be  facriiiced  to  public' 

convenience  \  or  elfe  thofe  civil  privileges,  which  fociety  hath 

engaged  to  provide,  in  lieu  of  the  natural  liberties  fo  giveit' 

up  by  individuals.    Thefe  therefore  Were  formerly,  either  b^ 

inheriitance  or  purchafe,  the  rights  of  all  mankind  \  but,  in 

Rioft  other  countries  of  the  world  being  now  more  or  lefs  de*^ 

bafed  and  deftroyed,  they  at  prefent  may  be  faid  to  remain,  in' 

a  peculiar  and  emphatical  manner,  the  rights  of  the  people 

of  England^    And  thefe  may  be  reduced  to  three  principal  or 

primary  articles;  the  right  of  perfonal  fecurity,  the  right  o£ 

perfonal  liberty^  and  the  right  of  private  property :  becaufe^ 

as  there  is  no  other  known  method  of  compulfion,  or  of 

abridging  man's  natural  free  will,  but  by  an  infringement 

or  diminution  of  one  or  other  of  thefe  important  rights,  the 

prefervation  of  thefe,  inviolate,  may  juftly  be  faid  to  include 

the  prefervation  of  our  civil  immunities  in  their  largeft  and 

moft  extenfivc  fenfck . 

I.  The  right  of  perfonal  fecurity  confifts  in  a  perfon*s 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  hi$ 
body,  his  health,  and  his  reputation^ 

I.  Life  is  the  immediate  gift  of  Cod,  aright  inherent  by 
nature  in  every  individual;  and  it  begins  in  contemplation  o£ 
law  as  foon  as  an  infant  is  able  to  ftir  in  the  mother's  womb* 
For  if  a  woman  is  quick  with  child,  and  by  a  potion  or  other- 
wife,  killeth  it  in  her  womb;  or  if  any  one  beat  her,  where* 
by  the  child  dicth  in  her  body^  and  flie  is  delivered  of  a  dead 
child;  this,  though  not  murder,  was  by  the  antient  law  homi- 
cide or  manflaughter^*    But  the  modern  law  doth  not  look 

•  5i  attquii  wultcrtm  frtgtianttm  fir*  malum fuerUy  et  ntaxtme f  fiurit  anifna^ 
€ftjltntf  vtl  a  vtnetmm  dtderit^  per  quod  turn,  facit  btmhidium,  Br^^on*  /•  %» 
Jkcerit  ^inrtwam  \  Ji  puerpirium  jam  for*     r .  2 1  • 
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upon  this  ofFence  in  quite  fo  atrocious  a  lights  but  merely  as 
a  heinous  mifdemefnor  K 

An  infant  in  venire  fa  mere,  ox  in  the  mother's  womby  is 
fuppofed  in  law  to  be  born  for  many  purpofes.  It  is  capable 
of  having  a  legacy^  or  a  Surrender  of  a  copyhold  eftate  made 
to  it.  It  may  have  a  guardian  afligned  to  it^ ;  and  it  b  ena« 
bled  to  have  an  eftate  limited  to  it^s  ufe,  and  to  take  after- 
wards by  fuch  limitation,  as  if  it  were  then  a£lually  born'* 
And  in  this  point  the  civil  law  agrees  with  ours*. 

2.  A  man's  limbs  (by  wluch  for  the  prefent  we  only 
underftand  thofe  members  which  may  be  ufeful  to  him  in 
fight,  and  the  lofs  of  which  alone  amounts  to  mayhem  by  the 
common  law)  are  alfo  the  gift  of  tlie  wife  creator,  to  en^fe 
him  to  proteft  himfelf  from  extern^  injuries  in  a  ftate  of  na- 
ture. To  thefe  therefore  he  has  a  natural  inherent  right  ^ 
and  they  cannot  be  wantonly  deftroyed  or  difabled  without  a 
manifcft  breach  of  civil  liberty. 

Both  the  life  and  limbs  of  a  man  are  of  fuch  high  value^ 
m  the  eftimation  of  the  law  of  England,  that  it  pardons  even 
homicide  if  committed  fe  defendendo,  or  in  order  to  preferve 
them,  tor  whatever  is  done  by  a  man,  to  fave  either  life  or 
member,  is  looked  upon  as  done  upon  the  higheft  neceility 
and  compulfion.  Therefore  if  a  man  through  fear  of  death 
or  mayhem  is  prevaDed  upon  to  execute  a  deed,  or  do  any 
other  legal  a£):  \  thefe,  tliough  accompanied  with  all  other 
the  requifite  folemnitics,  may  be  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  apprehenfion  of  loiing  his  life, 
or  even  his  limbs,  in  cafe  of  his  non-compliance'.  And  the 
fame  is  alfo  a  fufRcient  excufe  for  the  commiflion  of  many 
mifdemefnors,  as  will  appear  in  the  fourth  book.  The  con- 
ftraint.  a  man  is  under  in  thefe  cxrcumftances  is  called  in 
law  durefsf  ixofix  the  Latin  durities,  of  which  there  are  two 

P  3  Inft.  50*  Uguntur  in  rerum  ratura  effe^  mm  de  etrum 
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Ibrtt ;  durefs  of  {mprifonment,  where  a  man  a£tually  lofes  his 
libcitfi  of  which  we  fliall  prefendy  fpeak ;  and  durefs  ptr 
wtmoif  where  the  hardfliip  is  only  threatened  and  impending* 
which  is  that  we  are  now  difcourfing  of.    Durefs  per  tmnas 
is  either  for  fear  of  lofs  of  life,  or  elfe  for  fear  of  mayhem,  or 
]o(s  of  limb.     And  this  fear  muft  be  upon  fufficient  reafon  ; 
«  non^  as  Bra£lon  exprefles  it,  ^^fufpicio  cujuflihet  vani  et 
<'  meticul^  bominisj  fid  talis  quipeffit  cadere  in  virum  con/Ian^ 
(^  iem  ;  talis  enim  debet  ejfe  metusy  qui  infe  contineat  vitat  peri» 
•*  euUitn^  out  corporis  cruciatum^*      A  fear  of  battery,   or 
being  beaten,  though  never  fo  well  grounded,  is  no  durefs  ; 
neither  is  the  fear  of  having  one's  houfe  burned,  or  one's 
goods  taken  away  and  deftroyed )  becaufe  in  thefe  cafes, 
flxnild  the  threat  be  performed,  a  man  may  have  (atisfaiSlion 
by  recovering  equivalent  damages  ^ :  but  no  fuitable  atone* 
mcnt  can  be  made  for  the  lofs  of  life,  or  limb.     And  the  in- 
dulgence (hewn  to  a  man  under  this,  the  principal,  fort  of 
durefs,  the  fear  of  lofing  his  life  or  limbs,  agrees  alfo  with 
diat  maxim  of  the  civil  law  \  ignofcitur  ei  qui  fanguinem  fitum 
ytaBUr  fuaEUr  redemptum  voluit  '• 

Tbb  law  not  only  regards  life  and  member,  and  prote£bs 
every  man  in  the  enjoyment  of  them,  but  alfo  fumifhes  him 
with  every  thing  neceflary  for  their  fupport.  For  there  is  no 
man  fo  indigent  or  wretched,  but  he  may  demand  a  fupply 
fufficient  for  all  the  neceiCties  of  life  from  .the  more  opulent 
part  of  the  community,  by  means  of  the  ieveral  ftatutes  enadt- 
edfor  the  relief  of  the  poor,  of  which  in  their  proper  places. 
A  humane  provifion  j  yet,  though  di&ated  by  the  principles 
of  fociety,  difcountenanced  by  the  Roman  laws.  For  the 
cdifts  of  the  emperor  Conftantine  commanding  the  public  to 
maintain  the  children  of  thofe  who  were  unable  to  provide 
for  them,  in  order  to  prevent  the  murder  and  expofure  of  in-< 
fams,  an  inftitution  founded  on  the  fame  principle  as  our 
foundling  hofpitals,  though  comprized  in  the^rheodofian 
code^^  were  reje£ted  in  Juftinian's  collection. 

■  ^  1.  f.  5.  X  F/.  48.  II.  f • 
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These  rights^  of  life  andmember,  can  only  be  determined 
by  the  death  of  the  perfon;  which  was  formerly  accounted 
to  be  either  a  civil  or  natural  death.  The  civil  death  com- 
menced, if  any  man  was  baniihed  or  abjured  the  realm  *  b]f 
the  procef^  of  the  common  law,  or  entered  into  religion  ; 
that  is,  went  into  a  monaftery,  and  became  there  a  moxdepro- 
feiTed:  in  which  cafes  he  was  abfolutely  dead  in  law,  and  his 
next  heir  ihould  have  his  eftate.  For,  fuch  baniihed  man  wai 
entirely  cut  off  from  fociety^  and  fuch  a  monk,  upon  his  pro- 
fefTion,  renounced  folemnly  all  fecular  concerns:  and  beGdes^ 
as  the  popiih  clergy  claimed  an  exemption  from  the  duties  of 
civil  life  and  the  commands  of  the  temporal  magiftrate,  the 
genius  of  the  Engliih  laws  would  not  fufier  thofe  perfons  to 
enjoy  the  benefits  of  fociety,  who  fecluded  themfelves  from  it^ 
and  ref  ufed  to  fubmit  to  its  regulations  *•  A  monk  was  there- 
fore accounted.  £it;i7//fr  mortuuSf  and  when  he  entered  into  re* 
ligion  might,  like  other  dying  men,  make  his  teftament  and 
executors ;  or,  if  he  made  none,  Uie  ordinary  might  grant  ad« 
mini(lr4tibn  to  his  next  of  kin,  as  if  he  were  a£tually  dead  in-* 
teilate.  And  fuch  executors  and  adminiftrators  had  the  fame 
power,  and  might  bring  the  fame  actions  for  debts  due  to  the 
/eligious,  and  were  liable  to  the  fame  a£Hons  for  thofe  Axxtjrom 
him,  as  if  he  were  naturally  deceafed''.  Nay,  fo  far  has  this 
principle  been  .carried,  that  when  one  was  bound'  ina  bond  to 
an  abbot  and  his  fucceflbrs,  and  afterwards  made  his  executors 
and  profeiTed  himfelf  a  monk  of.  the  fame  abbey,  and  in  procels 
of  time  was  himfelf  made  abbot  thereof ;  here  the  law  give 
him,  in  the  capacity  of  abbbt,.an  a£tion  of  debt  againft  his  own 
executors  to  recover  the  money  duc^.  In  fliort,  a  monk  or  re- 
ligious waa  fo  effectually  dead  in  law,  that  a  leafe  made  even  to 
a  third  per£bn,  during  the  life  (generally)  of  one  who  after- 
wards became  a  monk,  determined  by  fuch  his  entry  into  re- 
ligion :  for  which  reafon  leafes,  and  other  conveyances  for  life^ 
were  ufually  made  to  have  and  to  hold  for  the  term  of  one's 
natural  life''.     But,  even  in  the  rimes  of  popery,  the  law  of 

>  Co.  Litt.  133.  tintt  tni  turn  jut  non  debet  itrtre  cffduu* 

*  This  WAS  alfo  a  rule  in  the  feodal  b  Litt.  §.  200. 

law,  /.  2,  r.  21 .  deji't9  fjft  m'lia  feculi,  qui  c  Co.  LitU  133. 

faSfui  ifimUtt  Cbnjli\  net  keneffium  ftr-  d  z  j^ep*  481  Co.  Lilt,  ifl* 
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Sngland  tx>ok  no  cognizance  of  profejffion  in  any  foreign 
country,  becaufe  the  fa€l  could  not  be  tried  in  our  courts^ ; 
and  therefore,  ilnee  the  reformation,  this  difability  is  held  to 
be  aboliihed  ^ :  as  is  alfo  the  difability  of  banifhment,  con- 
fequent  upon  abjuration,  by  ftatute  21  Jac.  I.  c.  a8« 

This  natural  life  being,  as  was  before  obferved,  the  im* 
mediate  donation  of  the  great  creator,  cannot  legally  be  dif* 
poied  of  or  deftroyed  by  any  individual,  neither  by  the  perfon 
himfelf,  nor  by  any  other  of  his  fellow-creatures,  merely  upon 
their  own  authority.  Yet  neverthelefs  It  may,  by  the  divine 
permifhon,  be  frequently  forfeited  for  the  breach  of  thofe  laws 
of  ibciety,  which  are  enforced  by  the  fan£tion  of  capital  pu- 
niihments ;  of  the  nature,  reftri£lions,  expedience,  and  le* 
gality  of  which,  we  may  hereafter  more  conveniently  inquire 
m  the  concluding  book  of  thefe  commentaries.  At  prefent,  I 
ihall  only  obferve,  tliat  whenever  the  conjiitution  of  a  ilate  veils 
in  any  man,  or  body  of  men,  a  power  of  deftroylng  at  plea^ 
fure,  without  the  dire&ion  of  laws,  the  lives  or  members  of 
the  fubje£i,  fuch  conftitution  is  in  the  higheft  degree  tyran- 
nical: and  that  whenever  any  laws  dire£l  fuch  deftru£iion  for 
light  and  trivial  caufes,  fuch  laws  are  likewife  tyrannical, 
though  in  an  inferior  degree :  becaufe  here  the  fubjedl  is 
aware  of  the  danger  he  is  cxpofed  to,  and  may  by  prudent 
caution  provide  againft  it.  The  ftatute  law  of  England  does 
therefore  very  feldom,  and  the  common,  law  does  never  in- 
fii£l  any  punifhment  extending  to  life  or  limb,  unlefs  upon 
the  higheft  neceffity :  and  the  conftitution  is  an  utter  ftranger 
to  any  arbitrary  power  of  killing  or  maiming  the  fubje£i  with- 
out the  exprefs  warrant  of  law.  **  Nullus  /iher  homo"  fays  the 
great  charter  ^,  '*  aliquo  niodo  deftruaturj  niji  per  legale  judU 
*^  ctum  parium  fuorum  aut  per  legem  terraeJ*  Which  words, 
•^  oTtquo  tnodo  deftruatury*  according  to  fir  Edward  Coke ^, 
include  a  prohibition  not  only  of  killings  and  maiming^  but 
alfo  oi  torturing  (to  which  our  laws  are  ftrangers)  and  of  every 
oppreflion  by  colour  of  an  illegal  authority.  And  it  is  enabl- 
ed by  the  ftatute  5  Edw.  III.  c.  9.  that  no  man  fliall  be  fore- 

*  Co.  Litt.  133,  %  c.  29. 

f  1  Salk.  i6a»  ^  2  Inft,  48. 
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judged  of  life  or  limb,  contrary  to  the  great  charter  and  the 
law  of  the  land  :  and  again,  by  ftatute  28  £dw.  III«  c.  3. 
that  no  man  (hall  be  put  to  death,  without  Jieing  brought  to 
anfwer  by  due  procefs  of  law. 

3.  Besides  thofe  limbs  and  members  that  may  be  nece£> 
fary  to  a  man,  in  order  to  defend  himfelf  or  annoy  his  ene- 
my, the  reft  of  his  perfon  or  body  is  alfo  entitled,  by  the  fame 
natural  right,  to  fecurity  from  the  corporal  infults  of  me- 
naces, aflaults,  beating,  and  wounding ;  though  fuch  infults 
amount  not  to  deftru£tion  of  life  or  member. 

4.  The  prefervation  of  a  man's  health  from  fuch  prafUces 
as  may  prejudice  or  annoy  it ;  and 

5.  The  fecurity  of  his  reputation  or  good  name  from  the 
arts  of  detra£tion  and  flander,  are  rights  to  which  every  man 
is  entitled,  by  reafon  and  natural  juft ice ;  (ince  without  thefe 
it  is  impoflible  to  have  the  perfefl  enjoyment  of  any  other  ad- 
vantage or  right.  But  thefe  three  laft  articles  (being  of  much 
lefs  importance  than  thofc  which  have  gone  before,  and  thofe 
which  are  yet  to  come)  it  will  fuffice  to  have  barely  mention-^ 
ed  among  the  rights  of  perfons :  referring  the  more  minute 
difcuffion  of  their  feveral  branches,  to  thofe  parts  of  our 
commentaries  which  treat  of  the  infringement  of  thefe  rights, 
luidcr  the  head  of  perfonal  wrongs. 

II.  Next  to  perfonal  fecurity,  the  law  of  England  regards, 
aiTerts,  and  preferves  the  perfonal  liberty  of  individuals.  This 
perfonal  liberty  confifts  in  the  power  of  loco-motion,-  of 
changing  Ctuation,  or  moving  one's  perfon  to  whatfoevcr 
place  one's  own  inclination  may  dire£l;  without  imprifon- 
ment  or  rcftraint,  unlefs  by  due  courfe  of  law.  Concerning 
which  we  may  make  the  fame  obfervations  as  upon  the  pre- 
ceding article ;  that  it  is  a  right  ftri£tly  natural  j  that  the 
laws  of  England  have  never  abridged  it  without  fufficient 
caufe ;  and,  that  in  this  kingdom  it  cannot  ever  be  abridged 
at  tiie  mere  difcretion  of  the  magiftrate,  without  the  explicit 
pcrmiffion  of  the  laws.    Here  again  the  language  of  the  great 
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charter^  is,  that  no  freeman  (hall  be  taken -or  imprifoned^ 
bat  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of 
the  land.  And  many  fubfequent  old  ftatutes  j  exprefsly  dU 
Te€tf  that  no  man  ihall  be  taken  or  imprifoned  by  fuggeftion 
or  petition  to  the  king  or  his  council,  unlefs  it  be  by  legal 
indiflment,  or  the  procefs  of  the  common  law.  By  the  pe- 
tition of  right,  3  Car.  I,  it  is  ena£led,  that  no  freeman  (hall 
be  imprifoned  or  detained  without  caufe  (hewn,  to  which  he 
may  make  anfwer  according  to  law.  By  16  Car.  I.  c.  10.  if 
any  perfon  be  reftrained  of  his  liberty  by  order  or  decree  of 
any  illegal  court,  or  by  command  of  the  king's  majefty  in 
perfon,  or  by  warrant  of  the  council  board,  or  of  any  of  the 
privy  council  j  he  (hall,  upon  demand  of  his  council,  have 
a  writ  of  habeas  corpus^  to  bring  his  body  before  the  court  of 
king's  bench  or  common  pleas ;  who  (Iiall  determine  whe. 
ther  the  caufe  of  his  commitment  be  juft,  and  thereupon 
do  as  to  juftice  (hall  appertain.  And  by  3 1  Car.  II.  c.  2. 
commonly  called  the  habeas  corpus  aB^  the  methods  of  ob- 
taining this  writ  are  fo  plainly  pointed  out  and  enforced,  that» 
fo  long  as  this  (latute  remains  unimpeached,  no  fubje£t  of 
England  can  be  long  detained  in  prifon,  except  in  thofe 
cafes  in  which  the  law  requires  and  juftifies  fuch  detainer* 
And,  left  this  a£t  (hould  be  evaded  by  demanding  unreafon- 
able  bail>  or  fureties  for  the  prifoner^s  appearance,  it  is  de- 
clared by  I  W.  &  M.  ft.  2.  c.  2«  that  exceflive  bail  ought 
not  to  be  required. 

Of  great  importance  to  the  public  is  the  prefervation  of  this 
perfonal  liberty:  for  if  once  it  were  left  in  the  power  of  any, 
the  higheft,  magiftrate  to  imprifon  arbitrarily  whomever  he  or 
his  officers  thought  proper,  (as  in  France  it  is  daily  pra£tifed 
by  the  crown'')  there  would  foon  be  an  end  of  all  other  rights 
and  immunities.  Some  have  thought,  that  unjuft  attacks,  even 
upon  life,  or  property,  at  the  arbitrary  will  of  the  magiftrate, 

'  c.  19.  thoTity,  that,  during  the  mild  admin!- 

J  S  Edw.  III.  c«  9.  15  £dw.  III.  ftration  of  cardinal  Fleury,  abore  54000 
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are  lefs  dangerous  to  the  commonwealth^  than  fuch  as  ate 
made  upon  the  perfonal  liberty  of  the  fubjoA.  To  bereave 
a  man  of  life,  or  by  violence  to  confifcate  his  eftate,  without 
accufation  or  trial,  v/ould  be  fo  grofs  and  notorious  an  a^  of 
defpotifm,  as  muft  at  once  conyey  the  alarm  of  tyranny 
throughout  the  whole  kingdom:  but  confinement  of  the  per- 
fon,  by  fecretly  hurrying  him  to  gaol,  where  his  fufFerings 
are  unknown  or  forgotten,  is  a  lefs  public,  a  lefs  ftriking, 
and  therefpre  a  mpre  dangerous  engine  of  arbitrary  govern- 
ment.  And  yet  fometimes,  when  the  ftateis  in  real  danger, 
even  this  may  be  a  neccflary  meafure.  But  the  hap^nnefs  of 
cur  conftitution  is,  that  it  is  not  left  to  the  executive  power 
to  determine  when  the  danger  of  the  ftate  is  fo  great,  as  to 
render  this  meafure  expedient :  for  it  is  the  parliament  only, 
or  Icgiflative  power,  that,  whenever  it  fees  proper,  can  authorize 
the  crown,  by  fufpending  the  habeas  corpus  aft  for  a  (hort  and 
limited  time,  to  imprifon  fufpefted  perfons  without  giving 
any  reafon  for  fo  doing ;  as  the  fenate  of  Rome  was  wont  to^ 
have  recourfe  to  a  diftator,  a  magiftrate  of  abfolute  authority, 
when  they  judged  the  republic  in  any  imminent  danger.  The 
decree  of  tlie  fenate,  which  ufually  preceded  the  nomination 
of  tliis  magiftrate,  *^(knt  operam  confulesy  ne  quid  re^ublicadetri^ 
**  menti  capiat ^^  was  called  xhtfenatus  confultum  ultiniae  ne^ 
cejfttatis.  In  like  manner  this  experiment  ought  only  to  be 
tried  in  cafes  of  extreme  emergency ;  and  in  thefe  the  nation 
parts  with  it's  liberty  for  a  while,  in  order  to  preferve  it  for 
ever, 

* 

.  The  confinement  of  the  perfon,  in  any  wife,  is  animprt- 
fonment.  So  that  the  keeping  a  man  againft  his  will  in  a 
private  houfe,  putting  him  in  the  ftocks,  arrefting  or  forci- 
bly detaining  him  in  the  ftreet,  is  an  im'prifonment*.  And 
the  law  fo  much  difcourages  unlawful  confinement,  that  if  a 
man  is  under  durefs  of  imprifonmenty  which  we  before  explain- 
ed to  mean  a  compulfion  by  an  illegal  reftraint  of  liberty,  un- 
til he  feals  a  bond  or  the  like ;  he  may  allege  this  durefs,  and 
avoid  tlae  extorted  bond.  But  if  a  man  be  lawfully  imprifoncd, 

1  1  In(l.  5S9. 
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^nd  either  to  procure  his  difcharge,  or  on  any  ether  fair  ac« 
county  feals  a  bond  or  a  de^d,  thi$  is  not  by  durefs  of  impri-r 
fonmenty  a]|d  he  is  not  at  liberty  to  avoid  it".  To  make 
impnfonjnent  lawful,  it  muft  eidier  be  j>y  proce^  from  die 
*  ^courts  of  judicature,  or  by  warrant  from  fome  legal  officer 
having  authority  to  commit  to  prifon ;  which  warrant  mult 
be  in  writings  under  the  hand  and  feat  of  the  magiftrate,  an4 
exprefs  the  caufes  of  the  commitment,  in  order  to  be  exa-? 
mined  into  (if  neceffary)  upon  a  habeas  corpus.  If  there  be 
no  caufe  exprefled,  the  gaoler  is  not  bound  to  detain  the 
prifoncr  ".  For  the  law  judges  in  this  refpefl^  faith  fir  £d<« 
ward  Coke,  like  Feft^s  the  Roman  governor  \  that  it  is  un« 
feafonable  to  fend  a  prifoncr,  and  not  to  fignify  withal  the 
crimes  alleged  againft  him. 

A  NATURAL  and  regular  confcquence  of  this  pcrfonal  li- 
berty, is,  that  every  Englifhman  may  claim  a  right  to  abide 
in  his  own  country  fo  long  as  he  pleafes;  and  not  to  he 
driven  from  it  unlefs  by  the  feiitence  of  the  law.  The  king 
indeed,  by  his  royal  prerogative,  may  ifluc  out  his  writ  ne 
exeat  regnum,  and  prohibit  any  of  his  fubjefts  from  going  into 
foreign  parts  without  licence*'.  This  may  be  neceffary  for 
thc'public  fervice  and  fafeguard  of  the  commonwealth.  But 
no  power  on  earth,  except  the  authority  of  parliament,  can 
fend  any  fubjefl  of  England  out  of  the  land  againft  his  will ; 
no,  not  even  a  criminal.  For  exile,  and  tranfportation,  arc 
punifliments  at  prefent  unknown  to  the  common  law ;  ajid, 
whenever  the  latter  is  now  inflidled,  it  is  either  by  the  choice 
of  the  criminal  himfclf  to  efcape  a  capital  punifhmcnt,  or  elfe 
by  the  exprefs  direftion  of  fome  modern  aft  of  parliament.  To 
this  purpofe  the  great  charter  p  declares,  that  no  freeman  Ihall 
be  banJlfted,  unlefs  by  the  judgment  of  his  peers,  or  by  the  law 
of  the  land.  And  by  the  habeas  corpus  aft,  31  Car.  11.  c^  a. 
(that  fecond  magna  carta,  and  ftable  bulwark  of  our  liberties) 
it  is  enafted,  that  no  fubjeft  of  this  realm,  who  is  an  inhabitant 
of  England,  Wales,  or  Berwick,  fliall  be  fent  prifoncr  into  - 
Scotland,  Ireland,  Jerfcy,  Guernfey,  or  places  beyond  the 

■  a  Inft.  482.  •  F.  N.  B.  85. 

»  Uy.  52,  53.  P  c.  ^9. 
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feas ;  (where  they  cannot  have  the  full  benefit  and  protec-' 
tion  of  the  common  law)  but  that  all  fuch  imprifonmenta  fliali 
be  illegal ;  that  the  perfon,  who  fiiall  dare  to  commit  another 
contrary  to  this  law,  {hall  be  difabled  from  bearing  any  of- 
fice, (hall  incur  the  penalty  oi  z  praemunire^  and  be  incapable 
of  receiving  the  king's  pardon :  and  the  party  fufiering  (hall 
sJfo  have  his  private  af^ion  againft  the  perfon  committing,  and 
all  his  aiders,  advifers  and  abettors,  and  fhall  recover  treble 
cofts  \  befides  his  damages,  wliich  no  jury  (hall  aflels  at  lefs 
than  five  hundred  pounds. 

The  law  is  in  this  refpefl:  fo  benignly  and  liberally  con- 
firued  for  the  benefit  of  the  fubje£l,  that,  though  nmthin  the 
realm  the  king  may  command  the  attendance  and  fervice  of 
all  his  liegemen,  yet  he  cannot  fend  any  man  out  of  the 
realm,  even  upon  the  public  fervice ;  excepting  failors  and 
foldiers^  the  nature  of  whofe  employment  nece&arily  implies 
an  exception :  he  cannot  even  conftitute  a  man  lord  deputy 
or  lieutenant  of  Ireland  againfl:  his  will,  nor  make  him  a  fo- 
reign ambaflador''.  For  this  might  in  reality  be  no  more 
than  an  honourable  exile. 

ni.  The  third  abfolute  right,  inherent  in  every  Engli(h- 
man,  is  that  of  property :  which  confifts  in  the  free  ufe,  en- 
joyment, and  difpofal  of  all  his  acquifitions,  without  any  con- 
trol or  diminution,  fave  only  by  the  laws  of  the  land.  The 
original  of  private  property  is  probably  founded  in  nature,  as 
will  be  more  fully  explained  in  the  fecond  book  of  the  enfuing 
commentaries :  but  certainly  the  modifications  under  which 
we  at  prefent  find  it,  the  method  of  conferving  it  in  the  pre- 
fent  owner,  and  of  tranflating  it  from  man  to  man,  are  en- 
tirely derived  from  fociety :  and  are  fome  of  thofe  civil  ad- 
vantages, in  exchange  for  which  every  individual  has  refigned 
a  part  of  his  natural  liberty.  The  laws  of  England  are  there- 
fore, in  point  of  honour  and  juftice,  extremely  watchful  in  a£. 
certaining  and  prote£ling  this  right.  Upon  this  principle  the 
great  charter'  has  declared  that  no  freeman  (hall  be  diileifed^ 
or  divefted,  of  his  freehold,  or  of  his  libertiesj  or  free  cuf- 

f  a  lail.  46.  V  c.  29; 
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toms,  but  by  the  ju^pnent  of  his  peers,  or  by  the  law  of  the 
landL  And  by  a  variety  of  antient  ftatutes  *  it  is  enaded, 
that  no  man's  lands  or  goods  (hall  be  feifed  into  the  king's 
Bandsy  agaii^  the  great  charter,  and  the  law  of  the  lax^i 
and  that  no  man  fliall  be  difinherited,  nor  put  out  of  his 
franchifes  or  freehold,  unlefs  he  be  duly  brought  to  anfwer^ 
and  be  forejudged  by  courfe  of  law;  and  if  any  thing  be  done 
to  the  contrary,  it  Ihall  be  redrelled,  and  holden  for  none. 

So  great  moreover  is  the  regard  of  the  law  for  private 
property,  that  it  will  not  authorize  the  leaft  violation  of 
it ;  no,  not  even  for  the  general  good  of  the  whole  conv- 
jnunity.  If  a  new  road,  for  inftance,  were  to  be  made 
through  the  grounds  of  a  private  perfon,  it  might  perhaps 
be  extenfively  beneficial  to  the  public  ;  but  the  law  permits 
no  man,  or  fcUof  men,  to  do  this  without  confentof  the 
owner  of  the  land.  In  vain  may  it  be  urged,  that  the  good 
of  the  individual  ought  to  yield  to  that  of  the  community  ; 
ibr  it  would  be  dangerous  to  allow  any  private  man,  or  even 
any  public  tribunal,  to  be  the  judge  of  this  common  goodj 
and  to  decide  whetlier  it  be  expedient  or  no.  Befides,  the 
public  good  is  in  nothing  more  eilentially  interefted,  than  in 
the  prot^£lion  of  every  individual's  private  rights,  as  model* 
led  by  the  municipal  law.  In  this  and  fimilar  cafes  the  legis- 
lature alone  can,  and  indeed  frequently  does,  interpofe,  and 
compel  the  individual  to  acquiefce.  But  how  does  it  inter- 
pofe and  compel  ?  Not  by  abfolutely  dripping  the  fubjeA  of 
his  property  in  an  arbitrary  manner^  but  by  giving  him  a  full 
indemnification  and  equivalent  for  the  injury  thereby  fuf- 
tainedt  The  public  is  now  confidered  as  an  individual^ 
treating  with  an  individual  for  an  exchange.  All  that  the 
legiflature  docs,  is  to  oblige  the  owner  to  alienate  his  pofle£- 
fions  for  a  reafonable  price ;  and  even  this  is  an  exertion  of 
power,  which  the  legiflature  indulges  with  caution,  and 
which  nothing  but  the  legiflature  can  perform* 

#  5  £dw«  Hit  «•  9«   95  £4w.  m*  ft.  5.  c*  4«   >S  ^^*  XQ<  c.  3« 
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K«K  IS  this  the  onl^  ioftaoce  in  which  the  law  of  the  land 
]ia$  poftpoaod  eren  public  neceffity  to  the  £icred  and  iiwao* 
lable  rights  l>f  priYatc  property*  For  no  fubjefk  of  England 
can  be  conftrained  to  pay  any  aids  or  taxe8>  even  for  the  de« 
fence  of  the  realm  or  the  fupport  of  government^  but  iuch  at 
ax€  impofed  by  his  own  confentf  or  that  of  his  repre(enta« 
lives  in  parliament.  By  the  ftatute  25  £dw«  I*  c.  5.  and  6« 
it  is  provided^  that  the  king  ihall  not  take  any  aids  or  tafks^ 
Inzt  by  the  common  afjent  of  the  realm.  And  what  that  com- 
mon aflent  is^  is  more  fuUy  explained  by  34  £dw«  I.  ft.  4* 
c*  i»  which  ^  ena£is,  that  no  talliage  or  aid  (ball  be  taken 
without  the  afient  of  the  arclibilhops>  bifliopsj  earls,  barons, 
knights^faurgefles,  and  other  freemen  of  the  land :  and  again, 
^14  £dw.  III^  ft,  %,  c.  jx  the  prelates,  earls,  barons,  and 
commons,  citizens,  burgefies,  and  merchants  Ihall  not  be 
charged  to  make  any  asd>  if  it  be  not  by  the  common  afient 
0f  the  great  men  and  commons  in  parliament.  And  as  this 
fimdamental  law  had  been  (hamefully  evaded  under  many 
fucceeding  princes,  by  compuI£ve  loans,  and  benevolences 
extorted  without  a  real  and  voluntary  confent,  it  was  made 
an  article  in  the  petitionrof  right  3  Car.  I»  that  no  man  fiiaU 
be  compelled  to  yield  any  gift»  loan,  or  benevolence,  tax,  or 
fi^h  like  charge,  without  common  confent  by  a£l  of  parlia** 
«»nt.  And,  Ijftly,  by  the  ftatute  i  W.  &  M.  ft,  2.  c  2, 
it  is  declared,  that  levying  money  for  or;  to  the  ufe  of  thq 
crown,  by  pretence  of  prerogative,  without  grant  of  parlia« 
incntj  or  for  longer  time,  or  in  other  manner,  thw  th^  iamQ 
13  or  iliaU  be  granted  \  is  illegal. 

Im  the  three  preceding  articles  we  have  taken  a  fhort  viewi 
cf  the  principal  abfolute  rights  which  appertain  to  every  Eng^ 
Kftiman.  But  in  vain  would  thefe  rights  be  declared,  afcer-» 
twined,  and  proteded  by  the  dead  letter  of  the  law^s,  if  thq 

*  See  the  introduAIon  to  the  great  nothing  more  than  a  fort  of  tnaflatioii 

charter,  (cdU,  Ox*n»)  Jub  anm  1297;  into  LAtin  ot  the  etnfrmam  cartarum^ 

wherein  it  is  Aewji  that  this  ftatute  dt  25  Edw.  I,  which  was  origiaally  pub* 

i^Vitf^o  ffoif  rcffrrJriris,  fuppofed  to  have  liihcd  in  the  Norman  language. 
been  made  in  34.  £dw.  I,  is  in  reality 

conftitution 


conftitation  had  prarided  no  other  method  to  fecure  their  ac« 
tnal  enjoyment.  It  has  therefore  eftablifhed  certain  other 
auxiliary  fubordiiiate  rights  of  the  fubjedl,  which  ferve  prin^ 
cipally  a$  outworks  or  barriers,  to  prote£):  and  maintain  ii^^^ 
violate  the  three  gveat  and  primary  rights,  of  perfonal  fecurity^ 
perfonal  liberty,  and  private  property.    Thefe  are, 

1.  Thb  conftitution,  powers,^  and  privileges  of  parlia^ 
iBeot,  of  which  I  fliall  treat  at  krge  in  the  enfuing  chapter. 

2.  Th5  limitation  of  the  king's  prerogative,  by  bounds,  fo 
certain  and  notorious,  that  it  is  impoflible  he  (hould  either 
miftake  or  legally  exceed  them  without  the  confent  of  the 
people.  Of  this  alfo  I  fliall  treat  in  it's  proper  place.  The 
former  of  thefe  keeps  the  legiflative  power  in  due  health  aud 
vigour,  (b  as  to  make  it  improbable  th'at  laws  (liould  be  enr 
a^ed  deftrud^ive  of  general  liberty :  the  latter  is  a  guard  upon 
the  executive  power,  by  reftraining  it  from  afting  either  be- 
yond or  in  contradidion  to  the  lawsjtliat  are  framed  and  eita- 

bliflied  by  the  other. 

> 

3.  A  THIRD  fubordinate  right  of  every  Englifliman  is  that 
of  applying  to  the  courts  of  juftice  for  redrefs  of  injuries* 
Since  the  law  is  in  England  thefupreme  arbiter  of  every  man's 
life,  liberty,  and  property,  courts  of  juftice  muft  at  all  times 
be  open  to  the  fubje£t,  and  the  law  be  duly  adminiftered 
therein.  The  emphatical  words  of  magna  carta\  fpokeniu 
the  perfon  of  the  king,  who  in  judgment  of  law  (fays  fir  £d* 
ward  Coke^)  is  ever  prefent  and  repeating  them  in  all  hi$- 
courts,  are  thefe ;  nu/Ii  vetidemus^  nulii  negabimuf,  aut  differed 
tnus  reBum  vtljuji'ttiami  «*  and  therefore  every  fubjeft,"  con- 
tinues the  fame  learned  author,  "  for  injury  done  to  him  in 
"  h97us^  in  terris^  ^vel  perfona^  by  any  other  fubjed,  be  he 
"  ecclefiaftical  or  temporal,  without  any  exception,  may  take 
«  his  remedy  by  the  courfe  of  tlie  law,  and  have  juftice  and 
«  right  for  the  injury  done  to  him,  freely  without  fale,  fully 
«  without  any  denial,  and  fpeedily  without  delay."  It  were 
cndlefs  to  enumerate  all  the  affirmative  afits  of  parliament^ 

:  %vherem 
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Hrhereki  juftice  u  direfted  to  be  done  according  to  the  law  of 
the  land :  and  what  that  law  is,  every  fubje£l  knows,  or  may 
know,  if  he  pleafes;  for  it  depends  not  upon  the  aibitrary  wiU 
of  any  judge,  but  is  permanent,  fixed,  and  unchangeable,  un* 
lefs  by  authority  of  parliament.  I  (hall  however  joft  men* 
tion  a  few  negative  ftatutes,  whereby  abufes,  perverfions,  or' 
delays  of  juftice,  efpecially  by  the  prerogative,  are  reftrained. 
It  is  otdained  by  magna  carta\  that  no  freeman  (hall  be  out- 
hwed,  that  is,^  put  out  of  the  protection  and  benefit  of  the 
laws,  but  according  to  the  law  of  the  land.  By  a  Edw.  VfL 
^.  8.  and  1 1  Ric.  IL  c.  lo.  it  is  ena£ted,  that  no  commands 
or  letters  (hall  be  fent  under  the  great  feal»  or  the  little  feal^ 
the  fignet,  or  privy  feal,  in  difturb^nce  of  the  law ;  or  to 
di(hirb  or  delay  common  right:  and,  though  (iich  command* 
tnents  (hould  come,  (he  judges  (hall  not  ceafe  to  do  right ; 
which  is  alfo  made  a  part  of  their  oath  by  ftatute  1 8  Edw.  HI. 
ft.  4.  And  by  i  W.  &  M.  ft.  a.  c.  a.  it  is  declared,  that  the 
pretended  power  of  fufpending,  or  difpenfing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  without  confent  of 
parliament,  is  illegal. 

Not  only  the  fubftantial  part,  or  judicial  decifions,  of  the 
law,  but  alfo  the  formal  part^or  method  of  proceeding,cannot 
be  altered  but  by  parliament  t  for,  if  once  thofe  outworks  were 
demoli(hed,  there  would  be  an  inlet  to  all  manner  of  innova* 
tion  in  the  body  of  the  law  itfelf.  The  king,  it  is  true,  may 
ere£t  new  courts  of  juftice  \  but  then  they  muft  proceed  ac- 
cording to  the  old  eftablifhed  forms  of  the  common  law.  For 
which  reafon  it  is  declared  in  the  ftatute  16  Car.  I.  c.  10, 
upon  the  diflTolution  of  the  court  of  ftarchamber,  that  neither 
liis  majefty,  nor  his  privy  council,  have  any  jurifdi£lion^ 
power,  or  authority  by  £ngii(h  bill,  petition,  articles,  libel, 
(which  were  the  courfe  of  proceeding  in  the  ftarchamber^ 
borrowed  from  the  civil  law)  or  by  any  other  arbitrary  way 
whatfoever,  to  examine,  or  draw  into  queftion,  determine,  or 
difpofe  of  the  lands  or  goods  of  any  fubjefls  of  this  kingdom; 
but  that  the  fame  ought  to  be  tried  and  determined  in  the  or« 
dinary  courts  of  jtiftice,  and  by  courfe  of  law. 

X  c.  29* 

4*  If 


4*  If  there  Ihould  happen  any  uncommon  injury,  or  in- 
fringement of  the  rights  before-mentioned,  which  the  ordi- 
nary courfe  of  bw  is  too  defe&ive  to  reach,  there  ftill  re* 
mains  a  fourth  fubordinate  right,  appertaining  to  every  indi« 
ridual,  namely,  the  right  of  petitioning  the  king,  or  either 
houfe  of  parliament,  for  the  redrels  of  grievances*  In  Ruffia 
ve  are  told  ^  that  the  czar  Peter  eftablifhed  a  law,  that  n0 
fubje£l  might  petition  the  throne,  till  he  had  firft  petitioned 
two  different  minifters  of  ftate.  In  cafe  he  obtained  juftice 
from  neither,  he  might  then  prefent  a  third  petition  to  the 
prince  j  but  upon  pain  of  death,  if  found  to  be  in  the  wrong. 
The  confequence  of  which  was,  that  no  one  dared  to  offer 
fuch  third  petition ;  and  grievances  feldom  falling  under  the 
notice  of  the  fovereign,  he  had  little  opportunity  to  redrefs 
them.  The  reftrI£tions^  for  fome  there  are,  which  are  laid 
upon  petitioning  in  England,  are  of  a  nature  extremely  dif- 
ferent ;  and  while  they  promote  the  fpirit  of  peace,  they  are 
no  check  upon  that  of  liberty.  Care  only  muft  be  taken,  left, 
under  the  pretence  of  petitioning, the  fubjedl  be  guilty  of  any 
riot  or  tumult;  as  happened  in  the  opening  of  the  memorable 
parliament  in  1640 :  and,  to  prevent  this,  it  is  provided  by 
the  ftatute  1 3  Car.  IL  ft.  i.e.  5.  that  no  petition  to  the  king, 
or  either  houfe  of  parliament,  for  any  alteration  in  church 
or  ftate,  fhall  be  figned  by  above  twenty  perfons,  unlefs  the 
matter  thereof  be  approved  by  three  juftices  of  the  peace,  or 
the  major  part  of  the  grand  jury,  in  the  country;  and  in  Lon-. 
don  by  the  lord  mayor,  aldermen,  and  common  councQ : 
nor  ihall  any  petition  be  prefented  by  more  than  ten  perfona 
at  a  time*  But,  under  thefe  regulations,  it  is  declared  bj 
the  ftatute  i  W.  &  M.  ft.  2.  c.  2.  that  the  (uhjeBt  hath  % 
light  to  petition;  and  that  all  commitments  and  profecutiona 
U>T  fuch  petitioning  are  illegal. 

5*  The  fifth  and  laft  auxiliary  right  of  the  fubje£k,  that  t 
Ihall  at  prefent  mention,  is  that  of  having  arms  for  their  de- 
fence^ fuitablc  to  their  condition  and  degree,  and  fuch  as  are 

f  MonteT^.  Sp.  L«  zil*  a6. 
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allowed  by  law.  Which  is  alfo  declared  by  the  fame  ftatuttJ 
I W.  &  M.  ft.  24  c.  a«  and  it  is  indeed  a  public  allowance 
Onder  due  reftriftions,  of  the  natural  tight  of  refiftance  and 
fclf-prefcrvation,  when  the  fanftionsof  fodcty  and  laws  are 
£>und  infufficient  to  reftrain  the  violence  of  opprefCon* 

In  thefe  feveral  articles  confift  the  rights,  Of,  as  they  atd 
frequently  tenhed,  the  liberties  of  Engliihmen ;  liberties, 
more  generally  talked  of,  than  thoroughly  underftood ;  and 
yet  highly  neceffary  to  be  perfeftly  known  and  confidered  by 
every  man  of  rank  or  property,  left  his  ignorance  of  the 
points  whereon  they  are  founded  (hould  hurry  him  into  fac-* 
tion  and  licentioufnefs  on  the  one  hand,  or  a  puiillanimous 
indi£Ference  and  criminal  fubmifllion  on  the  other.  And  we 
have  fcen  that  thefe  rights  confift,  primarily,  in  the  free  en- 
joyment of  perfonal  fecurity,  of  perfoiial  liberty,  and  of  pri- 
vate property.  So  long  as  thefe  remain  inviolate,  the  fub« 
jtSt  is  perfefHy  free;  for  every  fpecies  of  compulfive  tyranny 
and  oppreflion  muft  a£t  in  oppofition  to  one  or  other  of  thefe 
rights,  having  no  other  obje£t  upon  which  it  can  pofiibly  be 
employed*  To  preferve  thefe  from  violation,  it  is  neceffary 
that  the  conftitution  of  parliament  be  fupported  in  it's  full 
vigour ;  and  limits,  certainly  known>bc  fet  to  the  ropl  pre- 
rogative. And,  laftly,  to  vindicate  thefe  rights,  when  a£tu- 
;dly  violated  or  attacked,  the  fubje£ts  of  England  are  enti- 
tled, in  the  firft  place,  to  the  regular  adminiftration  and  free 
courfb  of  juftice  in  the  courts  of  law;  next,  to  the  right  of 
petitioning  the  king  and  parliament  for  re4refs  of  grievances; 
and,  laftly,  to  the  right  of  having  and  ufing  arms  for  felf- 
^fervation  and  defence.  And  all  thefe  rights  and  liberties 
it  is  our  birthright  to  enjoy  entire  5  unlefs  where  the  laws  of 
our  country  have  laid  them  under  neceffary  reftraints.  Re- 
ftraints  in  themfelves  fo  gentle  and  moderate,  as  will  appear 
upon  farther  inquiry,  that  no  nian'of  fenfe  or  probity  would 
wilh  to  fee  them  flackened.  For  all  of  us  have  it  in  bur  choice 
.  to  do  every  thing  that  a  good  man  would  defire  to  do ;  and 
are  reftrained  from  xK)thing,  but  what  would  be  pernicious 
cither  to  ourfelvcs  or  our  fellow-citizens.  So  tliat  this  review 

of 
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of  our  fituation  ttiay  fully  juftify  the  obfervation  of  a  learned 
French  author,  who  indeed  generally  both  thought  and  wrote 
in  the  Tpirit  of  genuine  freedom  * ;  and  who  hath  not  fcrupled 
toprofefs,  even  in  the  very  bofom  of  his  native  country,  that 
the  Englifli  is  the  only  nation  in  the  world,  where  political 
or  civil  liberty  is  the  dire£t  end  of  it's  conftitution.  Recom- 
mending therefore  to  the  ftudent  in  our  laws  a  farther  and 
more  accurate  fearch  into  this  extenfive  and  important  title, 
I  Ihall  clofc  my  remarks  upon  it  with  the  expiring  wifli  of  the 
famous  father  Paul  to  his  country,  "  EsTo  perpetua  T* 

s  Mootefq*  Sp«  L.  xi«  5» 
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CHAPTER    THE     SECOND* 


OF      THE      PARLIAMENT. 


WE  are  next  to  treat  of  the  rights  and  duties  of  perfons, 
as  they  are  members  of  fociety,  and  ftand  in  various 
relations  to  each  other.  Thefe  relations  arc  either  public  or 
private  :  and  we  will  firft  confider  thofe  that  are  public. 

The  mod  univerfal  public  relation,  by  which  men  are 
conne£ted  together,  is  that  of  government ;  namely,  as  go^ 
vemors  and  governed,  or,  in  other  words,  as  magiftrates  and 
people.  Of  magiftrates  fome  alfo  -^xzfuprtme^  in  whom  the 
fovereign  power  of  the  ftate  refides  \  others  are  fuhordinaU^ 
deriving  all  their  authority  from  the  fupreme  magiftrate,  ac- 
countable to  him  for  their  condu£^,  and  adding  in  an  inferior 
(econdary  fphere. 

In  all  tyrannical  governments  the  fupreme  magiftracy,  or 
the  right  of  both  making  and  of  enforcing  the  laws,  is  vefted 
in  one  and  the  fame  man,  or  one  and  the  fame  body  of  men; 
*and  wherever  thefe  two  powers  are  united  together,  there  can 
be  no  public  liberty.  The  magiftrate  may  ena£i  tyrannical 
laws,  and  execute  them  in  a  tyrannical  manner,  (ince  he  is 
poiTeiTed,  in  quality  of  difpenfer  of  juftice,  withall  the  power 
which  he  as  legillator  thinks  proper  to  give  himfelf*  But» 
where  tlie  legiflative  and  executive  authority  are  in  diftin£l 
hands,  tlie  former  will  take  care  not  to  entruft  the  latter  with 
"lb  large  a  power,  as  may  tend  to  the  fubvcrfion  of  it's  own  in- 
dependence, and  therewith  of  the  liberty  of  the  fubjeft.  With 
us  therefore  in  England  this  fupreme  power  is  divided  into 
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two  branches ;  the  one  legifladvCy  to  wit,  the  parliament^ 
confiding  of  king,  lords,  and  commons ;  the  other  executive, 
confiiUng  of  the  king  alone.  It  will  be  the  bufinefs  of  this 
chapter  to  confider  the  Britifh  parliament}  in  which  the  le- 
gifiative  power,  and  (of  courfe)  the  fupreme  and  abfolute 
authority  of  the  date,  is  vefted  by  our  conftitution* 

The  original  or  firft  inftitution  of  parliaments  is  one  of 
thofe  matters  which  lie  fo  far  hidden  in  the  dark  ages  of  an*- 
tiquity,  that  the  tracing  of  it  out  is  a  thing  equally  difficult 
and  uncertain.  The  word,  parliament^  itfelf  (parlement  or 
coHoquium,  as  fome  of  our  hiftorians  tranilate  it)  is  compara- 
tirely  of  modern  date;  derived  from  the  French,  and  fignify- 
mg  an  aflembly  that  met  and  conferred  together.  It  was  firft 
applied  to  general  aflemblies  of  the  ftates  under  Louis  VII 
in  France,  about  the  middle  of  the  twelfth  century*.  But  it 
is  certain  that,  long  before  the  introduction  of  the  Norman 
language  into  England,  all  matters  of  importance  were 
debated  and  fettled  in  the  great  councils  of  the  realm.  A 
'pra£lice,  which  feems  to  have  been  univerfal  among  the 
northern  nations,  particularly  the  Germans^;  and  carried 
by  them  into  all  the  countries  of  Europe,  which  they  over* 
ran  at  the  diflblution  of  the  Roman  empire.  Relics  of  which 
couftitution,  under  various  modifications  and  changes,  are 
(till  to  be  met  with  in  the  diets  of  Poland,  Germany,  and 
Sweden,  and  the  aflembly  of  the  eftates  in  France^ :  for  what 
is  there  now  called  the  parliament  is  only  the  fupreme  court 
of  juftice,  confifting  of  the  peers,  certain  dignified  ecclefiaf- 
tics  and  judges ;  which  neither  is  in  practice,  nor  is  fup« 
pofed  to  be  in  theory,  a  general  council  of  the  realm. 

With  us  in  England  this  general  council  hath  been  helci 
immemorially,  under  the  feveral  names  of  muhcl-fymth  or 
great  council,  michel^gemote  or  great  meeting,  and  more  fre- 

*  Mod.  Un.  Hift.  xxili.  307.     The  Germ.  c.  it* 
M  mendon  of  it  iii  our  ftatute  law  it        c  Thefe  were  afTembled  for  the  Uft 

io  the  preamble  to  the  ftatute  of  W«ftin.  time,  ji,  D*  x  561 .  (See  Whitelocke  of 

I*    3  £dw.  1.  A.  D.  1271.  pari,  c*  72.  or  according  to  RobextfoOy 

^  Dt  mhurihui  rebm  frinsipts  cwjul^  ^.  p.  i6z4«  (Hift*  Cba.  V.  1.  3^9*) 
ttcr,  dt  mjjorikits  omKcs*    Tac«  de  tnor* 
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quently  wittena-gemote  or  the  meeting  of  wife  men.  It  was 
alfo  ftiled  in  Latin,  commune  concilium  regni,  magnum  amci^ 
Hum  regis y  curia  magna ^  conventus  magnatum  vel  procerumy  aj^ 

Jifa  generalise  and  fometimes  communitas  regni  Angliae  *,  Wc 
have  inftances  of  it's  meeting  to  order  the  afiairs  of  die  king- 
dom, to  make  new  laws,  and  to  mend  the  old,  or,  as  Fleta" 

.  cxprefles  it,  *^  novis  tnjuriis  emerfis  nova  conftituere  remedial 
fo  early  as  the  reign  of  Ina  king  of  the  weft  SaxonS)  Ofia 
king  of  the  Mercians,  and  Ethelbeit  king  of  ELent,  in  the 
feveral  realms  of  the  heptarchy.  And,  after  their  union, 
the  mirror  ^  informs  ns,  that  king  Alfred  ordained  for  a 
perpetual  ufage,  that  thefe  councils  fiiould  meet  twice  in  the 
year,  or  oftener,  if  need  be,  to  treat  of  the  government  of 
God's  people;  how  they  fhould  keep  themfelves  from  (in, 
fliould  live  in  quiet,  and  fhould  receive  right.  Our  fucceed- 
ing  Saxon  and  Danlfh  monarchs  held  frequent  councils  of 

.  this  fort,  as  appears  from  their  refpedlive  codes  of  Jaws ;  the 
titles  whereof  ufually  fpeak  them  to  be  enafted,  either  by  the 
king  with  the  advice  of  his  wittena-gemote,  or  wife  men,  as^ 
**  haec  funt  inJUtuta^  quae  Edgarus  rex  confiliofapientum  fitorum 
*•  infituitr  or  to  be  enafted  by  thofe  fages  with  the  advice 
of  the  king,  as,  "  haec  funt  judicia^  quae  fapientes  confilio  regis 
"  Etheljlani  inJHtuerunt ,"  or  laftly,  to  be  enafted  by  them 
both  together,  as,  **  haec  funt  in/Htutiones^  quas  rex  Edmundus 
•*  et  epifcopifui  cum  fapientihus fuis  injlituerunt!* 

There  is  alfo  no  doubt  but  thefe  great  councils  were  oc- 
cafionally  held  under  the  firft  princes  of  the  Norman  line* 
Glanvil,  who  wrote  in  the  reign  of  Henry  the  fecond, 
fpeaking  of  the. particular  amount  of  an  amercement  in  the 
ftieriff's  court,  fays,  it  had  never  yet  been  afcertained  by  th« 
general  affife,  or  aflembly,  but  was  left  to  the  cuftom  of  par- 
ticular counties  ^.  Here  the  general  affife  is  fpoken  of  as  a 
meeting  well  known,  and  it's  ftatutes  or  decifions  are  put  ia 

^  GUnvil.  A  134  e,  52.  /.  9»r»  X0«-«         X  S^uantaeff^  debeatpcr  nullam  ajpfam 

Pref.  9  Rep.— 2  laft.  526.  generaian  determinatum  ffl,feti fro  tenfMe^ 

s  /.  2.  ^.  2.  tudituJingulorumctmUatt{umdebetur»lm^» 

**■  C.  I.  §.  3.  C,  20. 

5  a  manifefl: 


a  manifeft  jcontra<Hftin£Hoo  to  cuftom,  or  tbe  common  law. 
And  in  Edward  the  third's  time  an  acl  of  parliament,  made 
in  xbc  leign  of  William  the  conqueror,  was  pleaded  in  the 
cafe  of  the  abbey  <^  St.  £dmmid's-bury,  aiid  judicially  ol* 
lowed  bj  the  ooait\ 

Hence  it  indifputably  appears,  that  parliaments,  or  ge- 
neral councils,  are  coeval  with  the  kingdom  itfelf.  How  thofe 
parliaments  were  conftituted  and  compofed,  is  another  que(^ 
don,  which  has  been  matter  of  great  difpute  among  our 
learned  antiquaries;  and,  particularly,  whether  the  com* 
iBons  were  fummoned  at  all ;  or,  if  fummoned,  at  what  pe- 
nod  they  began  to  form  a  diilincl  allembly.  But  it  is  not 
my  intention  here  to  enter  into  controvcrfies  of  this  fort.  I 
hold  it  fufEcient  that  it  is  generally  agreed,  tli.it  in  the  m«)in 
the  conflitution  of  parliament,  as  it  now  llands,  was  marked 
out  fo  long  ago  as  the  fe\'enteenth  year  of  king  John,  -^.  iX 
1215,  in  the  great  charter  granted  by  that  prince ;  wherein 
he  promifes  to  fummon  all  arch-bifliops,  bifliops,  abbots, 
carls,  and  greater  barons,  perfonally ;  and  all  other  tenants 
in  chief  under  the  crown,  by  the  (herifFand  bailiffs ;  to  meet 
at  a  certain  place,  with  forty  days  notice,  to  aflefs  aids  and 
fcutages  when  neceflary.  And  this  conflitution  has  fubfift** 
edin  fa£k  at  leaft  from  the  year  1266,  49  Hen.  Ill:  there 
hcing  ftill  extant  writs  of  that  date,  to  fummon  knights,  ci* 
tizens,  and  burgefles  to  parliament.  I  proceed  therefore  to 
inquire  wherein  confifts  this  conftitution  of  parliament,  as  it 
now  ftandsj  and  has  flood  for  the  fpace  of  at  leaft  five  hun- 
dred years.  And  in  the  profecution  of  this  inquiry,  I  (hall 
conCder,  firft,  the  manner  and  time  of  it's  aflembling :  fe» 
condly,  it's  conftituent  parts :  thirdly,  the  laws  and  cuftoms 
rehdng  to  parliament,  confidered  as  one  aggregate  body : 
fourthly  and  fifthly,  the  laws  and  cuftoms  relating  to  each 
houfe,  feparately  and  diftind]:ly  taken :  fixthly,  the  methods 
of  proceeding,  and  of  making  ftatutes,  in  both  houfcs  :  and 
laWy,  the  manner  of  the  parliament's  adjoummcnt,,proroga- 
^a  and  diilbltttion. 

k  Year  book.  11  Edw.  III.  60^ 
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I.  As  to  the  manner  and  time  of  aflembling.    The  parlia- 
ment is  regularly  to  be  fummoned  by  the  king's  writ  or  letter, 
iflued  out  of  chancery  by  advice  of  the  privy  council,  at  lead 
forty  days  before  it  begins  to  fit.     It  is  a  Jbranch  of  the  royal 
prerogative,  that  no  parliament  can  be  convened  by  its  own 
authority,  or  by  the  authority  of  any,  except  the  king  alone. 
And  this  prerogative  is  founded  upon  very  good  reafon.  For, 
fuppofing  it  had  a  right  to  meet  fpontaneoufly,  without  being 
called  together,  it  is  impoflible  to  conceive  that  all  the  mem- 
bers, and  each  of  the  houfes,  would  agree  unanimoufly  upon 
the  projier  time  and  place  of  meeting  j  and  if  half  of  the 
members  met,  and  half  abfented  themfelves,  who  fliaU  deter- 
tninc  which  is  really  the  legillative  body,  the  part  aflembled, 
or  that  which  flays  away  ?  It  is  therefore  neceffary  that  the 
parliament  fliould  be  called  together  at  a  determinate  time 
and  place  :  and  highly  becoming  it's  dignity  and  independ- 
ence, that  it  fhould  be  called  together  by  none  but  one  of 
it's  o>»Ti  conftituent  parts ;    and,  of  the  three  conftituent 
parts,  this  office  can  only  appertain  to  the  king ;  as  he  is  a 
fmgle  perfon,  whofe  will  may  be  uniform  and  fteady ;  the 
firft  perfon  in  the  nation,  being  fuperior  to  both  houfes  in 
dignity;  and  the  only  branch  of  the  legiflature  that  has  a 
feparate  exiftence,  and  is  capable  of  performing  any  aft  at  a 
time  when  no  parliament  is  in  being  *.    Nor  is  it  an  exception 
to  this  rule  that,  by  fome  modern  ilatutes,  on  the  demife  of 
a  king  or  queen,  if  there  be  then  no  parliament  in  being,  the 
laft  parliament  revives,  and  is  to  fit  again  for  Gx  months,  un- 
lefs  diflblved  by  the  fuccefTor:  for  this  revived  parliament 
muft  have  been  originally  fummoned  by  the  crown. 

*  By  modyes  fomewhat  fimilar  to  which  their  hiftoriaBS  have  affiled 

thefe  the  republic  of  Venice  wat  adu.  thcfe,  as  the  principal  reafona.     i.  The 

atedy  when  towards  th:  tod  of  the  fe-  propriety  of  having  the  cxecotiTC  power 

vejith  century  it  abolished  the  tribunes  a  part  of  the  legiflatiTe,  or  fenate ;  to 

of  the  people,  who  were  annually  chofen  which  the  former  annual  skagiftn^C* 

by  the  fev«ral  difhi^bs  of  the  Venetian  were  not  admitted.    %,  The  neceffityof 

territory,  ^fld  conftituted  a  doge  in  their  having  a  fingle  perfon  to  convoke  the 

Aead;   in   whom   the  executive  power  great  council  when  ieparatedt    (Modt 

ef  the  ftate  at  prefeat  rc6de>«    For  Vn%  HML  jutvii.  15.} 
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It  is  true,  that  by  a  ftatute,  16  Car.  I.  c.  i.  It  was  cnaft- 
cd,  that,  if  tlic  king  neglefted  to  call  a  parliament  for  three 
years,  the  peers  might  aiTembie  and  iflue  out  writs  for 
choofing  one ;  and,  in  cafe  of  neglef):  of  the  peers,  the  con- 
ftituents  might  meet  and  ele£b  one  themfelves.  But  this,  if 
ever  put  in  pradlice,  would  have  been  liable  to  all  the  incon- 
veniences I  have  juft  now  ftated :  and  the  a£l  itfelf  was 
eileemed  fo  highly  detrimental  and  injurious  to  the  royal 
prerogative,  that  it  was  repealed  by  ftatute  16  Car,  IL  c*  !• 
From  thence  therefore  no  precedent  can  be  drawn. 

It  is  alfo  true,  that  the  convention-parliament,  which 
reftored  king  Charles  the  fecond,  met  above  a  month  before 
his  return  5  the  lords  by  their  own  authority,  and  the  com- 
mons in  purfuance  of  writs  iflued  in  the  name  of  the  keepers 
of  the  liberty  of  England  by  authority  of  parliament :  and 
that  the  faid  parliament  fat  till  the  twenty-ninth  of  December, 
full  feven  months  after  the  reftoration ;  and  enafted  many 
laws,  feveral  of  which  are  ftill  in  force.  But  tliis  was  for  the 
neceffity  of  the  thing,  which  fuperfedes  all  law  j  for  if  they 
had  not  fo  met,  it  was  morally  impoiTible  that  the  kingdom 
ftould  have  been  fettled  in  peace.  And  the  firft  thing  done 
after  the  king's  return  was  to  pafs  an  a£b  declaring  this  to 
be  a  good  parliament,  notwitliftanding  the  defefi;  of  the 
king's  writs  *.  So  that,  as  the  royal  prerogative  was  chiefly 
wounded  by  their  fo  meeting,  and  as  the  king  himfelf,  who 
alone  had  a  right  to  obje£b,  confented  to  wave  the  objedtion^ 
this  cannot  be  drawn  into  an  example  in  prejudice  of  the 
rights  of  the  crown,  Befides  we  fhould  alfo  remember,  that 
it  was  at  that  time  a  great  doubt  among  the  lawyers  \  whe- 
ther even  this  healing  a£t  made  it  a  good  parliament }  and 
held  by  very  many  in  the  negative :  though  it  feems  to  have 
been  too  nice  a  fcruple.  And  yet,  out  of  abundant  caution, 
it  was  thought  neceffary  to  confirm  it's  a£ts  in  the  next  par* 
liamcnt,  by  ftatute  13  Car,  II.  c.  7,  &  c.  14. 

*  Sue.  u  Car.  II.  c.  I.  ^  i  Si4.  u 
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It  is  likewiCe  true,  that  at  the  time  of  the  revolution, 
^.  D.  1688,  the  lords  and  commons  by  their  own  authority , 
and  upon  tlie  fummons  of  the  prince  of  Orange,  (afterwards 
king  William)  met  in  a  convention,  and  therein  difpofed  of 
the  crown  and  kingdom.  But  it  muft  be  remembered,  that 
this  aflembling  was  upon  a  like  principle  of  neceflity  as  at  tlie 
reftoration  ;  that  is,  upon  a  full  conviftion  that  king  jaraes 
the  fecond  had  abdicated  the  government,  and  that  the 
throne  was  thereby  vacant :  which  fuppoCtion  of  the  indivi- 
dual members  was  confirmed  by  their  concurrent  refolution, 
when  they  a£lually  came  together.  And,  in  fuch  a  cafe  as 
the  palpable  vacancy  of  a  throne,  it  follows  ex  neceJfttaU  rei^ 
that  the  form  of  the  royal  writs  muft  be  laid  afide,  otherwife 
no  parliament  can  ever  meet  again.  For,  let  us  put  another 
poiTible  cafe,  and  fuppofe,  for  the  fake  of  argument,  that 
the  whole  royal  line  fhould  at  any  time  fail  and  become  ex-« 
tinft,  which  would  indifputably  vacate  the  throne :  in  this 
fituation  it  feems  reafonable  to  prefume,  that  the  body  of  the 
nation,  confifting  of  lords  and  commons,  would  have  a  right 
to  meet  and  fettle  the  government ;  otherwife  there  muft  be 
no  government  at  all.  And  upon  this  and  no  other  principle 
did  #ie  <:pnvention  in  1688  aflemble.  The  vacancy  of  the 
throne  was  precedent  to  their  meeting  without  any  royal 
fummons,  riot  a  confequence  of  it.  They  did  not  aflemble 
without  writ,  and  then  make  the  throne  vacant ;  but,  the 
throne  being  previoufly  vacant  by  the  king's  abdication,  they 
aflembled  without  writ,  as  they  muft  do  if  they  aflembled  at 
all.  Had  the  throne  been  full,  their  meeting  would  not  have 
been  regular ;  but,  as  it.  was  really  empty,  fuch  meeting  be- 
came abfolutely  rieceflary.  And  accordingly  it  is  declared  by 
ftatute  I  W.  &  M.  ft.  I.  c.  I.  that  this  convention  was  really 
the  two  houfes  of  parliailient,  notwithftanding  the  want  of 
writs  or  other  defefts  of  form.  So  that,  notwithftanding 
thefe  two  capital  exceptions,  which  were  juftifiable  only  oil 
a  principle  of  neceflity,  (and  each  of  which,  by  the  way,  in- 
duced a  revolution  in  the  government)  the  rule  laid  down  is 
in  general  certain,  that  the  king,  only,  caq  convoke  a  parlia- 
ment. 

And 
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And  this  by  the  anticnt  ftatutes  of  the  realm '  he  is  bound 
to  do  every  year,  or  oftcner,  if  need  be.  Not  that  he  is,  or 
ever  was,  obliged  by  thefe  ftatutes  to  call  a  nenv  parliament 
every  year ;  but  only  to  permit  a  parliament  to  fit  annually 
for  die  rcdrefs  of  grievances,  and  difpatch  of  bufinefs,  if  need 
he,  Thefe  laft  words  are  fo  loofe  and  vague,  that  fuch  of 
our  monarchs  as  were  inclined  to  govern  without  parlia^ 
ments,  neglefted  the  convoking  them,  fometimes  for  a  very 
confiderable  period,  under  pretence  that  there  was  no  need  of 
them.  But,  to  remedy  this,  by  the  ftatute  16  Car.  II.  c.  i. 
it  is  enabled,  that  the  fitting  and  holding  of  parliaments  fliall 
not  be  intermitted -above  three  years  at  the  moft.  And  by  the 
ftatute  I  W.  &  M.  ft.  2.  c.  2.  it  is  declared  to  be  one  of 
the  rights  of  the  people,  that  for  redrefs  of  all  grievances, 
and  for  the  amending,  ftrengthening,  and  preferving  the  laws, 
parliaments  oiight  to  be  htXA.  frequently »  And  this  indefinite 
frequency  is  again  reduced  to  a  certainty  by  ftatute  6  W.  &  M. 
c.  2.  which  ena£ls,  as  the  ftatute  of  Charles  the  fecond  had 
done  before,  that  a  new  parliament  (hall  be  called  within  three 
years  "  after  the  determination  of  the  former. 

n.  The  conftituent  parts  of  a  parliament  are  the  next 
obje£ts  of  our  inquiry.  And  thefe  are,  the  king's  majefty, 
fitting  there  in  his  royal  political  capacity,  and  the  three 
eilates  of  the  realm ;  the  lords  fpiritual,  the  lords  temporal, 
{who  fit,  together  widi  the  king,  in  one  houfe)  and  the  com- 
mons, who  fit  by  themfelves  in  another.  And  the  king  and 
thefe  three  eftates,  together,  form  the  great  corporation  or 
body  politic  of  the  kingdom  ",  of  which  the  king  is  faid  to  be 
caput  J  principiumy  et  finis.  For  upon  their  coming  together 
the  king  meets  them,  either  in  perfon  or  by  reprefentation  ; 
vithout  which  there  can  be  no  beginning  of  a  parliament* : 
and  he  alfo  h^  alone  the  power  of  difTohring  them* 

1  4  Edw.  III.  c.  i4«     36  Edw.  III.  aflembUes.     Mod.  Un.   Hift.  sxziiu 

c.  10.  15. 

a  This  11  the    fame   period^   that  °  4  Inft.  i»  2«    Stat.  X  Elif  •  c«  }• 

>i  iUowed    in   Sweden    for  intermit-  Hale  of  Pari.  i. 

tiag  their  geoeral  diets,  or  parUameatary  0  4  Inft.  6f 
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It  is  highly  ncceflary  for  prcferving  the  ballance  of  the 
conftitution,  that  the  executive  power  (hould  be  a  branchy 
though  not  the  whole,  of  the  legiflative.  The  total  union 
of  them,  we  have  feen,  would  be  produftive  of  tyranny  \  the 
total  disjun£lion  of  them,  for  the  prefcnt,  would  in  the  end 
produce  the  fame  efFe<3s,  by  caufing  that  union  againft  which 
it  feems  to  provide.  The  legiflature  would  foon  become  ty- 
rannical, by  making  continual  encroachments,  and  gradually 
ailuming  to  itfelf  the  rights  of  the  executive  power.  Thus 
the  long  parliament  of  Charles  the  firft,  while  it  a£led  in  a 
conftitutional  manner,  with  the  royal  concurrence,  redrefled 
many  heavy  grievances  and  eftabliflied  many  falutary  laws. 
But  when  the  two  houfes  afTumed  the  power  of  legiflation,in 
cxcluiion  of  the  royal  authority,  they  foon  after  affumed  like- 
wife  the  reins  of  adminiflration;  and,  in  confequence  of  thefe 
imited  powers,  overturned  both  church  and  ftate,  and  efta- 
bliflied a  worfe  oppreflion  than  any  they  pretended  to  rentedy. 
To  hinder  therefore  any  fuch  encroachments,  the  king  is 
himfelf  a  part  of  the  parliament :  and,  as  this  is  the  reafon  of 
his  being  fo,  very  properly  therefore  the  fliarc  of  legiflation, 
which  the  conftitution  has  placed  in  the  crown,  confifts  in 
the  power  of  reje^ing  rather  than  refolving ;  this  being  fuffi- 
cient  to  anfwcr  the  end  propofed.  For  we  may  apply  to  the 
royal  negative,  in  this  inftance,  what  Cicero  obferves  of  the 
negative  of  the  Roman  tribunes,  that  the  crown  has  not  any 
power  of  doing  wrong,  but  merely  of  preventing  wrong  from 
l)eing  done  '•  The  crown  cannot  begin  of  itfelf  any  altera- 
tions in  the  prefent  eftti^bliflied  law  \  but  it  may  approve  or 
difapprove  of  the  alteration^  fuggefted  and  confented  to  by 
the  two  houfes.  The  legiflative  therefore  cannot  abridge  the 
executive  power  of  any  rights  which  it  now  has  by  law, 
without  it's  own  confent  j  fince  the  law  muft  perpetually 
ftand  as  it  now  does,  unlefs  all  the  powers  will  agree  to  alter 
It,  And  herein  indeed  confifts  the  true  excellence  of  the 
Englifli  government,  that  all  the  parts  of  it  form  a  mutual 
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check  upon  each  other.  In  the  legiflaturei  the  people  are  a 
check  upon  the  nobility,  and  the  nobility  a  check  upon  the 
people  I  by  the  mutual  privilege  of  reje£ling  what  the  other 
has  refolved :  while  the  king  is  a  check  upon  both,  which 
preferves  the  executive  power  from  encroachments.  And  this 
very  executive  power  is  again  checked  and  kept  within  due 
bounds  by  the  two  houfes,  through  the  privilege  they  have  of 
inquiring  into,  impeaching,  and  punifhing  the.  conduct  (not 
indeed  of  the  kingi,  which  would  deftroy  his  conftitutional 
independence ;  but,  which  is  more  beneficial  to  the  public) 
of  his  evil  and  pernicious  counfellors.  Thus  every  branch 
of  our  civil  polity  fupports  and  is  fupported,  regulates  and  is 
regulated,  by  the  reft :  for  the  two  houfes  naturally  drawing 
in  two  diredions  of  oppofite  intereft,  and  the  prerogative 
m  another  ftiil  different  from  them  both,  they  mutually  keep 
each  other  from  exceeding  their  proper  limits ;  while  tlu: 
whole  is  prevented  from  feparation,  and  arrificially  conne£led 
together  by  the  mixed  nature  of  the  crown,  which  is  a  part 
of  the  legiflative,  and  the  fole  executive  magiftrate.  Like 
three  diftin^  powers  in  mechanics,  they  jointly  impel  the 
machine  of  government  in  a  dire£tion  different  fix>m  what 
either,  zfking  by  itfelf,  would  have  done ;  but  at  the  fame 
time  in  a  dire£kion  partaking  of  each,  and  formed  out  of  all ; 
a  dtre&ion  which  conftitutes  the  true  line  of  the  liberty  and 
happinefs  of  the  community. 

Let  us  now  confider  thefe  conftituent  parts  of  the  fove« 
r^ign  power,  or  parliament,  each  in  a  feparate  view*  The 
king's  majefty  wiUbe  the  fubjed^  of  the  next,  and  many  fub« 
fequent  chapters,  to  which  we  muft  at  prefent  refer. 

The  next  in  order  are  the  fpiritual  lords.  Thefe  confift  of 
two  arch-biihops,  and  twenty-four  bifhops;  and  at  the  diflb- 
lution  of  monafteries  by  Henry  VIII,  confifted  likewife  of 
twenty-fix  mitred  abbots,  arid  two  priors  ^ :  a  very  confider* 
abk  body,  and  in  thofe  times  equal  in  number  to  the  tempo* 
ral  nobility  '•    All  thefe  hold^  or  are  fuppofed*  to  hold,  cer« 
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tain  aaticnt  baronies  under  the  king :  for  William  the  con-^ 
queror  thought  proper  to  change  the  fpiritual  tenure  of  frank* 
alimngn  or  free  ahns»  under  which  the  bifhops  held  their  lands 
during  the  Saxon  government,  into  the  feodal  or  Norman 
tenuire  by  barony ;  which  fubje^ed  their  eftates  to  all  civil 
charges  and  aileirments,  from  which  they  were  before  ex- 
empt ' :  and,  in  right  of  fuccefGon  to  thofe  baronies,  which 
were  unalienable  from  their  refpe£tive  dignities,  the  bifhops 
itnd  abbots  were  allowed  their  feats  in  thehoufe  of  lords  ^  But 
though  thefe  lords  fpiritual  are  m  the  eye  of  the  law  a  diftinft 
eltate  from  the  lords  temporal,  and  are  fo  diftinguifhed  in 
moftof  oura£l$  of  parliament, yet  in  pra£^ice  they  are  ufually 
blendedtogetherunder  the  one  name  oi  the  lords  s  they  intermix 
in  their  votes ;  and  the  majority  of  fuch  intermixture  joins 
both  eftates*  And  from  this  want  of  a  feparate  aflembly  and 
feparate  negative  of  the  prelates,  fome  writers  have  argued  " 
very  cogently,  that  the  lords  fpiritual  and  temporal  are  now 
in  reality  only  one  eftate  ^ :  which  is  unqueftionably  true  in 
every  cScOlmzX  fenfe,  though  the  antient  diftin<2ion  between 
them  ftill  nominally  continues.  For  if  a  bill  iliould  pals 
their  houfe,  there  is  no  doubt  of  it's  validity,  though  cwerf 
lord  fpiritual  ihould  vote  againft  it ;  of  whidi  Selden  %  and 
fir  Edward  Cdce  ^^  give  many  inftances :  as,  on  the  other 
band,  I  prefume  it  would  be  equaUy  good,  if  the  lords  tem- 
poral prefent  were  inferior  to  the  bifhops  in  number,  and 
every  one  of  thofe  temporal  lords  gave  his  vote  to  rejedl  the 
bill ;  though  fir  Edward  Coke  feems  to  doubt*  whether  this 
would  not  b^an  crdhiance^  rather  than  an  affy  of  parliament. 
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Ths  lords  temporal  confift  of  all  the  peers  of  die  realm 
(the  bilhops  not  being  in  ftridnefs  held  to  be  fuch,  but 
merely  lords  of  parliament*)  by  whatever  title  of  nobility  dif. 
tinguiihed ;  dukes,  marquifles,  earis,  vifcounts,  or  barons;  of 
which  dignities  we  Ihall  fpeak  more  hereafter.  Some  of  thefe 
fit  by  defcent,  as  do  all  antient  peers ;  fome  by  creation,  as 
do  all  new-made  ones ;  others,  fince  the  union  with  Scot-* 
land,  by  ele£lion,  which  is  the  cafe  of  the  fixteen  peers,  who 
leprefent  the  body  of  the  Scots  nobility.  Their  number  is 
indefinite,  and  may  be  encreafed  at  will  by  the  power  of  the 
crown :  and  once,  in  the  reign  of  queen  Anne,  tliere  was  an 
inftance  of  creating  no  lefs  than  twelve  together ;  in  con- 
temphtion  of  which  in  the  reign  of  king  George  the  firft, 
a  bill  ipafied  the  houfe  of  lords,  and  was  countenanced  by  the 
then  miniftry,  for  limiting  the  number  of  the  peerage.  Thia 
was  thought  by  fome  to  promife  a  great  acquifition  to  the 
conftitution,  by  reftraining  the  prerogative  from  gaining  the 
afcendant  in  that  auguft  aflembly,  by  pouring  in  at  pleafure 
an  unlimited  number  of  new  created  lords.  But  the  bill  was 
ill-reli(hed  and  mifcarried  in  the  houfe  of  commons,  whofe 
leading  members  were  then  defirous  to  keep  the  avenues  to 
the  other  houfe  as  open  and  eafy  as  poilible. 

The  diftin£lion  of  rank  and  honours  is  necefTary  in  every 
well-governed  ftate :  in  order  to  reward  fuch  as  are  eminent 
for  their  fervices  to  the  public,  in  a  manner  the  moft  deiira- 
ble  to  individuals,  and  yet  without  burden  to  the  com- 
munity ;  exciting  thereby  an  ambitious  yet  laudable  ar- 
dor, and  generous  emulation,  in  others.  And  emulation, 
or  virtuous  ambition,  is  a  fpring  of  aftion  which,  however 
dangerous  or  invidious  in  a  mere  republic  or  under  a  defpotic 
fway,  will  certainly  be  attended  with  good  efFefts  under  a 
free  monarchy;  where,  without  deftroying  it's  exiftcnce, 
it's  excefTes  may  be  continually  reftrained  by  that  fuperior 
power,  from  which  all  honour  is  derived.  Such  a  fpirit, 
when  nationally  difFufed,  gives  life  and  vigour  to  the  com- 
munity ;  it  fets  all  the  wheels  of  government  in  motion, 
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which,  Under  a  wife  regulator,  may  be  dire&ed  to  any  bene- 
ficial purpofe ;  and  thereby  every  individual  may  be  made 
fubfervient  to  the  public  good,  while  he  principally  means  to 
promote  his  own  particular  views.  A  body  of  nobility  is  alfo 
more  peculiarly  neceflary  in  our  mixed  and  compounded  coa- 
ftitution,  in  order  to  fupport  the  rights  of  both  the  crown 
and  the  people,  by  forming  a  barrier  to  witliftand  the  en- 
croachments of  both.  It  creates  and  preferves  that  gradual 
fcale  of  dignity,  which  proceecls  from  the  peafant  to  the 
prince ;  rifmg  like  a  pyramid  from  a  broad  foundation,  and 
diminifliing  to  a  point  as  it  rifes.  It  is  this  afcending  and 
contra£Ung  proportion  that  adds  (lability  to  any  government; 
for  when  the  departure  is  fudden  from  one  extreme  to  ano* 
ther,  we  may  pronounce  that  ftate  to  be  precarious.  The  no- 
bility therefore  are  the  pillars,  which  are  reared  from  among 
the  people,  more  immediately  to  fupport  the  throne ;  and,  if 
that  falls,  they  muft  alfo  be  buried  under  it's  ruins.  Accord- 
ingly, when  in  the  lait  century  the  commons  had  deter- 
mined to  extirpate  monarchy,  they  alfo  voted  the  houfe  of 
lords  to  be  ufelefs  and  dangerous.  And  fince  titles  of  nobi- 
lity are  thus  expedient  in  the  ftate,  it  is  alfo  expedient  that 
their  owners  (hould  form  an  independent  and  feparate  branch 
of  the  legiflature.  If  they  were  confounded  with  the  mafs  of 
the  people,  and  like  them  had  only  a  vote  in  elc£ling  repre- 
fentatives,  their  privileges  would  foon  be  borne  down  and 
overwhelmed  by  the  popular  torrent,  which  would  efie^iually 
level  all  diftin£lions.  It  is  therefore  highly  neceflary  that 
the  body  of  nobles  fhould  have  a  diftind);  aflembly,  diftin£^ 
deliberations,  and  diftindl  powers  from  the  commons. 

The  commons  confift  of  all  fuch  men  of  property  in  the 
kingdom,  as  have  not  feats  in  the  houfe  of  lords  ;  every  one 
of  which  has  a  voice  in  parliament,  either  perfonally,  or 
by  his  reprefentativcs.  In  a  free  ftate  every  man,  who  is 
fuppofed  a  free  agent,  ought  to  be  in  fome  meafure  his 
own  governor ;  and  therefore  a  branch  at  leaft  of  the  legifla- 
tive  power  fliould  reGde  in  the  whole  body  of  the  people. 
And  this  power,  when  the  territories  of  the  ftate  are  fmall  an<l 
it's  citizens  eafily  known^  fhould  be  exercifed  by  the  people 

ia 


in  their  aggregate  or  coIIeAive  capacity,  as  was  wifely  or- 
dained in  the  petty  republics  of  Greece,  and  the  firft  rudU 
ments  of  the  Roman  (late.  But  this  will  be  highly  incon«* 
venient,  when  the  public  territory  is  extended  to  any  confi- 
derable  degree,  and  the  number  of  citizens  is  encreafed* 
Thus  when,  after  the  focial  war,  all  the  burghers  of  Italy 
were  admitted  free  citizens  of  Rome,  and  each  had  a  vote  in 
the  public  afTemblles,  it  became  impoilible  to  diftinguifh  the 
fpurious  from  the  real  voter,  and  from  that  time  all  elections 
and  popular  deliberations  grew  tumultuous  and  diforderly ; 
which  paved  the  way  for  Marius  and  Sylla,  Pompey  and 
Cxfar,  to  trample  on  the  liberties  of  their  country,  and  at 
laft  to  diflTolve  the  commonwealth.  In  fo  large  a  ftate  as 
ours  it  is  therefore  very  wifely  contrived,  that  the  people 
ihould  do  that  by  their  rcprefentativts,  which  it  is  impradli- 
cable  to  perform  in  perfon ;  reprefentatives,  chofen  by  a  num- 
ber of  minute  and  feparate  diftrifts,  wherein  all  the  voters  are, 
or  eafily  may  be,  diftinguiflied.  The  counties  are  therefore 
reprefented  by  knights,  elefted  by  the  proprietors  of  lands : 
the  cities  and  boroughs  are  reprefented  by  citizens  and  bur- 
gefles,  chofen  by  the  mercantile  part  or  fuppofed  trading  ivy- 
tereft  of  the  nation;  much  in  the  fame  manner  as  the  burghers 
in  the  diet  of  Sweden  are  chofen  by  the  corporate  towns, 
Stockholm  fending  four,  as  London  does  with  us,  other  cities 
two,  and  fome  only  one  •*.  The  number  of  Englifli  reprefent- 
ativcs  is  5 13,  and  of  Scots  45 ;  in  all  558.  And  every  mem- 
ber, though  chofen  by  one  particular  diftritS,  when  ele£ted 
and  returned  fcrves  for  the  whole  realm.  For  the  end  of  his 
coming  thither  is  not  particular,  but  general ;  not  barely  to 
advantage  his  condituents,  but  the  common  wealth  ;  to  advife 
his  majefty  (as  appears  from  the  writ  of  fummons  *^)  **  <fc  com* 
**  muni  confilio  fuper  negotiis  qtiibufdam  arduis  et  urgentibuSy  r^- 
**  g^^ijfotumj  et  defenfionem  regni  Angiiae  et  ecclefiae  Anglicanat 
"  comernentihusP  And  therefore  he  is  not  bound,  like  a  dcr 
pttty  in  the  united  provinces,  to  confult  with,  or  take  the  ad- 
vice, of  his  conftituents  upon  any  particular  point,  unlefs  he 
himfelf  thinks  it  proper  or  prudent  fo  to  do. 
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These  are  the  conftituent  parts  of  a  parliament ;  the  king, 
the  lords  fpiritual  and  temporal,  and  the  commons.  Parts,  of 
which  each  is  fo  neceflary,  that  the  confent  of  all  three  is  re** 
quired  to  make  any  new  law  that  {hall  bind  the  fubjed. 
Whatever  is  enafted  for  law  by  one,  or  by  two  only,  of  the 
three  is  no  (tatute  \  and  to  it  no  regard  is  due,  unlefs  in  mat*' 
ters  relating  to  their  own  privileges.  For  though,  in  the 
times  of  madnefs  and  anarchy,  the  commons  once  pafled  9 
vote*',  *-*  that  whatever  \%  enafted  or  declared  for  law  by  the 
•*  commons  in  parliament  alTembled  hath  the  force  of  law ; 
«<  and  all  the  people  of  this  nation  are  concluded  thereby, 
«*  although  the  confent  and  concurrence  of  the  king  orhoufe 
*«  of  peers  be  not  had  thereto ;"  yet,  when  the  conflitution 
was  reftored  in  all  it's  forms,  it  was  particularly  enafted  by 
ilatute  13  Car.  11.  c.  i.  that  if  any  perfon  fhall  malicioufly 
or  advifedly  affirm,  that  both  or  either  of  the  houfes  of  par- 
liament have  any  Icgiflative  authority  without  the  king,  fuch 
perfon  (hall  incur  all  the  penalties  of  a  praemunire. 

III.  We  are  next  to  examine  the  laws  and  cuftoms  relat- 
ing to  parliament,  thus  united  together  and  conCdered  as  one 
aggregate  body. 

The  power  and  jurifdidion  of  parliament,  fays  Gr  Ed- 
ward Coke  ^,  is  fo  tranfcendent  and  abfolute,  that  it  cannot 
be  confined,  either  for  caufes  or  perfons,  within  any  bounds. 
And  of  this  high  court, he  adds,  it  may  be  truly  faid,  ^^ftantU 
•*  quitatem  fpefleSf  eft  vetufti/ftma  ;  ft  dignitatem^  ejl  honoratljji^ 
**  ma  ;  ft  jurifdiElionemy  eft  capactfftmaP  It  hath  fovereign  and 
uncontrolable  authority  in  the  making,  confirming,enlarging, 
reftraining,  abrogating,  repealing,  reviving,  and  expounding 
of  laws,  concerning  matters  of  all  poffibl^  denominations, 
ccclefiaftical,  or  temporal,  civil,  military,  maritime,  or  crimi- 
nal :  this  being  the  place  where  that  abfolute  defpotic  power, 
which  muft  in  all  governments  refide  fomewhere,is  entruftcd 
by  the  conftitution  of  thefe  kingdoms.     All  mifchiefs  and 
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grievances^  operations  and  remedies,  that  tranlcend  the  ordi- 
nary courfe  of  the  la^vB,  are  within  the  reach  of  this  extraor- 
dinary tribunal.  It  can  regulate  or  new  model  the  fuccedion 
to  the  crown ;  as  was  done  in  the  reign  of  Henry  VIII  and 
William  III.  It  can  alter  the  eftabliflied  religion  of  the  land ; 
as  was  done  in  a  variety  of  inilances,  in  the  reigns  of  king 
Henry  VIII  and  his  three  children.  It  can  change  and  create 
afrefli  even  the  conftitution  of  the  kingdom  and  of  parlia- 
ments theinfelves ;  as  was  done  by  the  a£l  of  union,  and  the 
fereral  ftatutes  for  triennial  and  feptennial  elef^ions^.  It  can, 
in  ihort,  do  every  thing  tliat  is  not  naturally  impoflible ; 
and  therefoVe  fome  have  not  fcrupled  to  call  it's  power,  by  a 
figure  rather  too  bold,  the  omnipotence  of  parliament.  True 
it  is,  that  what  the  parliament  doth,  no  authority  upon 
earth  can  undo.  So  that  it  is  a  matter  moft  eflential  to  the 
liberties  of  this  kingdom,  that  fuch  members  be  delegated 
to  this  important  truft,  as  are  moil  eminent  for  their  probi- 
ty, their  fortitude,  and  their  knowlege  5  for  it  was  a  known 
apothegm  of  the  great  lord  treafurer  Burleigh,  **  that  Eng- 
"  land  could  never  be  ruined  but  by  a  parliament :"  and,  as 
fir  Matthew  Hale  obferves  ^  this  being  the  highcft  and 
greateft  court,  over  which  none  other  can  have  jurifdi£lion 
in  the  kingdom,  if  by  any  means  a  mifgovernmcnt  (houkl 
any  way  fall  upon  it,  the  fubjefts  of  this  kingdom  are  left 
without  all  manner  of  remedy.  To  the  fame  purpofe  the 
prefident  Montefquieu,  though  I  truft  too  haftlly,  prefages  ^  ; 
that  as  Rome,-  Sparta,  and  Carthage  have  loft  their  liberty 
and  perilhed,  fo  the  conftitution  of  England  will  in  time  lofe 
it's  liberty,  will  perifh  :  it  will  perifti,  whenever  the  legifla* 
tive  power  ftiall  become  more  corrupt  than  the  executive. 

It  muft  be  owned  that  Mr  Locke  ^,  and  other  theoretical 
writers,  have  held,  that  "  there  remains  ftill  inherent  in  the 
•*  people  a  fupreme  power  to  remove  or  alter  the  legiflative, 
"  when  they  find  the  legiflative  aft  contrary  to  the  truft  re- 
•*  pofed  in  them  :  for,  when  fuch  truft  is  abufed,  it  is  thereby 
"  forfeited,  and  devolves  to  thofe  who  gave  it."  But  how- 
ever juft  this  conclufion  may  be  in  theory,  we  cannot  pra£li-s 

'  of  parliaments,  49.  ^  on  Got*  p.  2*  ^.  149.  227. 
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Cally  adopt  it,  nor  take  any  legdl  ftcp»  foF  carrying  it  into 
execution,  under  any  difpenfation  of  government  at  prefent 
aflually  cxifting.  For  this  devolution  of  power,  to  the 
people  at  brge,  includes  in  it  a  diiTolution  of  the  whole  form 
of  government  eftabliihed  by  that  people ;  reduces  all  the 
members  to  their  original  (late  of  equality  5  and,  by  an- 
nihilating the  fovereigil  power,  repeals  all  pofitive  laws 
whatfoevcr  before  enadled.  No  human  laws  will  therefore 
fuppofe  a  cafe,  which  at  once  muft  deftroy  all  law,  and  com- 
pel men  to  build  afrefli  upon  a  new  foundation ;  nor  will  they 
make  provifion  for  fo  defperate  an  event,  as  muft  render  all 
legal  provifions  inefFedual  J.  So  long  therefore  as  thfe  Englifli 
conftitution  lafts,  we  may  venture  to  affirm,  that  the  power 
of  parliament  is  abfolute  and  without  control. 

In  order  to  prevent  the  mifchiefs  that  might  arife,  by 
placing  this  extenfive  authority  in  hands  that  are  either  inca- 
pable, or  elfe  improper,  to  manage  it,  it  is  provided  by  the 
cuftom  and  law  of  parliament  ^  that  no  one  (hall  fit  or  vote 
in  either  houfe,  unlefs  he  be  twenty-one  years  of  age.  This 
is  alfo  exprefsly  declared  by  ftatute  7  &  8  W.  III.  c.  25. 
with  regard  to  the  houfe  of  commons ;  doubts  having  arifen, 
from  fome  cond:adi£iory  adjudications,  whether  or  no  a  mi- 
nor was  incapacitated  from  fitting  in  that  houfe  ^.  It  is  alfo 
enabled  by  ftatute  7  Jac.  I.  c.  6.  that  no  member  be  per- 
mitted to  enter  into  the  houfe  of  commons,  till  he  hath  taken 
the  oath  of  allegiance  before  the  lord  fteward  or  his  deputy : 
and  by  30  Car.  II.  ft.  2.  and  i  Geo.  I.  c.  13.  that  no  mem- 
ber fliall  vote  or  (it  in  either  houfe,  till  he  hath  in  the  prefence 
of  the  houfe  taken  the  oath  of  allegiance,  fupremacy,  and  ab- 
juration, and  fubfcribed  and  repeated  the  declaration  againft 
tranfubftantiation,  and  invocation  of  faints,  and  the  facrificc 
of  the  mafs.  Aliens,  unlefs  naturalized,  were  likewife  by 
the  law  of  parliament  incapable  to  ferve  therein  * :  and  now 
it  is  enafted,  by  ftatute  i2>  &  13  W.  III.  c.  2.  that  no  alien, 
even  though  he  be  naturalized,  (hall  be  capable  of  being  a 
member  of  either  houfe  of  parliament.     And  there  arc  not 

j  See  page  244.  1  Com.  Joorn.  loMar.  1623.  iSFcb. 

1  Whicelocke,  c.  50.  4  Inft.  47.  1625. 
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only  thefe  (landing  incapacities;  but  if  any  perfon  is  made  a 
peer  by  the  king,  or  elcded  to  ferve  in  the  houfe  of  commons 
by  the  people,  yet  may  the  refpeftive  houfes  upon  complaint 
of  any  crime  in  fuch  perfon,  and  proof  thereof,  adjudge  him 
difabled  and  incapable  to  fit  as  a  member  *" :  and  this  by  the 
law  and  cuftom  of  parliament. 

For,  as  every  court  of  juftice  hath  laws  and  cuftoms  for 
it's  direction, '  fome  the  civil  and  canon,  fome  the  common 
law,  others  their  own  peculiar  laws  and  cuftoms,  fo  the  high 
court  of  parliament  hath  alfo  it's  own  peculiar  law,  called 
the  lex  €t  confuetudo  parltamenti ;  a  law  which  (ir  Edward 
Coke "  obferves  is  **  ah  omnibus  quaerendoy  a  multis  ignorata 
**  apaucis  cognitaJ*  It  will  not  therefore  be  expefted  that  we 
fhould  enter  into  the  examination  of  this  law,  with  any  de- 
gree of  minutenefs  :  fince,  as  the  fame  learned  author  aflures 
us*,  it  is  much  better  to  be  learned  out  of  the  rolls  of  parlia« 
ment,  and  other  records,  and  by  precedents,  and  continual 
experience,  than  can  be  expreffed  by  any  one  man.  It  will 
be  fufficient  to  obferve,  that  the  whole  of  the  law  and  cuftom 
of  parliament  has  it's  original  from  this  one  maxim,  <^  that 
"  whatever  matter  arifes  concerning  either  houfe  of  parlia- 
^^ment,  ought  to  be  examined,  difcufled,  and  adjudged  in 
**that  houfe  to  which  it  relates,  and  not  elfewhcreP." 
Hence,  for  inftance,  the  lords  will  not  fuffer  the  commons 
to  interfere  in  fettling  the  ele£tion  of  a  peer  of  Scotland ;  the 
commons  will  not  allow  the  lords  to  judge  of  the  deGtion  of  a 
burgefs ;  nor  will  either  houfe  permit  the  fubordinate  courts  of 
law  to  examine  the  merits  of  either  cafe.  But  the  maxims  upon 
which  they  proceed,  together  with  the  method  of  proceeding, 
reft  entirely  in  the  breaft  of  the  parliament  itfelf ;  and  are 
not  defined  and  afcertained  by  any  particular  ftated  laws. 

The  privileges  of  parliament  are  likewife  very  large  and 
indefinite.  And  therefore  when  in  3 1  Hen.  VI  the  houfe  of 
lords  propounded  a  queftton  to  the  judges  concerning  them, 
the  chief  juftice,  fir  John  Fortefcue,    in  the  name  of  his 

■  Whitelocke  of  pari.  c.  i02*     See  21  Jan.  1640.     6  Mar.  1676.   6  Mar. 
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brethren,  declared,  <f  that  they  ought  not  to  make  anfwer 
«*  to  that  queftion :  for  it  hath  not  been  ufed  aforetime  that 
'•*  the  jufticcs  ihould  in  any  wife  determine  the  privileges  of 
the  high  court  of  patliament.  For  it  is  fo  high  and  mighty 
in  it's  nature,  that  it  may  make  law :  and  that  which  is 
**  law,  it  may  make  no  law :  and  the  determination  and 
•*  knowledge  of  that  privilege  belongs  to  the  lords  of  parlia-* 
«*  mcnt,  and  not  to  the  juftices  ^."  Privilege  of  parliament 
was  principally  eftablifhed,  in  order  to  proteft  it's  members 
not  only  from  being  molefted  by  their  fellow-fubjefts,^  but 
alfo  more  efpecially  from  being  opprefled  by  the  power  of  the 
crown.  If  therefore  all  the  privileges  of  parliament  were 
once  to  be  fet  dov/n  and  afcertained,  and  no  privilege  to  be 
allowed  but  what  was  fo  defined  and  determined,  it  were 
cafy  for  the  executive  po^er  to  devife  fome  new  cafe,  not 
within  the  line  of  privilege,  and  under  pretence  thereof  to 
harafs  any  refrafVory  member  and  violate  the  freedom  of  par- 
liament. The  dignity  and  independence  of  the  two  boufea 
are  therefore  in  great  nieafure  preferved  by  keeping  their  pri- 
vileges indefinite*  Some  however  of  the  more  notorious 
privileges  of  the  members  of  either  houfe  are,  privilege  of 
fpeech,  of  perfon,  of  their  domeftics,  and  of  their  lands  and 
goods.  As  to  the  firft,  privilege  of  fpeech,  it  is  declared  hj 
the  ftatute  i  W.  &  M.  ft.  2.  c.  2.  as  one  of  the  liberties  of 
^he  people,  "  that  the  freedom  of  fpeech,  and  debates,  and 
**  proceedings  in  parliament,  ought  not  to  be  impeached  op 
"  queftioned  in  any  court  or  place  out  of  parliament,"  And 
this  freedom  of  fpeech  is  particularly  demanded  of  the  king 
in  perfon,  by  the  fpeaker  of  the  houfe  of  commons,  at  the 
opening  of  every  new  parliament.  So  likewife  are  the  other 
privileges,  of  perfons,  fervants,  lands  and  goods :  which  are  im- 
munities as  antient  us  Edward  tlie  confeffor  j  in  whofe  laws  *" 
tjre  find  this  precept,  *^  ad  fymdus  venientibusj  Jive  fummoniti 
^^  ftnty  five  per  fe  quid  agendum  habuerint^fit  fumfiia  pax  :"  and 
fo  too,  in  the  old  Gothic  conftitutions,  **  cxtend'Uur  haec  pax 
**  et  fecuritas  ad  quatuordecim  dicSy  convocato  regni  fenatu  *•'* 
This  included  formerly  not  only  privilege  from  illegal  vio* 
lence,  but  alfo  from  legal  arrefts,  and  feifures  by  procef» 

i  Seld.  BaroRage.  pirt.  i.  c.  4.     r  cap,  3.     •  Stelran.  dejuredtb.  /.  3.  r.  3* 
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from  the  courts  of  law.  And  ilill,  to  aflault  by  violence  a 
member  of  either  houfe,  or  his  menial  fervants,  is  a  high 
contempt  of  parliament,  and  there  punifhed  with  the  utmoft 
fererity.  It  has  likewife  peculiar  penalties  annexed  to  it  in 
the  courts  of  law,  by  the  ftatutes  5  Hen.  IV.  c.  6.  and 
1 1  Hen.  VI.  c.  1 1.  Neither  can  any  member  of  either  houfe 
be  arrefted  and  taken  into  cuftody,  unlcfs  for  fome  indiftable 
offence,  without  a  breach  of  the  privilege  of  parliament. 

But  all  other  privileges,  which  derogate  from  the  com- 
mon law  in  matters  of  civil  right,  are  now^  at  an  en^,  fave 
only  as  to  the  freedom  of  the  member's  perfon :  which  in  a 
peer  (by  the  privilege  of  peerage)  is  for  ever  facred  and  in- 
violable ;  and  in  a  commoner  (by  the  privilege  of  parliament) 
for  forty  days  after  every  prorogation,  and  forty  days  before 
the  next  appointed  meeting ' :  which  is  now  in  effect  as  long 
as  the  parliament  fubfifts,  it  feldom  being  prorogued  for  more 
than  fourfcore  days  at  a  time.  As  to  all  other  privileges, 
which  obftrudl  the  ordinary  courfe  of  juftice,  they  were  rc- 
ftrained  by  the  ftatutes  12  W.  III.  c«  3,  2  &  3  Ann.  c.  i8. 
and  1 1  Geo.  II.  c.  24.  and  are  now  totally  abolifhed  by  fta- 
tutc  10  Geo.  III.  c.  50.  which  enafis,  that  any  fuit  may  at 
any  time  be  brought  againft  any  peer  or  member  of  parliament, 
their  fenrants,  or  any  other  perfon  entitled  to  privilege  of  par- 
liament ;  which  ihall  not  be  impeached  or  delayed  by  pre- 
tence of  any  fuch  privilege ;  except  that  the  perfon  of  a  mem- 
ber of  the  houfe  of  commons  (hall  not  thereby  be  fubje&ed 
to  any  arrefl  or  imprifonment.  Likewife,  for  the  benefit  of 
commerce,  it  is  provided  by  ftatute  4  Geo.  III.  c.  33.  that 
any  trader,  having  privilege  of  parliament,  may  be  ferved 
with  legal  procefs  for  any  juft  debt  to  the  amount  of  100/. 
and  uniefs  he  makes  fatisfa£^ion  within  two  months,  it  fhall 
be  deemed  an  ad  of  bankruptcy ;  and  that  commiffions  of 
bankrupt  may  be  iiTued  againft  fuch  privileged  traders,  in 
like  manner  as  againft  any  other. 

The  oijly  way  by  which  courts  of  juftice  could  antiently 
take  cognizance  of  privilege  of  parliament  was  by  writ  of 
privilege,  in  the  nature  of  z/uperfideas^  to  deliver  the  party 
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out  of  cuftody  when  arreftcd  in  a  civil  fuit ".  For  when  a 
letter  was  written  by  the  fpeaker  to  the  judges^  to  day  pro- 
ceedings againft  a  privileged  perfon,  they  rejected  it  as  con- 
trary to  their  oath  of  office  ▼.  But  fince  the  ftatute  1 2  "W. 
in.  c.  3.  which  enafts  that  no  privileged  perfon  (hall  be 
fubject  to  arreft  or  imprifonment,  it  hath  been  held  that 
fuch  arreft  is  irregular  ab  initio^  and  that  the  party  may  be 
difcharged  upon  motion  "^^  It  is  to  be  obferved,  that  there 
is  no  precedent  of  any  fuch  writ  of  privilege,  but  only  in 
civil  fuits;  and  that  the  ftatute  of  i  Jac.  I.  c.  13.  and 
that  of  king  William  (which  remedy  fome  inconveniences 
arifing  from  privilege  of  parliament)  fpeak  only  of  civil 
a£lions.  And  therefore  the  claim  of  privilege  hath  been 
ufually  guarded  with. an  exception  as  to  the  cafe  of  ihdi£lable 
Climes  *  j  or  as  it  hath  been  frequently  exprefled,  of  trca- 
fon,  felony,  and  breach  (or  furety)  of  the  peace  ^.  Whereby 
it  feems  to  have  been  underftood  that  no  privilege  was  al- 
lowable to  the  members,  their  families,  or  fervants^  in  any 
crime  whatfoever  j  for  all  crimes  are  treated  by  the  law  as 
being  contra  pacem  domini  regis.  And  inftances  have  hot  been 
wanting,  wherein  privileged  perfons  have  been  convi&ed  of 
mifdemefnors,  and  committed,  or  profecuted  to  outlawry^ 
even  in  the  middle  of  a  fefiion  ' ;  which  proceeding  has  after- 
wards received  the  fan&ion  and  approbation  of  parliament  *. 
To  which  may  be  added,  that,  a  few  years  ago,  the  cafe  of 
writing  and  publiihing  feditious  libels  was  refolved  by  both 
houfes  ^  not  to  be  intitled  to  privilege  3  and  that  the  reafons, 
upon  which  that  cafe  proceeded  %  extended  equally  to  every 
indi£lable  oftence.  So  that  the  chief,  if  not  the  only,  pri- 
vilege of  parliament,  in  fuch  cafes,  feems  to  be  the  right 
of  receiving  immediate  information  of  the  imprifonment  or 
detention  of  any  member,  with  the  reafon  for  which  he  is 
detained:   a  pra£lice  that  is  daily  ufed  upon  the  flighted: 

«  Dyer  59.     4Pr7n.     Brtv.  Pari,  *  Mkb,  16  Edvt,  XT.  in  Scacch-^ 
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mUitary  accufations,  preparatory  to  a  trial  by  a  court  mar- 
tial ^ ;  and  which  is  recognized  by  the  feveral  temporary  fta- 
tutes  for  fufpending  the  babeas  corpus  aft  * :  whereby  it  Is  pro- 
vided|  that  no  member  of  either  houfe  (hall  be  detained,  till 
die  matter  of  which  he  (lands  fufpefted,  be  firft  communi- 
cated to  the  houfe  of  which  he  is  a  member,  and  the  confent 
of  the  faid  houfe  obtained  for  his  commitment  or  detaining. 
But  yet  the  ufage  has  uniformly  been,  ever  (ince  the  revo- 
lution, that  the  communication  has  been  fubfequent  to'  the 
arreft. 

These  are  the  general  heads  of  the  laws  and  cuftoms  re- 
latmg  to  parliament,  confidered  as  one  aggregate  body.  We 
will  next  proceed  to 

IV.  The  laws  and  cuftoms  relating  to  the  houfe  of  lords 

in  particiilar.     Thefe,  if  we  exclude  their  judicial  capacity, 

idiich  will  be  more  properly  treated  of  in  the  third  and 

'  fourth  books  of  thefe  commentaries^  will  take  up  but  little 

of  our  time. 

One  very  antient  privilege  is  that  declared  by  the  charter 
of  the  foreft  ^,  con(irmed  in  parliament  9  Hen.  Ill ;  viz,  that 
crery  lord  fpiritual  or  temporal  fummoned  to  parliament,  and 
pafling  through  the  king's  forefts,  may,  both  in  going  and 
returning,  kill  one  or  two  of  the  king's  deer  without  warrant ; 
in  view  of  the  forefter  if  he  be  prefent,  or  on  blowing  a  horn 
if  he  be  abfent :  that  he  maj  not  feem  to  take  the  king's 
venifon  by  ftealth. 

In  the  next  place  tHey  have  a  right  to  be  attended,  and 
conftantly  arc,  by  the  judges  of  the  court  of  king's  bench 
and  coipmon  pleas,  and  fuch  of  the  barons  of  the  exchequer 
as  are  of  the  degree  of  the  coif,  or  have  been  made  ferjeants 
at  law  -,  as  likewife  by  the  king's  learned  cpunfel,  being  fer- 
jeants, and  by  the  matters  of  the  court  of  chancery ;  for  their 
advice  in  point  of  law,  and  for  the  greater  dignity  of  their 
proceedings.  ,  The  fecretaries  of  ftate,  with  the  attorney  and 
folicitor  general,  were  alfo  ufed  to  attend  the  houfe  of  peers, 
and  have  to  thb  day  (together  with  the  judges,  &c.)  their. re- 
gular writs  of  fummon§  ifTued  out  at  the  beginning  of  every 

^  Com.  Jooro.  oo  Apr.  176%^  '  c*  I|* 
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parliament  ^,  ad  traBandum  et  confdium  itnpendendum^  though 
not  ad  confentlendum  ;  but,  whenever  of  late  years  they  have 
bjen  members  of  the  houfe  of  common^  **,  their  attendance 
here  hath  fallen  into  difufe. 

.  Another  privilege  is,  that  every  peer,  by  licence  obtain- 
ed from  the  king,  may  make  another  lord  of  parliament  his 
proxy,  to  vote  for  him  in  his  abfence '.  A  privilege,  which 
a  member  of  the  otlier  houfe  can  by  no  means  have,  as  he  is 
himfelf  but  a  proxy  for  a  multitude  of  other  people  ^. 

Each  peer  has  alfo  a  right,  by  leave  of  the  houfe,  when 
a  vote  pafTcs  contrary  to  his  f^ntiments,  to  enter  his  diflent 
on  the  journals  of  the  houfe,  with  the  reafons  for  fuch  diflcnti 
which  is  ufually  (tiled  his  proteft. 

All  bills  likewife,  that  may  in  their  confequences  any 
way  afFeft  the  rights  of  the  peerage,  are  by  the  cuftom  of 
parliament  to  have  their  firft  rife  and  beginning  in  the  houfe 
of  peers,  and  to  fufier  no  changes  or  amendments  in  the 
houfe  of  commons. 

There  is  alfo  one  ftatute  peculiarly  relative  to  the  houfe 
of  lords ;  6  Ann.  c.  23.  which  regulates  the  eleftion  of  the 
fixteen  reprcfcntative  peers  of' North  Britain,  in  confequence 
of  the  twenty-fecond  and  twenty-tliird  articles  of  the  union  : 
and  for  that  purpofc  prcfcribes  the  oaths,  Isfc.  to  be  taken  by 
the  clc6lors ;  directs  the  mode  of  balloting  5  proliibits  the 
peers  clc6ting  from  being  attended  in  an  unufual  manner  ; 
and  exprcfsly  provides,  that  no  other  matter  fhall  be  treated 
of  in  that  aflcmbly,  five  only  the  cleclicn,  on  pain  of  incur- 
ring Ti  praemunire, 

V.  The  peculiar  kws  r*nd  cuftcms  of  the  houfe  of  com- 
mons relate  principally  to  the  raifmg  of  taxes,  and  the  elec- 
ticns  of  members  to  fcrve  in  parliament. 

First,  with  regard  to  taxes :  it  is  the  antlent  indifputabie 
privilcp^e  and  riglit  of  the  houfe  of  commons,  that  all  grants 
ot  fubfuiies  or  parliamentary  aids  do  begin  in  their  houfe,  and 
are  firft  beftowed  by  them  ' ;  although  their  grants  are  not 

K  Statv  31  Hen.  VIH.  c.  lo.  Smith's  8  Feb.  1620.  10  Feb.  1625. 4  loft.  4:8 « 
cr^mmrnw.  b.  2.  C..3.  Moor.  551.4111(1.         i  Seld.  baronage,  p.  i.  c.  i. 
4.     PI  ale  of  Pari.  140.  ^^\ni\.i2. 
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efit£lual  to  all  intents  and  purpofes,  until  they  have  the 
aflent  of  the  otlier  two  branches  of  the  legiflature.  The  ge- 
neral rcafon,  given  for  this  exclufive  privilege  of  the  houfe  of 
commons,  is,  that  the  fupplies  are  raifed  upon  the  body  of 
the  people,  and  therefore  it  is  proper  that  they  alone  fhould 
have  the  right  of  taxing  themfelves.  This  reafon  would  be 
unanfwerable,  if  the  commons  taxed  none  but  tliemfelves : 
but  it  is  notorious,  that  a  very  large  {hare  of  property  is  ia 
the  pofTeifion  of  the  houfe  of  lords  j  that  this  property  is 
equally  taxable,  apd  taxed,  as  the  property  of  the  /commons  | 
and  therefore  tlie  commons  not  being  the  fole  perfons  taxed, 
this  cannot  be  the  reafon  of  their  having  the  fole  right  of 
raifing  and  modelling  the  fupply.  The  true  reafon,  arifmg 
from  the  fpirit  of  our  conftitution,  feems  to  be  this.  The 
lords  being  a  permanent  hereditary  body,  created  at  pleafurc 
by  the  king,  arc  fuppofed  more  liable  to  be  influenced  by 
the  crown,  and  when  once  influenced  to  continue  fo,  than 
the  commons,  w^ho  arc  a  temporary  eleGive  body,  freely 
nominated  by  the  people.  It  would  therefore  be  ejctremcly 
dangerous,  to  give  the  lords  any  power  of  framing  new 
taxes  for  the  fubjeft ;  it  is  fufBcient  that  they  have  a  power 
of  rejefting,  if  they  think  the  commons  too  lavifh  or  impro- 
vident in  their  grants.  But  fo  rcafonably  jealous  are  the 
commons  of  this  valuable  privilege,  that  herein  they  will  not 
fufFcr  the  other  houfe  to  exert  any  power  but  that  of  rejefl:- 
ing  •,  they  will  not  permit  the  leaft  alteration  or  amendment 
to  be  made  by  the  lords  to  the  mode  of  taxing  the  people  by 
a  money  bill ;  under  which  appellation  are  included  all 
bills,  by  which  money  is  directed  to  be  raifed  upon  the  fub- 
jeft,  for  any  purpofe  or  in  any  fliape  whatfoevcr  \  either  for 
the  exigencies  of  government,  and  collefted  from  the  king- 
dom in  general,  as  the  land  tax ;  or  for  private  benefit,  and 
coUcfted  in  any  particular  diftri£l,  as  by  turnpikes,  parifh 
rates,  and  the  like.  Yet  fir  Matthew  Hale  "*  mentions  one 
cafe,' founded  on  the  praftice  of  parliament  in  the  reign  of 
Henry  VI  ",  wherein  he, thinks  the  lords  may  alter  a  money 
bill :  and  that  is,  if  the  commons  grant  a  tax,  as  that  of 

^on  parliaments.  65,  66.  the  anfsver  to  this  cafe  by  fir  Hcneage 

#  Yearbook,  33  Hen.  VI.  17.  But  fee    Fin^h.  Com.  Joam.  2Z  Apr.  J671. 
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tonnage  and  poundage^  for  four  years ;  and  the  lords  alter  it 
to  a  lefs  time,  as  for  two  years ;  here,  he  fays,  the  bill  need 
not  be  fcnt  back  to  the  commons  for  their  concurrence,  but 
may  receive  the  royal  aflent  without  farther  ceremony  j 
for  the  alteration  of  the  lords  is  confiftent  with  the  grant  of 
the  commons.  But  fuch  an  experiment  will  hardly  be  re- 
peated by  the  lords,  under  the  prefcnt  improved  idea  of  the 
privilege  of  the  houfe  of  commons,  and,  in  any  cafe  where  a 
money  bill  is  remanded  to  the  commons,  all  amendments  ia 
the  mode  of  taxation  are  fure  to  be  rejected. 

Next,  with  regard  to  the  eledions  of  knights,  citizens, 
and  burgefles;  we  may  obferve,  that  herein  conCfts  the 
cxercife  of  the  democratical  part  of  our  conftitution :  for  in 
a  democracy  there  can  be  no  exercife  of  fovereignty  but  by 
fuffrage,  which  is  the  declaration  of  the  people's  will.  In 
ail  democracies  therefore  it  is  of  the  utmoft  importance  to 
regulate  by  whom,  and  in  what  manner,  the  fufirages  are  to 
be  given.  And  the  Athenians  were.fo  juftly  jealous  of  this 
prerogative,  that  a  ftranger,  who  interfered  in  the  aflemblies 
of  the  people,  was  puniihed  by  their  laws  with  death :  be- 
caufe  fuch  a  man  was  efteemed  guilty  of  high  treafon,  by 
ufurping  thofe  rights  of  fovereignty,  to  which  he  had  no 
title.  In  England,  where  the  people  do  not  debate  in  a 
colle£livc  body  but  by  reprefentation,  the  exercife  of  this 
fovereignty  confifts  in  the  choice  of  reprefentatives.  The 
laws  have  therefore  very  ftriftly  guarded  againft  ufurpation 
or  abufe  of  this  power,  by  many  falutary  provifions ;  which 
may  be  reduced  to  thefe  three  points,  i.  The  qualifications 
of  the  eledlors.  2.  The  qualifications  of  the  eleded.  3.  TbQ 
proceedings  at  elediions. 

I.  As  to  the  qualifications  of  the  ele£lors.  '  The  true  rea<^ 
foil  of  requiring  any  qualification,  with  regard  to  property, 
in  voters,  is  to  exclude  fuch  perfons  as  are  in  fo  mean  a  fitua* 
tion  that  they  are  efleemed  to  have  no  will  of  their  own.  If 
thefe  perfons  had  votes,  they  would  be  tempted  to  dUppfe  of 
them  under  fome  \indue  influence  or  other.  This  would 
give' a  great,  an  artful,  or  a  wealthy  man,  a  brger  (hare  in 
elections  than  is  confiftent  with  general  liberty.  If  it  were 
probable  that  every  man  would  give  his  vote  freely  and  with- 
7  out 
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out  influence  of  any  kind,  then,  upon  the  true  theory  and 
genuine  principles  of  liberty,  every  member  of  the  commu- 
nity, however  poor,  fhould  have  a  vote  in  ele£king  thofe 
delegates,  to  whofe  charge  is  committed  the  difpofal  of  his 
property,  his  liberty,  and  his  life.  But,  fince  that  can  hardly 
be  expeded  in  perfons  of  indigent  fortunes,  or  fuch  as  are 
under  the  immediate  dominion  of  others,  all  popular  dates 
have  been  obliged  to  eftablifh  certain  qualifications ;  whereby 
feme,  who  are  fufpe£ted  to  have  no  will  of  their  own,  are 
excluded  from  voting,  in  order  to  fet  other  individuals,  whofe 
wills  may  be  fuppofed  independent,  more  thoroughly  upon  a 
level  with  each  other. 

And  this  conftitution  of  fufTrages  is  framed  upon  a  wifer 
principle,  with  us,  than  either  of  the  methods  of  voting,  by 
centuries  or  by  tribes,  among  the  Romans.  In  the  method 
by  centuries,  inftituted  by  Servius  TuUius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  fcale :  in  the  me- 
thod by  tribes,  gradually  introduced  by  the  tribunes  of  the 
people,  numbers  only  were  regarded,  and  property  entirely 
overlooked.  Hence  the  laws  pafTed  by  the  former  method  had 
ufually  too  great  a  tendency  to  aggrandize  the  patricians  or 
rich  nobles ;  and  thofe  by  the  latter  had  too  much  of  a  levels 
ling  principle.  Our  conftitution  fteers  between  the  two 
extremes.  Only  fuch  are  entirely  excluded,  as  can  have  na 
will  of  their  own :  there  is  hardly  a  free  agent  to  be  founds 
who  is  not  entitled  to  a  vote  in  fome  place  or  other  in  the 
kingdom.  Nor  is  comparative  wealth,  or  property,  entirely 
difregarded  in  elediions ;  for  though  the  richeft  man  has  only 
one  vote  at  one  place,  yet,  if  his  property  be  at  all  diffufed, 
he  h^s  probably  a  right  to  vote  at  more  places  than  one,  and 
therefore  has  many  reprefentatives.  This  is  the  fpirit  of  our 
conftitution :  not  that  I  afTert  it  is  in  fa£t  quite  fo  perfe£k  **  as 
I  have  here  endeavoured  to  defcribe  it ;  for,  if  any  alteration 

»  The  candid  and  intelligent  reader  time  and  a  loofe  ftate  of  national  morals 
will  apply  this  obferTation  to  many  other  have  too  great  a  tendency  to  produce* 
puts  of  the  work  before  hitti,  wherein  The  incurvations  of  practice  are  then 
the  conftitution  of  our  laws  and  govern-  the  moft  notorious  when  compared  with 
ment  are  reprefented  as  nearly  approach-  the*  rectitude  of  the  rule ;  and  to  elud- 
ing to  perfe^on  $  without  defcending  to  date  the  clearnefs  of  the  fpring,  conveys 
the  invidious  ta(k  of  pointing  out  fuch  the  ftrongeft  fatire  on  thofe  who  have 
f^fiation^aod  corruptions,  as  length  of  polluted  ot  difturbcd  it. 
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niight  be  wiflicd  or  fuggeftcd  in  the  prcfent  frame  of  parlia- 
ments, it  (hould  be  in  favour  of  a  more  complete  reprefent-^ 
ation  of  the  people. 

But  to  return  to  our  qualifications';  and  iirft  thofe  of 
elcftors  for  knights  of  the  (hire.  .  i.  By  ftatute  8  Hen.  VI. 
c.  7.  and  10  Hen.  VI.  c.  2.  (amended  by  14  Geo.  III.  c.  58,) 
the  knights  of  the  fliire  fhall  be  chofen  of  people,  whereof  every 
man  ihall  have  freehold  to  the  value  of  forty  {hillings  by  the 
year  within  the  county ;  which  (by  fubfequent  ftatutes)  is  to 
be  clear  of  all  charges  and  dedudiions,  except  parliamentary 
and  parochial  taxes.    The  knights  of  {hires  are  the  reprefenN 
atives  of  the  landholders,  or  landed  intereft^of  the  kingdom ; 
tlieir  clcftors  muft  therefore  have  c{lates  in  lands  or  tene- 
jnents,  v/ithin  the  county  reprefented;  tlicfe  eftates  muft 
be  freehold,  that  is,  for  term  of  life  at  lea{l ;  becaufe  benefit 
cial  leafes  for  long  terms  of  years  were  not  in  ufe  at  the  mak^^ 
ing  of  thefe  ftatutes,  and  copyholders  were  then  little  better 
than  villeins,  abfolutely  dependent  upon  their  lords:  this 
freehold  muft  be  of  forty  {hillings  annual  value ;  becaufe  that 
fum  would  then,  with  proper  induftry  furni{h  all  the  neceflaries 
of  life,  and  render  the  freeholder,  if  he  pleafed,  an  independent 
man.    For  bifhop  Fleetwood,  in  his  chronicon  preciofum^  writ- 
ten at  the  beginning  of  the  prefent  century,  has  fully  proved 
forty  {hillings  in  the  reign  of  Henry  VI  to  have  been  equal  to 
twelve  pounds  per  annum  in  the  reign  of  queen  Anne  \  and, 
as  the  value  of  money  is  very  confiderably  lowered  (ince  the. 
bi{hop  wrote,  I  think  we  may  fairly  conclude,  from  this  and 
other  circumftances,   that  what  was  equivalent  to  twelve 
pounds  in  his  days  is  equivalent  to  twenty  at  prefent.     The 
other  lefs  important  qualifications  of  the  ele£lors  for  counties 
in  England  and  Wales  may  be  collected  from  the  ftatutes  cited 
in  the  margin  ";  which  direft,  2.  That  no  perfon  under  twenty- 
one  years  of  age  {hall  be  capable  of  voting  for  any  member. 
This  extends  to  all  forts  of  members,  as  well  for  boroughs  as 
counties ;  as  does  alfo  the  next,  viz.  3,  That  no  perfon  con^ 
vi£led  of  perjury,  or  fubornation  of  perjury,  {liall  be  capable 

•  7&8W.ni.c.2s.  ioAnn,c.23.     31  Qco.  II.  c.  14.    3  Geo.  III.  c.  24* 
ft  Ceo.  II.  c.  21.    18  Geo.  11.  c.  iS. 


of  voting  in  any  eleftion.  4.  That  no  perfon  (hall  rote  la 
right  of  any  freehold,  granted  to  him  fraudulently  to  qualify 
him  to  vote.  Fraudulent  grants  are  fuch  as  contain  an  agree- 
ment to  reconvey,  or  to  defeat  the  eftate  granted ;  which 
agreements  are  made  void,  and  the  eftate  is  abfolutely  vetted 
in  the  perfon  to  whom  it  is  fo  granted.  And,  to  guard  th^ 
better  againft  fuch  frauds,  it  is  farther  provided,  5.  That  every 
voter  fhall  have  been  in  the  adlual  poflcffion,  or  receipt  of  the 
profits,  of  his  freehold  to  his  own  ufe  for  twelve  calendar 
months  before ;  except  it  came  to  him  by  defcent,  marriage, 
marriage-  fettlement,  will,  or  promotion  to  a  benefice  or  of- 
fice. 6.  That  no  perfon  fhall  vote  in  refpeft  of  an  annuity  or 
rentchargCjUnlefsregiftered  with  the  clerk  of  the  peace  twelve 
calendar  months  before.  7.  Thatin  mortgaged  or  trufteftateSj 
the  perfon  in  pofieflion,  under  the  above-mentioned  reftric- 
tions,  fhall  have  the  vote.  8.  That  only  one  perfon  fhall  be 
admitted  to  vote  for  any  one  houfe  or  tenement,  to  prevent 
the  fplitting  of  freeholds.  9.  That  no  eftate  fliall  qualify  a 
voter,  unlefs  the  eftate  has  been  affefled  to  feme  land  tax  aid, 
at  Icaft  twelve  months  before  the  eleftion  (a).  10.  That  no 
tenant  by  copy  of  cOurt  roll  fhall  be  permitted  to  vote  as  ai 
freeholder  [b].    Thus  much  for  the  eleftors  in  counties. 

As  for  the  ele£tors  of  citizens  and  burgefTes,  thefe  are  fup- 
pofed  to  be  the  mercantile  part  or  trading  intereft  of.  this 
kingdom.  But  as  trade  is  of  a  fluctuating  nature,  and  feldom 
long  fixed  in  a  place,  it  was  formerly  left  to  the  crown  to  fum- 

(«}  Byftatute  20  G.  III.  c.  17.  explained  and  amended  by  30  Geo* 
III.  c.  35.  no  perfon  fhall  be  allowed  to  vote  in  refpefl  of  any  melfiu 
age«,  lands,  or  tenements,  which  have  not  been  alTetted  to  the  land  tax 
for  fix  calendar  months  next  before  fuch  eleflion,  either  in  the  name  of 
the  perfon  claimiilg  to  vote,  or  of  the  tenant  a6lually  occupying  the  fame 
at  tne  time  of  fuch  afl'eflinent  made  ;  and  that  no  perfon  (hall  be  allowed 
to  vote  in  refpe6l  of  any  melFuages,  &c.  to  which  the  perfon  fo  claiming 
to  vote  (hall  have  become  intitled  by  defcent,  marriage,  marriage-fettle* 
mcnt,  devife,  promotion  to  any  benefice  or  office,  within  twelve  calendar 
months  next  before  fuch  ele^ion,  which  me(rua&:es,  &c.  have  not  been 
alTeired  to  the  land-tax  within  two  years  next  befx>re  fuch  ele^ion  in  the 
name  of  the  perfon  through  whom  the  perfon  claiming  to  vote  (hail  de« 
rive  his  title. 

[b]  By  (laiute  12  Geo.  III.  c.  41.  no  commidioner  or  officer,  em« 
ployed  in  managing  the  duties  of  excife,  cuftoms,  (lamps,  fait,  windows 
or  nottfes,  or  revenue  of  the  po(^-officc,  (hall  be  capable  of  voting  in  the 
de^on  of  a  member  of  parliament, 
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ling  5  fccretaries  or  receivers  of  prizes ;  comptrollers  of  the 

army  accounts ;  agents  for  regiments  ;  governors  of  planta- 

r  tions  and  their  deputies  ;  officers  of  Minorca  or  Gibraltar; 

officers  of  the  excife  arid  cuftoms  ;  clerks  or  deputies  in  the 
fcveral  offices  of  the  treafury,  exchequer,  navy,  viduallhig, 
,  admiralty,  pay  of  the  army  or  navy,  fecretaries  of  ftate,  fah, 
(lamps,  appeals,  wine  licences,  hackney  coaches,  hawkers 
and  pedlars)  nor  any  perfons  that  hold  any  new  office  under 
the  crown  created  fince  1705  *",  are  capable  of  being  eleded 
or  fitting  as  members.  6.  That  no  perfon  having  a  penfion 
«iiider  the  crown  during  pleafure,  or  for  any  term  of  years,  is 
capable  of  being  cleded  or  fitting  ^  7,  That  if  any  member 
accepts  an  office  under  the  crown,  except  an  officer  in  the  army 
or  navy  accepting  a  new  commiffion,  his  feat  is  void  j  but 
fuch  member  is  capable  of  being  re-ele£led  ^  8.  That  aD 
knights  of  the  fhire  fhall  be  aQual  knights,  or  fuch  notable 
efquires  and  gentlemen  as  hare  eflates  fufficient  to  be  knights, 
and  by  no  means  of  the  degree  of  yeomen  «.  This  is  reduced 
to  a  ftill  greater  certainty,  by  ordaining,  9.  That  every  knight 
of  a  {hire  fhall  have  a  clear  eflatc  of  freehold  or  copyhold  to 
the  value  of  fix  hundred  pounds  per  annu^y  and  every  citizen 
and  burgcfs  to  the  value  of  three  hundred  pounds :  except  the 
eldcft  fons  of  peers,  and  of  perfons  qualified  to  be  knights  of 
{hires,  and  except  the  members  for  the  two  imiverfities  *• : 
which  fomewhat  ballances  the  afcendant  which  the  boroughs 
have  gained  over  the  counties,  by  obliging  the  trading  inte- 
reft  to  make  choice  of  landed  men :  and  of  this  qualification 
the  member  muft  make  oath,  and  give  in  the  particulars  in 
Vriting,  at  the  time  of  his  taking  his  feat*  [c}      But,  fub* 

4  Sut.  6  Ann.  c*  7.     '  K  Sut.  23  Hen.  YI.  c.  15. 

«  Stat.  6  Ann.  c.  7.   i  Geo.  c.  56.        1>  Stat.  9  Ann.  c.  5. 

'  Sut.  6  Ann.  c.  7  1  Sut.  33  Geo.  II.  c.  20. 

tc]  By  ftatiitc  12  Geo.  III.  c.  45.  every  perfon  who  fhall  direflly  of 
imrncfliy,  by  hlmfelf  or  by  any  other  to  his  ufc,  hold  any  contraft  made 
tvith  the  commiflioncrsof  the  treafury,  navy,  or  vi6lua11ing-ofii€ey  or  the 
ma fter- general  or  board  of  ordnance,  or  any  other  perfon,  for,  or  on  ac» 
count  of  the  public  fcrvice  ;  or  fhall,  in  purfuance  of  any  fuch  contra6^, 
fumifh  any  money  to  be  remitted  abroad,  or  any  wares  6r  merchandize 
to  be  ufed  in  the  fervice  of  the  public,  fliall  be  incapable  of  being ele^ed 
or  fitting  or  voting  in  the  houfe  of  commons^  during  the  time  that  be 
iball  hold  fuch  contra£\. 
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je£i  to  thefe  ftanding  rcftridions  and  difqualifications^  every 
fabje£l  of  the  realm  is  eligible  of  common  right :  though 
there  are  inilances,  wherein  perfons  in  particular  circum« 
fiances  have  forfeited  that  common  right,  and  have  been  de- 
clared ineligible  y^r  that  parliament  by  a  vote  of  the  houfe  of 
commons  J,  or  for  ever  by  an  aft  of  the  legiflature  ^.  But  it 
was  an  unconftitutional  prohibition,  which  was  grounded  on 
an  ordinance  of  the  hdufe  of  lords  *,  and  inferted  in  the  hin^s 
writs,  for  the  parliament  golden  at  Coventry,  6  Hen.  IV, 
that  no  apprentice  or  other  man  of  the  law  ihould  be  elefted 
a  knight  of  the  (hire  therein  ^ :  in  return  for  which,  our  law 
books  and  hiftorians  "  have  branded  this  parliament  with  the 
name  of  parliamentum  indo^um,  or  the  lack-learning  parlia- 
ment I  and  fir  Edward  Coke  obferves  with  fome  fpleen  ^,  that 
there  was  never  a  good  law  made  thereat. 

3.  The  third  point,  regarding  eleftions,  is  the  method  of 
proceeding  therein.  This  is  alfo  regulated  by  the  law  of  par- 
liament, and  the  feveral  ftatutes  referred  to  in  the  margin  f ; 
all  which  I  fhall  blend  together,  and  extr^ft  out  of  them  a 
fummary  account  of  the  method  of  proceeding  to  eleftions. 

As  foon  as  the  parliament  is  fummoned,  the  lord  chancellor 
(or  if  a  vacancy  happens  during  the  fitting  of  parliament,  the 
fpeaker  (^),  by  order  of  the  houfe ;  and  without  fuch  order,  if  a 
vacancy  happens  by  death,  or  the  member's  becoming  a  peer, 

j  Scepag.  163.  &M.C.20.   7W.III.C.4.  7&8W. 

^  Stst.  7  Geo«  I.  c.  28.  III.  c.  7.  and  c.  25.     10  &  11  W.  III. 

I  4  Inft.  10.48.  Pryn.  Pin  for  lords,  c*  7.  X2  &  13  W.  III.  c.  10.  6  Ann. 

379*  2  Whitelocke.  359.  368.  c.  23.  9  Ann.  c.  5.  10  Ann.  c.  19.  and 

^  Pryn.  on  4  Inft.  13.  c.  33.  2  Geo.  1I«  c.  24. 8  Geo.  II.  c.  30. 

"  Walfingh.  ji,  D.  1405.  18  Geo.  II.  c.  x8.    19  Geo.  II.  c.  28. 

A  4  Inft.  48.  10  Geo.  III.  c.  16.  11  Geo.  III.  c.  4»* 

P  7 Hen.  IV.  c.  15.  8  Hen,  VI.  c.  7.  14  Geo.  III.  c.  15.  1 5  Geo.  III.  c.  36. 

23  Hen.  VI.  c.  14.     iW.&M.  ft.  i.  28  Geo*  III.  c.  52. 

c.  a.  2  W.  &M.ft.i.c.7.  5&6W. 

^-    ■  .■...■  ■      .i^ 

(.*)  [^c  ftatute  24  Geo.  III.  c.  26.  repeals  io  much  of  10  Gtro.  III.  c« 
41.  and  15  Geo.  III.  c.  36.  asauthorifes  the  fpeaker  of  the  houfe  of  com- 
mons to  iflue  his  warrant  to  the  cleric  of  the  crown  for  ranking  out  writs 
for  the  election  of  members;  and,  inftead  thereof,  iuhftitutes  (among 
others)  the  following  proviiions  :  that  the  fpeaker,  during  any  recrfs, 
whether  by  prorogation  or  adj6urnment  fhall  iffue  his  warrant  for  mak* 
ing  out  writs  for  electing  members  in  the  room  of  thofe  who  (hall  die  or 
be^come  peers  of  Great  Britain  :  and  that,  to  prevent  the  inconvenienciet 
that  may  arife  from  the  death  of  the  fpeaker,  or  by  his  feat  becoming  va- 
cant, or  by  his'abfence  cut  of  the  realm,  the  Ipeaker  is  to  nominate  a  cer- 
tain number  of  members  to  execute  the  powcis  given  to  him'  by  that  a£l.] 
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in  die  time  of  a  rcccfs  for  upwards  of  twenty  days)  fends  his 
v/arrant  to  the  clerk  of  the  crown  in  chancery ;  who  thereupon 
ifiues  out  writs  to  the  ftietifFof  evety  county,  for  the  eleftion 
of  all  the  members  to  ferve  for  that  county,  and  every  city  and 
borough  therein.  Within  three  days  after  the  receipt  of  this 
writ,  the  fheriff  is  to  fend  his  precept,  under  his  feal,to  the  pro- 
per returning  officers  of  the  cities  and  boroughs,  commanding 
them  to  eled  their  members  :  and  the  faid  returning  officers 
are  to  proceed  to  ele£tion  within  eight  days  from  the  receipt  of 
the  precept, giving  four  days  notice  of  the  fame^;  and  to  return 
the  pcrfons  chofen,  together  with  the  precept,  to  the  ftieriff. 

But  eleftions  of  knights  of  the  fliire  muft  be  proceeded  to 
by  the  (heriffs  themfelves  in  perfon,  at  the  next  county  court 
that  (hall  happen  after  the  delivery  of  the  writ  (a).  The  county 
court  is  a  court  held  every  month  or  oftener  by  the  fheriff, 
intended  to  try  little  caufes  not  exceeding  the  value  of  forty 
fhillings,  in  what  part  of  the  county  he  pleafes  to  appoint  for 
that  purpofe :  but  for  the  eleftion.  of  knights  of  the  fhire  it 
muft  be  held  at  the  moft  ufual  place.  If  the  county  court  falls 
upon  the  day  of  delivering  the  writ,  or  within  fix  days  after, 
the  flieriff  may  adjourn  the  court  and  election  to  fome  other 
convenient  time,  not  Iwiger  than  fixteen  days,  nor  fhorter 
than  ten ;  but  he  cannot  alter  the  place,  without  the  confcnt 

9  In  the  borough  of  Kew-Shoreham  1 1  Geo*  III.  c.  55.  the  election  moft  he 
in  Suifex,  wherein  certain  freeholders  of  within  twelve  days,  with  eight  days  no- 
thc  coanty  arc  entitled  to  vote  by  ftatute    tice  of  the  fame  {/). 

(fl)  By  15  Geo.  HI.  c.  84.  i\  4.  the  (heriff  is,  within  two  days  after 
the  receipt  of  the  writ,  to  caiife  proclamntion  to  be  made  at  the  place  where 
the  ete6lion  ought  to  be  holden  of  a  fpecial  county-court  to  be  there  holdeti 
for  the  purpoie  of  fiich  ele^ion  only,  on  any  day  (Sunday  excepted)  not 
later  from  the  day  of  malting  fuch  proclamation  than  the  fixteenth,    nor 
fooner  than  the  tenth  day,  and  that  he  (hall  proceed  in  fuch  election  at 
fuch  fpecial  county-court  in  the  fame  manner  as  if  the  election  was  to  be 
held  at  a  county- court,  or  at  an  adjourned  county. court  according  to 
the  laws  now  in  being.     And  by  the  firlt  fe£lion  of  the  fame  aft,  every 
poli  (hall  commence  on  the  day  upon  which  the  fame  (hall  be  demanded* 
or  upon  the  next  day  at  farthed,  (unlefs  Sunday,  and  then  theday  af.er)  and 
(halt  be  duly  and  regularly  proceeded  in  from  day  to  day  (Sundays  ex- 
cepted) until  the  lame  be  finiHied,  but  fo  ns  that  no  poll  (h.ill  continue 
for  more  than  fifteen  days  at  molt ;  (Sundays  excepted)  and  if  fuch  poll 
(hall  continue  until  the  fifteenth  day,  then  the  fame  (hall  be  finally  clofed 
at  or  before  the  hour  of  three  in  the  afternoon  of  the  fame  day. 

(/)  [So  in  the  borough  of  Crick  lade.  Wilt/hire,  wheir  certain'  free- 
holders are  intitled  to  vote  by  (Utute  12  Geo.  III.  c.  31.  the  ele^ion 
muft  be  within  ivtehe  days,  and  not  lefs  than  eight  daysj  and  notice  q1 
the  fame  mud  b;:  given  forthwith.] 
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of  all  the  candidates :  and^  in  all  fuch  cafes^  ten  days  public 
notice  muft  be  given  of  the  time  and  place  of  the  eleftion. 

And,  as  h  is  eiTential  to  the  very  being  of  parliament  that 
eledions  fhould  be  abfolutcly  free,  therefore  all  undue  influ- 
ences upon  the  eledors  are  illegal,  and  ftrongly  prohibited. 
For  Mr  Locke '  ranks  it  among  thofe  breaches  of  truft  in  the 
executive  magiftrate,  which  according  to  his  notions  amount 
to  a  diffolution  of  the  government,  "  if  he  employs  the  force, 
"  treafure,  and  offices  of  the  fociety  to  corrupt  the  reprefent- 
"  atives,  or  openly  to  preingage  the  eIe£lors,  and  prefcribe 
"  what  manner  of  perfons  fhall  be  chofen.  For  thus  to  re- 
"  gulate  candidates  and  eledtors,  and  new  model  the  ways  of 
**  eledion,  what  is  it,  fays  he,  but  to  cut  up  tlie  government 

by  the  roots,  and  poifon  the  very  fountain  of  public  fecu- 

rity  ?"  As  foon  therefore  as  the  time  and  place  of  election, 
either  in  counties  or  boroughs,  a;re  fixed,  all  foldiers  quar- 
tered in  the  place  are  to  remove,  at  leaft  one  day  before  the 
ele£lion,  to  the  diftance  of  two  miles  or  more  5  and  not  to  re- 
turn till  one  day  after  the  poll  is  ended.  Riots  likewife  have 
been  frequently  determined  to  make  an  eledlion  void.  13  y 
vote  alfo  of  the  houfe  of  commons,  to  whom  alone  belongs 
the  power  of  determining  contcfted  eleftions,  no  lord  of  par- 
liament, or  lord  lieutenant  of  a  county,  hath  any  right  to 
interfere  in  the  ele£kion  of  commoners ;  and,  by  ftatute,  the 
lord  warden  of  the  cinque  ports  (hall  not  recommend  any 
members  there.  If  any  officer  of  the  excife,  cuftoms,  (lamps, 
or  certain  other  branches  of  the  revenue,  prefume  to  inter- 
meddle in  eleflions,  by  perfuading  any  voter  or  difluading 
him,  he  forfeits  100/,  and  is  difabled  to  hold  any  office. 

Thus  are  the  eleftors  of  one  branch  of  the  legiflature  fc- 
cured  from  any  undue  influence  from  either  of  the  other  two, 
and  from  all  external  violence  and  compulfion.  But  the 
greateft  danger  is  that  in  which  themfelves  co-operate,  by 
the  infamous  praftice  of  bribery  and  corruption.  To  prevent 
which  it  is  ena£led  that  no  candidate  ihall,  after  the  date 
(ufually  called  the  tejle)  of  the  writs,  or  after  the  vacancy, 
give  any  money  or  entertainment  to  his  eleflors,  or  promife 
to  give  any,  either  to  particular  perfons,  or  to  the  place 

'  9n  Gov.  pt  %•  §.  222. 
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in  general,  in  order  to  his  being  elefled :  on  pain  of  being 
incapable  to  ferve  for  that  place  in  parliament.  And  if  any 
money,  gift,  office,  employment,  or  reward  be  given  or 
promifed  to  be  given  to  any  voter,  at  any  time,  in  order  to 
influence  him  to  give  or  withhold  his  vote,  as  well  he  that 
takes  as  he  that  oflers  fuch  bribe  forfeits  500/,  and  is  for 
ever  difabled  from  voting  and  holding  any  office  in  any  cor- 
poration ;  unlefs,  before  convidion,  he  will  difcover  fome 
other  oflFender  of  the  fame  kind,  and  then  he  is  indemnified 
for  his  own  offi^nce*.  The  firft  inftance  that  occurs,  of 
ele(fiion  bribery,  was  fo  early  as  13  Eliz.  when  one  Thomas 
Longe  (being  a  fimple  man  and  of  fmall  capacity  to  ferve  in 
parliament)  acknowleged  that  he  had  given  the  returning 
officer  and  others  of  the  borough  for  which  he  was  chofen 
four  pounds  to  be  returned  member,  and  was  for  that  pre- 
mium elefted.  But  for  this  offence  the  borough  was  amerced^ 
the  member  was  removed,  and  the  officer  fined  and  imprifon- 
ed  '•  But,  as  this  practice  hath  fince  taken  much  deeper 
and  more  univerfal  root,  it  hath  occadoned  the  making  of 
thefe  wholefome  ftatutes ;  to  complete  the  efficacy  of  which, 
there  is  nothing  wanting  but  refolution  and  integrity  to  put 
them  in  AriSt  execution. 

Undue  influence  being  thus  (I  wifli  the  depravity  of  man- 
kind would  permit  me  to  fay,  efl^cdually)  guarded  againft,  the 
cleftion  is  to  be  proceeded  to  on  the  day  appointed ;  the  flieriflF 
or  other  returning  officer  firft  taking  an  oath  againft  bribery, 
and  for  the  due  execution  of  his  office.  The  candidates  like- 
wife,  if  required,  muft  fwear  to  their  qualification  5  and  the 
eleftors  in  counties  to  theirs;  and  the  eleftors  both  in  counties 
and  boroughs  are  alfo  compellable  to  take  the  oath  of  abjuration 
and  that  againft  bribery  and  corruption.  And  it  might  not  be 
amifs,  if  the  members  elefted  were  bound  to  take  the  latter 
oath,  as  well  as  the  former ;  which  in  all  probability  would  be 
much  more  efledual,  than  adminiftering  it  only  to  the  eleftors. 

The  election  being  clofed,  the  returning  officer  in  boroughs 
returns  his  precept  to  the  fherifi;  with  the  perfons  elefted  by 

•  In  like  maimer  the  Julian  Jaw  ile  ed  another  offender,  he  was  nfkand  wm 

0mbltu  infliaed  fines  and  bfaoiy  upon  his  credit  again.     I7.  4S.  14.  i. 

•11  who  were  guilty  of  corruption  at  dec-  1 4  inft.  13.  Hale  of  pari  112.  Com, 

Horn  i  but,  if  the  pciibn  guilt/  convia.  joom.  10  &  1 1  May  1 571 . 
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the  majoTitj :  and  the  (heriff  returns  the  whole,  together  with 
the  writ  for  the  county  and  the  knights  ele£led  thereupon,  to 
the  clerk  of  the  crown  in  chancery ;  before  the  day  of  meet'- 
Ing,  if  it  be  a  new  parliament,  or  within  fourteen  days  after 
the  ele^iion^  if  it  be  an  occafional  vacancy ;  and  this  under 
penalty  of  50&A  If  the  iheriff  does  not  return  fuch  knights 
only  as  are  duly  ele£led,  he  forfeits,  by  the  old  ftatutes  of 
Henry  VI^  loo/;  and  the  returning  officer  in  boroughs  for  a 
like  falfe  return  40/;  and  they  are  befides  liable  to  an  action,  in 
which  double  damages  (hall  be  recovered,  by  the  later  ftatutes 
of  king  William :  and  any  perfon  bribing  the  returning  officer 
fliall  aUb  forfeit  300/.  But  the  members  returned  by  him  are 
the  fitting  members,  until  the  houfe  of  commons,  upon  peti- 
tion, ihall  adjudge  the  return  to  be  falfe  and  illegal.  The 
form  and  manner  of  proceeding  upon  fuch  petition  are  now 
regulated  by  ftatute  10  Geo.  III.  c.  16.  (amended  by  11 
Geo.  III.  c.  42.  and  made  perpetual  by  14  Geo.  III.  c.  15.)  {a) 
which  direds  the  method  of  chufing  by  lot  a  fele£l  committee 
of  fifteen  members,  who  are  fworn  well  and  truly  to  try  the 
fame,  and  a  true  judgment  to  give  according  to  the  evidence. 
And  this  abftra£l  of  the  proceedings  at  ele£tions  of  knights^ 
citizens,  and  burgeflcs,  concludes  our  inquiries  into  the  laws 
and  cuftoms  more  peculiarly  relative  to  the  houfe  of  commons. 
VI.  I  PROCEED  now,  fixthly,  to  the  method  of  making  laws  | 
which  is  much  the  fame  in  both  houfes :  and  I  (hall  touch  it 
very  briefly,  beginning  in  tlie  houfe  of  commons.  But  firft  I 
muft  premife,  that  for  difpatch  of  bufinefs  each  houfe  of  par- 
liament has  its  fpeaker.  The  fpeaker  of  the  houfe  of  lords, 
whofe  office  it  is  to  prefide  there,  and  manage  the  formality 
of  bufinefs,  is  the  lord  chancellor,  or  keeper  of  the  king's  great 
feal,  or  any  other  appointed  by  the  king's  commiffion :  and,  if 
none  be  fo  appointed,  the  houfe  of  lords  (it  is  faid)  may  eleft. 
The  fpeaker  of  the  houfe  of  commons  is  chofen  by  the  houfe  ; 
but  muft  be  approved  by  the  king.  And  herein  the  ufagie  of 
the  two  houfes  diffi:rs,  that  the  fpeaker  of  the  houfe  of  com- 
mons cannot  give  his  opinion  or  argue  any  queftion  in  the 
houfe ;  but  the  fpeaker  of  the  houfe  of  lords,  if  a  lord  of  par- 
liament, may.     In  each  houfe  the  aft  of  the  majority  binds 

(«]  and  further  regulated  by  %%  Geo.  III.  c.  51. 
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the  whole ;  and  this  majority  is  declared  by  votes  openly  and 
publicly  given :  not  as  at  Venice,  and  many  other  fenatorial 
aflemblies,  privately  or  by  ballot.  This  latter  method  may 
be  ferviceable,  to  prevent  intrigues  and  unconftitutional  com- 
binations :  but  is  impoflible  to  be  pra£^iced  with  us  j  at  lead; 
in  the  houfe  of  commons,  where  every  member's  conduft  is 
fubjeft  tQ  the  future  cenfure  of  his  conftituents,  and  there- 
fore fhould  be  openly  fubmitted  to  their  infpeftion. 

To  bring  a  bill  into  the  houfe,  if  the  relief  fought  by  it  is  of 
a  private  nature,  it  is  firft  neceflary  to  prefer  a  petition ;  which 
muft  be  prefented  by  a  member,  and  ufually  fets  forth  the  griev- 
ance defired  to  be  remedied.  This  petition  (when  founded  on 
fafts  that  may  be  in  their  nature  difputed)  is  referred  to  a  com- 
mittee of  members,  who  examine  the  matter  alleged,  and  ac- 
cordingly report  it  to  the  houfe;  and  then  (or,  otherwife,  upon 
the  mere  petition)  leave  is  given  to  bring  in  the  bill.  In  public 
matters  the  bill  is  brought  in  upon  motion  made  to  the  houfe, 
without  any  petition  at  all.  Formerly,  all  bills  were  drawn 
in  the  form  of  petitions,  which  were  entered  upon  the parlia-' 
ment  rolls^  with  the  king's  anfwer  thereunto  fubjoined ;  not 
In  any  fettled  form  of  words,  but  as  the  circumftanccs  of  the 
cafe  required '  :  and  at  the  end  of  each  parliament  the  judges 
drew  them  into  the  form  of  a  ftatute,  which  was  entered  on 
the  Jlatiite  rolls.  In  the  reign  of  Henry  V,  to  prevent  miftakes 
and  abufes,  the  ftatutes  were  drawn  up  by  the  judges  before 
tlie  end  of  the  parliament ;  and,  in  the  reign  of  Henry  VI, 
bills  in  the  form  of  a^s,  according  to  the  modern  cuftom, 
were  firft  introduced. 

The  perfons  direfted  to  bring  in  the  bill,  prefent  it  in  a 
competent  time  to  the  houfe,  drawn  out  on  paper,  with  a 
multitude  of  blanks,  or  void  fpaces,  where  any  thing  occurs 
tliat  is  dubious,  or  necefTary  to  be  fettled  by  the  parliament 
itfclf ;  (fuch,  efpecially,  as  the  precife  date  of  times,  the  na- 
ture and  quantity  of  penalties,  or  of  any  fums  of  money  to 
be  raifed)  being  indeed  only  the  fceleton  of  the  bill.  In  the 
houfe  of  lords,  if  the  bill  begins  there,  it  is  (when  of  a  pri- 
vate nature)  referred  to  two  of  the  judges,  to  examine  and 
report  the  ftate  of  the  fa£ls  alleged,  to  fee  that  all  neceflary 

I  See,  iunong  numberlefs  other  indances,  the  artkuVi  cleri,  9  £dw.  II. 
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parties  confent,  and  to  fettle  all  points  of  teclinical  propriety. 
This  is  read  a  firft  time,  and  at  a  convenient  diftance  a  fe- 
cond  time  j  and  after  each  reading  the  fpeaker  opens  to  the 
houfe  the  fubftance  of  the  bill,  and  puts  the  queftion,  whether 
it  fliall  proceed  any  farther.  The  introduftion  of  the  bill  may 
be  originally  oppofed,  as  the  bill  itfelf  may  at  either  of  the 
readings ;  and,  if  the  oppofition  fucceeds,  the  bill  muft  be 
dropped  for  that  feflion :  as  it  muft  alfo,  if  oppofed  with  fuc* 
cefs  in  any  of  the  fubfequent  ftages. 

After  the  fecond  reading  it  is  committed,  that  is,  refer- 
red to  a  committee  j  which  is  either  felefted  by  the  houfe  in 
matters  of  fmall  importance,  or  elfe,  upon  a  bill  of  confe- 
«^ence,  the  houfe  refolves  itfelf  into  a  committee  of  the  whole 
houfe.  A  committee  of  the  whole  houfe  is  compofed  of  every 
member ;  and,  to  form  it,  the  fpeaker  quits  the  chair,  (ano- 
ther member  being  appointed  chairman)  and  may  fit  and  de- 
bate as  a  private  member.  In  thefe  committees  the  bill  is 
debated 'claufe  by  claufe,  amendments  made,  the  blanks  filled 
up,  and  fometimes  the  bill  entirely  new  modelled.  After  it 
has  gone  through  the  committee,  the  chairman  reports  it  to 
the  houfe  with  fuch  amendments  as  the  committee  have  made  j 
and  then  the  houfe  reconfidcrs  the  whoje  bill  again,  and  the 
queftion  is  repeatedly  put  upon  every  claufe  and  amendment. 
When  the  houfe  hath  agreed  or  difagreed  to  the  amendments 
of  the  con^mittee,  and  fometimes  added  new  amendments  of 
it's  own,  the  bill  is  then  ordered  to  be  engroffed,  or  written 
in  a  ftrong  grofs  hand,  on  one  or  more  long  rolls  (or  prefles) 
of  parchment  fewed  together.  When  this  is  finiflied,  it  is 
read  a  third  time,  and  amendments  are  fometimes  then  made 
to  it  J  and  if  a  new  claufe  be  added,  it  is  done  by  tacking 
a  feparate  piece  of  parchment  on  the  bill,  which  is  called  a 
ryder ".  The  fpeaker  then  again  opens  the  contents ;  and, 
holding  it  up  in  his  hands,  puts  the  queftion,  whether  the 
bill  ftiall  pafs.  If  this  is  agreed  to,  the  title  to  it  is  then  fet- 
tled 5  which  ufed  to  be  a  general  one  for  all  the  afts  pafTed  in 
the  feffion,  till  in  the  firft  year  of  Henry  VIII  diftinft  titles 
were  introduced  fdr  each  chapter.  After  this,  one  of  the 
jncipbers  is  direfted  to  carry  it  to  the  lords,  and  defire  their 
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concurrence  i  who,  attended  by  feveral  more,  carries  it  to 
the  bar  of  the  houfe  of  peersj  and  there  delivers  it  to  their 
fpeaker,  who  comes  down  from  his  woolfack  to  receive  it. 

It  there  pafles  through  the  fame  forms  as  in  the  other 
houfe,  (except  engrofling,  which  is  already  done)  and,  if 
reje£ied,  no  more  notice  is  taken,  but  it  pafles  fubfientio^ 
to  prevent  unbecoming  altercations.  But  if  it  is  agreed  xo^ 
the  lords  fend  a  meflage  by  two  mafters  in  chancery  (or  upon 
qiatters  of  high  dignity  or  importance,  by  two  of  the  judges) 
that  they  have  agreed  to  the  fame :  and  the  bill  remains  with 
the  lordjs,  if  they  have  made  no  amendment  to  it.  But  if  any 
amendments  are  made,  fuch  amendments  are  fent  down  with 
the  bill  to  receive  the  concurrence  of  the  commons.  If  the 
commons  difagree  to  the  amendments,  a  conference  ufually 
follows  between  members  deputed  from  each  houfe ;  who  for 
the  mod  part  fettle  and  adjuft  the  difference :  but,  if  both 
houfes  ^remain  inflexible,  the  bill  is  dropped.  If  the  com- 
mons agree  to  the  amendments,  the  bill  is  fent  back  to  the 
lords  by  one  of  the  members,  with  a  meflfage  to  acquaint  them 
therewith.  The  fame  forms  are  obferved,  mutatis  mtitandii^ 
when  the  bill  begins  in  the  houfe  of  lords.  But,  when  an  zQt. 
of  grace  or  pardon  is  pafled,  it  is  firft  figned  by  His  majefty, 
and  then  read  once  only  in  each  of  the  houfes,  without  aoy 
new  engrofling  or  amendment  ^.  And  when  both  houfes  have 
done  with  any  bill,  it  always  is  depoiited  in  the  houfe  of  peersn 
to  wait  the  royal  aflent ;  except  in  the  cafe  of  a  bill  of  fupply, 
which  after  receiving  the  concurrence  of  the  lords  is  fent 
back  to  the  houfe  of  commons  ^. 

The  royal  aflent  may  be  given  two  ways :  i.  In  perfon  % 
when  the  king  comes  to  the  houfe  of  peers,  in  his  crown  and 
royal  robes,  and  fending  for  the  commons  to  the  bar,  the  titles 
of  all  the  bills  that  have  pafled  both  houfes  are  read ;  and  the 
king's  anfwer  is  declared  by  the  clerk  of  the  parliament  in  Nor-- 
man-French :  a  badge>  it  muft  be  owned,  (now  the  only  one  re- 
maining) of  conquefl ;  and  which  one  could  wifli  to  fee  fall  into 
total  oblivion,  unlcfs  it  be  rcferved  as  a  folemn  memento  to  re- 
mind us  that  our  liberties  are  mortal,  having  once  been  dc- 

^  D'ewcs  jcurn*  20.  73  Com.  joum*        «  Com.  journ.  24  Jul.  i66q. 
17  Juac  1747. 
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ftroycd  by  a  foreign  force.  If  the  king  confents  to  a  public  bjll, 
the  clerk  ufuaUy  declares^  "  ie  roy  le  veuty  the  king  wills  it  fo  to 
**  be  ;"  if  to  a  private  bill,  ^^foitfait  comme  il  eft  de/lre^  be  it  as 
«  it  is  dcfired.*'  If  the  king  refufcs  his  aflent,  it  is  in  the  gentle 
language  of  "  le  roy  paviferay  the  king  will  advife  upon  it/* 
When  a  bill  of  fupply  is  paffed,  it  is  carried  up  and  prefented 
to  the  king  by  the  fpeaker  of  the  houfe  of  commons  ^  5  and  the 
royal  afient  is  thus  expreiled,  **  le  roy  remerciefes  loyal  fuhjeBs^ 
**  accepte  lour  benevolence^  et  aujji  le  veuty  the  king  thanks  his 
« loyal  fubje£ls,  accepts  their  benevolence,  and  wills  it  fo  to 
♦*  be.'*  In  cafe  of  an  a£l  of  grace,  which  originally  proceeds 
from  the  crown,  and  has  the  royal  aflent  in  the  firft  ftage  of  it, 
the  clerk  of  the  parliament  thus  pronounces  the  gratitude  of 
the  fubjed  ;  **  les  prelatSy  feigneursy  et  commonSy  en  ce  prefent 
"  parliament  ajffemhleesy  au  nom  de  touts  vous  autres  fuhjeElsy  r*- 
*'  mercient  tres  humblement  voire  majejlej  et  prient  a  Dieu  vous 
"  donner  en  fante  bone  vie  et  longue ;  the  prelates,  lords,  and 
''  commons,  in  this  prefent  parliament  afTembled,  in  the  name 
*'  of  all  your  other  fubje£ls,  moft  humbly  thank  your  majeftyi 
^  and  pray,  to  God  to  grant  you  in  health  and  wealth  long 
"  to  live  *.**  2.  By  the  ftatute  33  Hen.  VIII.  c.  21.  the  king 
may  give  his  afient  by  letters  patent  under  his  great  feal,  fign^ 
cd  with  his  hand,  and  notified  in  his  abfence  to  both  boufes 
afTembled  together  in  the  high  houfe.  And,  when  the  bill  ha« 
received  the  royal  afient  in  either  of  thefe  ways,  it  is  then, 
and  not  before,  a  ftatute  or  a£i:  of  parliament. 

This  ftatute  or  ad  is  placed  among  the  records  of  the 
kingdom ;  there  needing  no  formal  promulgation  to  give  it  the 
force  of  a  law,  as  was  necefiary  by  the  civil  law  with  regard  to 
the  emperor's  edids :  becaufe  every  man  in  England  is,  in  judg^p 
ment  of  law,  party  to  the  making  of  an  ad  of  parliament,  be- 
ing prefent  thereat  by  his  reprefentatives.  However,  a  copy 
thereof  is  ufually  printed  at  the  king's  prefs  for  the  information 
of  the  whole  land.  And  formerly,  before  the  invention  of 
printing,  it  was  ufed  to  be  publiihed  by  tlie  fherifiF  of  every 
county ;  the  king's  writ  being  fent  to  him  at  the  end  of  every 
feflion,  together  with  a  tranfcript  of  all  the  a£ts  made  at  that 

T  tiotn,  Pari.  9  Hen,  Jy,  in  Prya.    4  Inft*  3O9  31.        *  D*cwes  joum.  35, 
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feffion,  commanding  him,  *^  utjfatuta  illaj  H  omnes  articuks 
*•  in  eifdem  content oSy  infingulis  locis  ubi  expedire  viderity  publtce 
**  froc/amari,  et  firmiter  teneri  et  ohfervari  faclatP  And  the 
ufage  was  to  proclaim  them  at  his  county  court,  and  there  to 
leep  them,that  whoever  would  might  read  or  take  copies  there- 
of; which  cuftomcontinued  till  the  reign  of  Henry  the  feventh  *. 

An  a£l  of  parliament,  thus  made,  is  the  es^rcife  of  the 
higheft  authority  that  this  kingdom  acknowleges  upon  earth. 
It  hath  power  to  bind  every  fubjeA  in  the  land,  and  the  do- 
minions thereunto  belonging ;  nay,  even  the  kipg  himfelf, 
if  particularly  named  therein.  And  it  cannot  be  altered^ 
amended,  difpenfed  with,  fufpended,  or  repealed,  but  in  the 
fame  forms  and  by  the  fame  authority  of  parliament :  for  it  is 
a  maxim  in  law,  that  it  requires  the  fame  (Irength  to  difiblve, 
as  to  create  an  obligation.  It  is  true  it  was  formerly  held, 
that  the  king  might  in  many  cafes  difpenfe  with  penal  fta- 
tutcs^;  but  now  by  ftatute  i  W.  &  M.  ft.  2.  c..2.  it  is  de- 
clared that  the  fufpending  or  difpenfing  with  laws  by  regal 
authority,  without  confent  of  parliament|  is  illegal. 

Vll.  There  remains  only,  in  the  feventh  and  laft  place, 
to  add  a  word  or  two  concerning  the  manner  in  which  par- 
liaments may  be  adjourned,  prorogued,  or  diflblved. 

An  adjournment  is  no  more  than  a  continuance  of  the 
feflion  from  one  day  to  another,  as  the  word  itfclf  fignifics  : 
and  this  is  done  by  the  authority  of  each  houfe  feparately  every 
day  \  and  fometimes  for  a  fortnight  or  a  month  together,  as 
at  Chriftmas  or  Eafter,  or  upon  other  particular  occaHons. 
But  the  adjournment  of  one  houfe  is  no  adjournment  of  the 
other  ^.  It  hath  alfo  been  ufual,  when  his  majefty  hath  Gg- 
nified  his  pleafure  that  both  or  eitlier  of  the  houfes  ihould  ad- 
journ themfelves  to  a  certain  day,  to  obey  the  king's  pleafure 
fo  figniiied,  and  to  adjourn  accordingly  •*.  Otlierwife,  be- 
(ides  the  indecorum  of  a  refufal,  a  prorogation  would  afluredly 

*  3  Inft.  4T.    4  Inft.  26,  18  Dec.  1611.   ix  Jul.  1625.    13  Sept. 

^  Finch*  L.  %i.  234.  Bacon.  Eiem.  1660.     25  Jul."  1667.     4  Aug.  16S5. 

c.  19.  24  Feb.  1691.    21  Jun.  1712.  16  Apr. 

e  4  Inft.  2S.  1717,      3  Feb.  1741.      lo  Dec.  X745« 

4*  Com.  journ.  fajjim:  e»  g>  II  Jon.  21  May  I7.68* 
157a.     5  .Apr.  1604.  4  Jun.  14  Nov. 
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follow ;  \trhich  would  often  be  very  inconvenient  to  both  pub- 
lic and  private  bufinefs.  For  prorogation  puts  an  end  to 
the  fefllon ;  and  then  fuch  bills  as  are  only  begun  and  not 
perfe£ted,  muft  be  refumed  de  novo  (if  at  all)  in  a  fubfequent 
feffion :  whereas,  after  an  adjournment,  all  things  continue  in 
the  fame  ftate  as  at  the  time  of  the  adjournment  made,  anil 
may  be  proceeded  on  without  any  frefh  commencement* 

A  PROROGATION  IS  the  continuance  of  the  parliament 
from  one  feflion  to  another,  as  an  adjournment  is  a  continua- 
tion of  the  feflion  from  day  to  day.  This  is  done  by  the  royal 
authority,  exprefled  either  by  the  lord  chancellor  in  his  ma- 
jetty's  prefence,  or  by  commiiEon  from  the  crown,  or  fre- 
quently by  proclamation.  Both  houfes  are  necefiarily  pro- 
rogued at  the  fame  time ;  it  not  being  a  prorogation  of  the 
houfe  of  lords,  or  commons,  but  of  the  parliament.  The 
feflion  is  never  underttood  to  be  at  an  end  until  a  proroga- 
tion :  though,  unlefs  fome  aft  be  pafled  or  fome  judgment 
given  in  parliament,  it  is  in  truth  no  feflion  at  all  ^.  And 
formerly  the  ufage  was,  for  the  king  to  give  the  royal  afTent 
to  all  fuch  bills  as  he  approved,  at  the  end  of  every  feflioa, 
and  then  to  prorogue  the  parliament ;  though  fometimes  only 
for  a  day  or  two  ^ :  after  which  all  bufinefs  then  depending  in 
the  houfes  was  to  be  begun  again.  Which  cuftom  obtained 
fo  ftrongly,  that  it  once  became  a  queflion  «,  whether  giving 
the  royal  affent  to  a  fingle  bill  did  not  of  courfe  put  an  end 
to  the  feflion.  And,  though  it  was  then  refolved  in  the  nega- 
tive,yet  the  notion  was  fo  deeply  rooted,  that  the  ftatute  i  Car.I. 
c.  7.  was  pafled  to  declare,  that  the  king's  affent  to  that  and 
fome  other  a£ts  fhould  not  put  an  end  to  the  feffion;  and,  even 
■fo  late  as  the  reign  of  Charles  II,  we  find  a  provifo  frequently 
tacked  to  a  bill  **,  that  his  majefly's  affent  thereto  fhould  not 
determine  the  ieflion  of  parliament.  But  it  now  feems  to  be 
allowed,  that  a  prorogation  mufl  be  exprefsly  made,  in  order 
to  determine  the  feffion.  And,  if  at  the  time  of  an  adual  re- 
bellion, or  imminent  danger  of  invafion,  the  parliament  fhall 

•  4  loft.  18.      Hale  of  pari.  38,        g  Uid4  21  Nov.  1554. 
Hut.  61.  b  Sut.  12  Car.  II.  c.  i,  2a  &  23 

f  Com.  jouxn.  21  Od.  1553.  Car.  II.  c.  z. 
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be  feparated  by  adjoununent  or  prorogation,  the  king  16  cm* 
powered '  to  call  them  together  by  proclamation,  with  fourteen 
days  notice  of  the  time  appointed  for  their  reafiembling. 

A  DISSOLUTION  is  the  civil  death  of  the  parliament }  and 
this  may  be  efie£led  three  ways :  i.  By  the  king's  will,  ex- 
preiTed  either  in  perfon  or  by  reprefentation*  For,  aa  the 
king  has  the  fole  right  of  convening  the  parliament,  fo  alfo 
it  is  a  branch  of  the  royal  prerogative,  that  he  may  (when- 
ever he  pleafes)  prorogue  the  parliament  for  a  time,  or  put 
a  final  period  to  its  exiflence.  If  nothing  had  a  right  to  pro* 
rogue  or  difiblve  a  parliament  but  itfelf,  it  might  happen  to 
become  perpetual.  And  this  would  be  extremely  dangerou8> 
if  at  any  time  it  ihould  attempt  to  encroach  upon  the  exc«- 
cutive  power :  as  was  fatally  experienced  by  the  unfortunate 
king  Charles  the  firft ;  who,  having  unadvifediy  pafied  an 
bQ.  to  continue  the  parliament  then  in  being  till  fuch  time  as 
it  (hould  pleafe  to  diflblve  itfelf,  at  lail  fell  a  facrifice  tp  that 
inordinate  power,  which  he  himfelf  had  confented  to  give 
them.  It  is  therefore  extremely  neceflary  that  the  crown 
^ould  be  empowered  to  regulate  the  duration  of  thefe  aflem- 
blies,  under  the  limitations  which  the  Engliih  conftitution 
has  prefcribed :  fo  that,  on  the  oxid  hand,  they  may  fre- 
quently and  regularly  come  together,  for  the  difpatch  of 
bufinefs,  and  redrefs  of  grievances ;  and  may  not,  on  the 
other,  even  with  the  confent.of  the  crown,  be  continued  to 
an  inconvenient  or  unconftitutional  length. 

2.  A  PARLIAMENT  may  be  diflblved  by  the  demife  of 
the  crown.  This  diflblution  formerly  happened  ifpmediately 
up<Mi  the  death  of  the  reigning  fovereign ;  for  he  being  con- 
fidcred  in  law  as  the  head  of  the  parliament,  (caput,  prhui^ 
ptum,  et  finis)  that  failing,  ^e  ^t^hole  body  was  held  to  be 
extinfl.  But,  the  calling  a  new  parliament  immediately  on 
the  inauguration  of  the  fupceflbr  being  found  inconvenient, 
and  dangers  being  apprehended  from  having  no  parliament  in 
being  in  cafe  ef  a  difputed  fucceflfion,  it  was  enaf^ed  by  the 
ilatutcs  7  &  8  W.  III.  c.   15.  and  6  Ann.  c.  7.  that  the 

&  Stat.  30  Geo.  II.  c»  25. 
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parliament  in  being  ih^Jl  continue  for  fix  months  after  the 
death  of  any  king  .or  queen,  unlefs  fooner  prorogued  or  dif- 
folved  by  the  fucceflbr :  that,  if  the  parliament  be,  at  the 
time  of  the  king's  death,  feparated  by  adjournment  or  proro-, 
gation,  it  {hall  notwithftanding  aflemble  immediately :  and 
that,  if  no  parliament  is  then  in  being,  the  members  of  the 
laft  parliament  ihall  aflemble,  and  be  again  a  parliament. 

3.  Lastly,  a  parliament  may  be  diflblved  or  expire  by 
length  of  time.  For  if  either  tlie  legiflative  body  were  per- 
petual ;  or  might  laft  for  the  life  of  the  prince  who  convened 
them,  as  formerly ;  and  were  fo  to  be  fupplied,  by  occafionally 
filling  the  vacancies  with  new  reprefentatives ;  in  thefe  cafes, 
if  it  were  once  corrupted,  the  evil  would  be  paft  all  remedy : 
but  when  different  bodies  fucceed  each  other,  if  the  people 
fee  caufe  to  difapprove  of  the  prefent,  they  may  TtGtify  it's 
faults  in  the  next.  A  legiflative  aiTembly  alfo,  which  is  fure 
to  be  feparated  again,  (whereby  it's  members  will  themfelves 
become  private  men,  and  fubjedi  to  the  full  extent  of  the 
laws  which  they  have  enafled  for  others)  will  think  them- 
felves bound,  in  intereft  as  well  as  duty,  to  make  only  fuch 
laws  as  are  good.  The  utmoft  extent  of  time  that  the  fame 
parliament  was  allowed  to  fit,  by  the  ftatute  6  W.  &  M, 
c.  2«  was  tbne  years ;  after  the  expiration  of  which,  reckon- 
ing from  the  return  of  the  firft  fummons,  the  parliament  was 
to  have  no  longer  continuance.  But  by  the  ftatute  i  Geo.  I. 
ft.  2.  c.  38.  (in  order,  profefledly,  to  prevent  the  great  and 
continued  expences  of  frequent  elections,  and  the  violent 
heats  and  animofities  confequent  thereupon,  and  for  the  peace 
and  fecurity  of  the  government  then  juft  recovering  from  the 
late  rebellion)  this  term  was  prolonged  to /even  years :  and, 
what  alone  is  an  inftance  of  the  vaft  authority  of  parliament, 
the  very  fame  houfe,  that  was  chofen  for  three  years,  ena£ked  ' 
it's  own  continuance  for  feven.  So  that,  as  our  conftitution 
now  ftands,  the  parliament  muft  expire,  or  die  a  natural 
death,  at  the  end  of  every  feventh  year  i  if  not  fooner  dif- 
Iblvcd  by  the  royal  prerogative. 


ipo  ^e  Rights  Book  I. 


*. 


CHAPTER     THE     THIRD* 


OF     THE     KING,     AND      HIS     TITLE. 


THE  fupreme  executive  power  of  thefe  kingdoms  is 
vcfted  by  our  laws  in  a  fingle  perfon,  the  king  or 
queen :  for  it  matters  not  to  which  fex  the  crown  defcen^is ; 
but  the  perfon  intitled  to  it,  whether  male  or  female,  is  im- 
mediately invefted  with  all  the  enfigns,  rights,  and  preroga- 
tives of  fovereign  power ;  as  is  declared  by  ftatute  i  Mar. 
ft.  3.  c.  I. 

In  difcourfing  of  the  royal  rights  and  authority,  I  (hall 
conflder  the  king  under  fix  di(lin£l  views:  i.  With  regard 
to  his  title.  2.  His  royal  family.  3.  His  councils.  4.  His 
duties.  5.  His  prerogative.  6.  His  revenue.  And  firil, 
with  regard  to  his  title. 

The  executive  power  of  the  Englilh  nation  being  veftcd 
in  a  fingle  perfon,  by  the  general  confent  of  the  people, 
the  evidence  of  which  general  confent  is  long  and  immemo- 
rial ufage,  it  became  neceflary  to  the  freedom  and  peace  of 
the  (late,  that  a  rule  (hould  be  laid  down,  uniform,  univer- 
fal,  and  petmanent ;  in  order  to  mark  out  with  precifion, 
who  is  that  fingle  perfon,  to  whom  arc  committed  (in  fub- 
fervience  to  the  law  of  the  land)  the  care  and  prote6lion  of 
the  community  5  and  to  whom,  in  return,  the  duty  and  al- 
legiance of  every  individual  are  due.  It  is  of  the  higheft  im- 
portance to  the  public  tranquillity,  and  to  the  confciences 
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of  private  men,  that  this  rule  (hould  be  clear  and  indirputable: 
and  our  conftitution  has  not  left  us  in  the  dark  upon  this 
material  occafion.  It  will  therefore  be  the  endeavour  of  this 
chapter  to  trace  out  the  conftitutional  do£^rine  of  the  royal 
fucceflion,  with  that  freedom  and  regard  to  truth,  yet  mixed 
with  that  reverence  and  refpe£l,  which  the  principles  of  li- 
berty and  the  dignity  of  the  fubje£t  require. 

The  grand  fundamental  maxim  upon  which  ihcjtis  cota^ 
aatj  or  right  of  fucceflion  to  the  throne  of  thefe  kuigdoms» 
depends,  I  take  to  be  this :  <<  that  the  crown  is,  by  common 
''  law  and  conftitutional  cuftom,  hereditary ;  and  this  in  a 
"  manner  peculiar  to  itfelf :  but  that  the  right  of  inheritance 
"  may  from  time  to  time  be  changed  or  limited  by  a£l  of 
^  parliament ;  under  which  limitations  the  crown  ftill  con- 
.  <*  tinues  hereditary."  And  this  propofition  it  will  be  the 
bufinefs  of  this  chapter  to  prove,  in  all  it's  branches ;  firil, 
that  the  crown  is  hereditary ;  fecondly,  that  it  is  hereditary 
in  a  manner  peculiar  to  itfelf ;  thirdly,  that  this  inheritance 
is  fubje£l  to  limitation  by  parliament  -,  laftly,  that  when  it  is 
fo  limited,  it  is  hereditary  in  the  new  proprietor. 

I.  First,  it  is  in  general  hereditary^  or  defcendible  to 
the  next  heir,  on  the  death  or  demife  of  tha  laft  proprietor. 
All  regal  governments  muft  be  either  hereditary  or  elective : 
and,  as  I  believe  there  is  no  inftance  wherein  the  cro%m  of 
England  has  ever  been  aflerted  to  be  elective,  except  by  the 
regicides  at  the  infamous  and  unparalleled  trial  of  king 
Charles  I,  it  muft  of  confequence  be  hereditary.  Yet  while 
I  aflert  an  hereditary,  I  by  no  means  intend  zjitre  divino^ 
title  to  the  throne.  Such  a  title  may  be  allowed  to  have  fub- 
fifted  under  the  theocratic  eftabliftiments  of  the  children  of 
Ifrael  in  Paleftine :  but  it  never  yet  fubfifted  in  any  other 
country;  fave  only  fo  far  as  kingdoms,  like  other  human 
fabrics,  are  fubjeft  to  the  general  and  ordinary  difpenfation^ 
of  providence.  Nor  indeed  have  ^juredivino  and  an  hefeditary 
right  any  neceflary  connexion  with  each  other ;  as  fomc  have 

very  weakly  imagined.    The  titles  of  David  and  Jehu  wct^ 
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equally ywr^  divino^  as  thofe  of  either  Solomon  or  Ahab ;  and 
yet  David  flew  the  fons  of  his  prcdeceflbr,  and  Jehu  his  prc- 
deceflbr  himfelf.  And  when  our  kings  have  the  fame  warrant 
as  they  had,  whether  it  be  to  fit  upon  the  throne  of  their  fa- 
thers, or  to  deftroy  the  houfe  of  the  preceding  fovereign,  they 
will  then,  and  not  before,  poflefs  the  crown  of  England  by 
a  right  like  theirs,  immediately  derived  from  heaven.  The 
hereditary  right  which  the  laws  of  England  acknowlege^ 
owes  it's  origin  to  the  founders  of  our  conftitution,  and  to 
them  only.  It  has  no  relation  to,  nor  depends  upon,  the 
civil  laws  of  the  Jews,  the  Greeks,  the  Romans,  or  any- 
other  nation  upon  earth :  the  municipal  laws  of  one  fociety 
having  no  connexion  with,  or  influence  upon,  the  funda- 
mental polity  of  another.  The  founders  of  our  Englifh  mo- 
narchy might  perhaps,  if  they  had  thought  proper,  have  made 
it  an  ele£live  monarchy :  but  they  rather  chofe,  and  upon  good 
reafon,  to  eftabliih  originally  a  fuccefllion  by  inheritance.  This 
has  been  acquiefced  in  by  general  confent ;  and  ripened  by 
degrees  into  common  law :  the  very  fame  title  that  evcfry  pri- 
vate man  has  to  his  own  eftate.  Lands  are  not  naturally 
defcendible  any  more,  than  thrones :  but  the  law  has  thought 
proper,  for  the  benefit  and  peace  of  the  public,  to  eftabliih 
hereditary  fucceilion  in  the  one  as  well  as  the  other. 

It  muft  be  owned,  an  eleftive  monarchy  feems  to  be  the 
moft  obvious,  and  beft  fuited  of  any  to  tlie  rational  princi- 
ples of  government,  and  the  freedom  of  human  nature :  and 
accordingly  we  find  from  hiftory  that,  in  the  infancy  and 
firft  rudiments  of  almoft  every  ftate,  the  leader,  chief  ma- 
giftrate,  or  prince,  hath  ufually  been  eleftive.  And,  if  the 
individuals  who  compofe  that  Rate  could  always  continue  true 
to  firft  principles,  uninfluenced  by  paflion  or  prejudice,  un- 
aflailed  by  corruption,  and  unawed  by  violence^  eleftive  fuc- 
ceflion  were  as  much  to  be  defired  in  a  kingdom,  as  in  other 
inferior  communities.  The  beft,  the  wifeft,  and  the  braveft 
man  would  then  be  fure  of  receiving  that  crown,  which  his 
endowments  have  merited  \  and  the  fenfe  of  an  unbiafled  ma- 
jurity  would  be  dutifully  acquiefced  in  by  the  few  who  were 
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of  different  opinions.    But  hiftory  and  obfenration  will  inform 
OS,  that  cleftions  of  every  kind  (in  the  prefent  ftate  of  human 
nature)  are  too  frequently  brought  about  by  influence,  partia- 
lity, and  artifice :  and,  even  where  the  cafe  is  othcrwife,  thefc 
praciiccs  will  be  often  fufpeflied,  and  as  conftantly  charged 
upon  the  fuccefsful,  by  a  fplenetic  difappoipted  minority.  This 
is  an  evil  to  which  all  focieties  are  liable ;  as  well  thofe  of  a 
private  and  domeftic  kind,  as  the  great  community  of  the  pub- 
lic, which  regulates  and  includes  the  reft.     But  in  the  for» 
mer  there  is  this  advantage  ;  that  fuch  fufpicions,  if  falfe, 
proceed  no  farther  than  jealoufies  and  murmurs,  which  time 
will  effcftually  fupprefs ;  and,  if  true,  the  injuftice  may  be 
remedied  by  legal  means,  by  an  appeal  to  thofe  tribunals  to 
which  every  member  of  fociety  has  (by  becoming  fuch)  vir- 
tually engaged  to  fubmit.     Whereas,  in  the  great  and  inde- 
pendent fociety,  which  every  nation  compofes,  there  is  no 
fuperior  to  refort  to  but  the  law  of  nature ;  no  method  to  re- 
drels  the  infringements  of  that  law,  but  the  aftual  exertion  of 
private  force     As  therefore  between  two  nations,  complain- 
ing of  mutual  injuries,  the  quarrel  can  only  be  decided  by  the 
law  of  arms ;  fo  in  one  and  the  fame  nation,  when  the  fun- 
damental principles  of  their  common  union  are  fuppoi^ed  to  be 
invaded,  and  more  efpecially  when  the  appointment  of  their 
chief  magiftrate  is  alleged  to  be  unduly  made,  the  only  tribunal 
,to  which  the  complainants  can  appeal  is  that  of  the  God  of 
battles,  the  only  procefs  by  which  the  appeal  can  be  carried 
on  is  that  of  a  civil  and  Inteftine  war.     An  hereditary  fuccef- 
fion  to  the  crown  is  therefor^  noW  eftabliflied,  in  this  and 
mod  other  countries,  in  order  to  prevent  that  periodical  blood- 
ilied  and  mifery,  which  the  hiftory  of  antient  imperial  Rome, 
and  the  more  modern  experience  of  Poland  and  Germany, 
may  fhew  us  are  the  confequences  of  ele£^ive  kingdoms. 

a.  But,  fecondly,  as  to  the  particular  mode  of  inherit- 
ance, it  in  general  corrcfponds  with  the  feodal  path  of  de- 
fcents,  chalked  out  by  the  common  law  in  the  fucceffion  to 
landed  eftates ;  yet  with  one  or  two  material  exceptions.  Like 
cftatcs,  the  crown  will  defcend  lineally  to  the  iffue  of  the  reign- 
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ing  monarch  5  is  it  did  from  king  John  to  Richard  II,  through 
a  regular  pedigree  of  fix  lineal  generations.  As  in  common 
defcentS}  the  preference  of  males  to  females,  and  the  right  of 
primogeniture  among  the  males,  are  ftriftly  adhered  tc 
Thus  Edward  V  fucceedcd  to  the  crown,  in  preference  to 
Richard  his  younger  brother  and  Elizabeth  his  elder  fifter. 
Like  lands  or  tenements,  the  crown,  on  failure  of  the  male 
line,  defcends  to  the  ifTue  female;  according  to  the  antient 
Britifli  cuftom  remarked  by  Tacitus*;  ^* folent  foeminarum 
**  duclu  bellarey  et  fexum  in  imperii j  non  difcernere^  Thus 
Mary  I  fucceeded  to  Edward  VI ;  and  the  line  of  Margaret 
queen  of  Scots,  the  daughter  of  Henry  \ni,  fucceeded  on 
failure  of  the  line  of  Henry  VIII,  his  fon.  But,  among  the 
females,  the  crown  defcends  by  right  of  primogeniture  to  the 
elded  daughter  only  and  her  iiTue ;  and  not,  as  in  common  in- 
heritances, to  all  the  daughtersr  at  once ;  the  evident  neceflity 
of  a  fole  fucceflion  to  the  throne  having  occafioned  the  royal 
law  of  defcents  to  depart  from  the  common  law  in  this  re- 
fpe£l :  and  therefore  queen  Mary  on  the  death  of  her  brother 
fucceeded  to  the  crown  alone,  and  not  in  partnerfliip  with 
her  fifter  Elizabeth.  Again  :  the  doftrine  of  reprefentation 
prevails  in  the  defcent  of  the  crown,  as  it  docs  in  other  inhe- 
ritances ;  whereby  the  lineal  dcfcendants  of  any  perfon  dc- 
ceafed  ftand  in  the  fame  place  as  their  anccftor,  if  living,, 
would  have  done.  Thus  Richard  11  fucceeded  his  grandfather 
Edward  III,  in  right  of  his  father  the  black  prince ;  to  the 
exclufion  of  all  his  uncles,  his  grandfather's  younger  children. 
Laftly,  on  failure  of  lineal  defcendants,  the  crown  goes  to  tlie 
next  collateral  relations  of  the  late  king ;  provided  they  are 
lineally  defcended  from  the  blood  royal,  that  is,  from  that 
royal  flock  which  originally  acquired  the  crown.  Thus  Hen- 
ry I  fucceeded  to  William  II,  John  to  Richard  I,  and  James  I 
to  Elizabeth  *,  being  all  derived  from  the  conqueror,  who  was 
then  the  only  regal  ftock.  But  herein  there  is  no  objeflion 
(as  in  the  cafe  of  common  defccnts)  to  the  fucceflion  of  a  bro- 
ther, an  uncle,  or  other  collateral  relation,  of  the /^^J^b!ood  ; 
that  is,  where  the  relationfliip  proceeds  not  from  tlie  fame 
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mple  of  anceftors  (which  conftitutes  a  kinfiiian  of  the  wholB 
blood)  but  from  '^ftngh  anceftor  only  \  as  when  two  perfons 
arc  derived  from  the  fame  father,  and  not  from  the  fame  mo- 
ther, or  vke  verfa  :  provided  oilly,  that  the  one  anceftor,  from 
whom  both  are  defcended,  be  that  from  whofe  veins  the  blood 
royal  is  communicated  to  each.  Thus  Mary  I  inherited  to 
Edward  VI,  and  Elizabeth  inherited  to  Mary ;  all  children 
x)f  the  fame  father,  kjng  Henry  VIII,  but  all  by  different 
mothers.  The  reafon  of  which  diverfity,  between  royal  and 
commori  defcents,  will  be  better  underftood  hereafter,  when 
We  examine  the  nature  of  inheritances  in  general. 

3,  The  do£lrine  of  hereditary  right  does  by  no  means  im- 
jply  an  indefeafible  right  to  the  throne.    No  man  will,  I  think, 
affert  this,  that  has  confidered  our  laws,  conftitution,  and  hif- 
tory,  without  prejudice,  and  with  any  degree  of  attention.     It 
is  unqueftionably  in  the  breaft  of  the  fupreme  legiflative  au- 
thority of  this  kingdom,  the  king  and  both  houfes  of  parlia- 
ment, to  defeat  this  hereditary  right ;  and,  by  particular  en- 
tails, limitations,  and  provifions,  to  exclude  the  immediate 
heir,  and  veft  the  inheritance  in  any  one  elfe.  This  is  ftriclly 
confonant  to  our  laws  and  conftitution ;  as  may  be  gathered 
from  the  expreflion  fe  frequently  ufed  in  our  ftatute  book,  of 
**  the  king's  majefty,  his  heits,  and  fucceflbrs."     In  which 
we  may  obferve,  that  as  the  word,  **  heirs,"  neceflarily  im- 
plies an  inheritance  or  hereditary  right,  generally  fubfifting 
in  the  royal  perfon ;  fo  the  word,  "  fucceflbrs,"  diftinftly  ta- 
ken, muft  imply  that  this  inheritance  may  fometimes  be  bro- 
ken through ;  or,  that  there  may  be  a  fucceflbr,  without  being 
the  heir,  of  the  king.   And  this  is  fo  extremely  reafon  able,  that 
without  fuch  a  power,  lodged  fomewhere,  our  polity  would 
be  very  defeftive.     For,  \tt  us  barely  fuppofe  fo  melancholy  a 
cafe,  as  that  the  heir  apparent  fliould  be  a  lunatic,  an  idiot,  or 
otherwife  incapable  of  reigning :  how  miferable  would  the  con- 
dition of  tl;e  nation  be,  if  he  were  alfo  incapable  of  being  fet 
afide ! — It  is  therefore  neceffary  that  this  power  fliould  be 
lodged  fomewhere :  and  yet  the  inheritance,  and  regal  dignity, 
would  be  very  precarious  indeed,  if  this  power  were  exprefsly 
^ndavowed/y  lodged  in  the  hands  of  the  fubjed  only,  to  be  cx- 
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erted  whenever  prejudice^  caprice,  or  difcontent  fliould  happen 
to  take  the  lead.  Confequently  it  can  no  where  be  lb  properly 
lodged  as  in  the  two  houfes  of  parliament,  by  and  with  the  con- 
fen  t  of  the  reigning  king^  who,  it  is  not  to  be  fuppofed,  wiU 
agree  to  any  thing  improperly  prejudicial  to  the  rights  of  Kis 
own  dcfcendants.  And  therefore  in  the  king,  lords,  and 
commons,  in  parliament  afiembled,  our  laws  have  exprefsly 
lodged  it. 

4.  But,  fourthly ;  however  the  crown  niay  be  limited  or 
transferred,  it  ftill  retains  it's  defcendible  quality,  and  be- 
comes hereditary  in  the  wearer  of  it.  And  hence  in  our  la\tr 
the  king  is  faid  never  to  die,  in  his  political  capacity  -,  though, 
in  common  with  other  men,  he  is  fubje£t  to  mortality  in  liis 
natural :  becaufe  immediately  upon  the  natural  death  of  Hen- 
ry, William,  or  Edward,  the  king  furvives  in  his  fucceflbr^ 
For  the  right  of  the  crown  vefts,  eo  itiflatitiy  upon  his  heir  ; 
either  the  haeres  natusy  if  the  courfe  of  defcent  remains  un im- 
peached, or  the  haeres  faEluSf  if  the  inheritance  be  under  any 
particular  fettlement.  So  that  there  can  be  no  interregnum  ; 
but,  as  fir  Matthew  Hale  ^  obferves,  the  right  of  fovereignty 
is  fully  invefted  in  the  fucccflbr  by  the  very  defcent  of  the 
crown.  And  therefore,  however  acquired,  it  becomes  in  Kim 
abfolutely  hereditary,  unlefs  by  the  rules  of  the  limitation  it 
is  otherwife  ordered  and  determined.  In  the  fame  manner  as 
landed  eftates,  to  continue  our  former  comparifon,  are  by  the 
*  law  hereditary,  or  defcendible  to  the  heirs  of  the  owner  \  but 
ftill  there  exifts  a  power,  by  which  the  property  of  thofe 
lands  may  be  transferred  to  another  perfon.  If  this  transfer 
be  made  fimply  and  abfolutely,  the  lands  will  be  hereditary 
in  the  new  owner,  and  defcend  to  his  heir  at  law :  but  if  the 
transfer  be  clogged  with  any  limitations,  conditions,  or  en- 
tails, the  lands  muft  defcend  in  that  channel,  fo  limited  and 
prefcribed,  and  no  other. 

In  thefe  four  points  confifts,  as  I  take  it,  the  conftitutional 
notion  of  hereditary  right  to  the  throne  :  which  will  be  fliU 
farther  elucidated,  and  made  clear  beyond  all  difpute,  from  a 
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Ihort  hiilorical  view  of  the  fucceflions  to  the  crown  of  England, 

tbe  do6^rines  of  our  anticnt  lawyers,  and  the  feveral  z(ks  of 

parliament  that  have  from  time  to  time  been  made,  to  create, 

to  declare,  to  confirm,  to  limit,  or  to  bar,  the  hereditarjT 

title  to  the  throne.     And  in  the  purfuit  of  this  inquiry  we 

(hall  find,  that,  from  the  days  of  Egbert,  the  firft  fole  mo« 

narch  of  this  kingdom,  even  to  the  prefent,  the  four  cardinal 

maxims  above«>mentioned  have  ever  been  held  the  conflitu- 

tional  canons  of  fucceflion.   It  is  true,  this  fucceflion,  through 

fraud,  or  forcCj  or  fometimes  through  neceiTity,  when  in 

hoftile  times  the  crown  defcended  on  a  minor  or  the  like, 

has  been  very  frequently  fufpended  5  but  has  generally  at  laft 

returned  back  into  the  old  hereditary  channel,  though  fome^* 

times  a  very  confiderable  period  has  intervened.     And,  even 

in  thofe  inftances  where  the  fucceiCon  has  been  violated,  the 

crown  has  ever  been  looked  upon  as  hereditary  in  the  wearer 

of  it.     Of  which  the  ufurpers  themfelvcs  were  fo  fenfiblci 

that  they  for  the  mod  part  endeavoured  to  vamp  up  fomc 

feeble  fliew  of  a  title  by  defcent,  in  order  to  amufe  the  people, . 

while  they  gained  the  pofTeffion  of  the  kingdom.  And,  when 

pofleffion  was  once  gained,  they  confidered  it  as  the  purchafe 

or  acquifition  of  a  new  eilate  of  inheritance,  and  tranfmitted 

or  endeavoured  to  tranfmit  it  to  their  own  poftcrity,  by  a  kind 

of  hereditary  right  of  ufurpation. 

King  Egbert  about  the  year  800,  found  himfelf  in  poflef- 
fion of  the  throne  of  the  weft  Saxons,  by  a  long  and  undi- 
fturbcd  defcent  from  his  anceftors  of  above  three  hundred 
years.  How  his  anceftors  acquired  their  title,  whether  by 
force,  by  fraud,  by  contraft,  or  by  eleftion,  it  matters  not 
much  to  inquire ;  and  is  indeed  a  point  of  fuch  high  anti- 
quity, as  muft  render  all  inquiries  at  beft  but  plaufible  guef* 
fes.  His  right  muft  be  fuppofed  indifputably  good,  becaufe 
we  know  no  better.  The  other  kingdoms  of  the  heptarchy 
he  acquired,  fome  by  confent,  but  moft  by  a  voluntary  fub- 
miflion.  And  it  is  an  eftabliftied  maxim  in  civil  polity,  and 
the  law  of  nations,  that  when  one  country  is  united  to  ano- 
ther in  fuch  a  manner,  as  that  one  keeps  it's  government  and 
ftatcs,  and  the  other  lofes  them ;  the  latter  entirely  aflimilates 
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with  or  IS  melted  down  in  the  former,  and  muft  adopt  it's  law^ 
and  cuftoms  ^.  And  in  purfuance  of  this  maxim  there  hath 
ever  been,  fince  the  unl'^n  of  the  heptarchy  in  king  Egbert,  a 
general  acquiefcence  under  the  hereditary  monarchy  of  the 
weft  Saxons,  through  all  the  united  kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironfide,  a  period 
of  above  two  hundred  years,  the  crown  defcended  regularly, 
through  a  fucceiEon  of  fifteen  princes,  without  any  deviation 
or  interruption :  fave  only  that  the  fons  oT  king  Ethelwolf 
fucceeded  to  each  other  in  the  kingdom,  without  regard  to 
the  children  of  the  elder  branches,  according  to  the  rule  of 
fucceffion  prefcribed  by  their  father,  and  confirmed  by  the 
wittena-geinote,  in  the  heat  of  the  Danifli  invafions  j  and 
alfo  that  king  Edred,  the  uncle  of  Edwy,  mounted  the  throne 
for  about  nine  years,  in  the  right  of  his  nephew  a  minor,  the 
times  being  very  troublefome  and  dangerous.  But  this  was 
with  a  view  to  preferve,  and  not  to  deftroy,  the  fucceffion  ; 
and  accordingly  Edwy  fucceeded  him. 

KiNd  Edmund  Ironfide  was  obliged,  by  the  hoftile  irrup- 
tion of  the  Danes,  at  firft  to  divide  his  kingdom  with  Canute, 
king  of  Denmark  •,  and  Canute,  after  his  death,  feifed  the 
whole  of  it,  Edmund's  fons  being  driven  into  foreign  countries. 
Here  the  fucceffion  was  fufpended  by  aftual  force,  and  ^  new 
family  introduced  upon  the  throne  :  in  whom  however  thi^ 
new  acquired  throne  continued  hereditary  for  three  reigns  j 
when,  upon  the  death  of  Hardiknute,  the  antient  Saxon  line 
was  reftored  in  the  perfon  of  Edward  the  confeflbr. 

He  was  not  indeed  the  true  heir  to  the  crown,  being  the 
younger  brotlier  of  king  Edmund  Ironfide,  who  had  a  fon  Ed- 
ward, firnamed  (from  his  exile)  the  outlaw,  ftill  living.  But 
this  fon  was  then  in  Hungary  ;  and,  the  Englifli  having  juft 
fhaken  off  the  Danifli  yoke,  it  was  neceflary  that  fomebody  on 
the  fpot  fliould  mount  the  throne  j  and  the  confeflbr  was  the 
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next  of  the  royal  line  then  in  England.  On  his  dcccafe  with- 
out iffue,  Harold  II  ufurped  the  throne  ;  and  almoft  at  the 
fciric  inftant  came  on  the  Norman  invafion  :  the  right  to  the 
crown  being  all  the  time  in  Edgar,  fimamed  Atheling,  (which 
jignifies  in  the  Saxon  language  illuftrious^ot  of  royal  blood)  who 
was  the  fon  of  Edward  the  outlaw,  and  grandfon  of  Edmund 
Ironfide ;  or,  as  Matthew  Paris  ^  well  exprefies  the  fcnfe  of 
our  old  conftitution,  **  Edmundtis  autem  latusferreum^  rex  tta" 
"  tt^raJis  dejlirpe  regutrty  genuii  Edivardum  ;  et  Edivardus  ge^ 
**  nuit  Edgarunty  cui  de  jure  debchatur  regnum  Anglorum^^ 

William  the  Norman  claimed  the  crown  by  virtue  of  a 
pretended  grant  from  king  Edward  the  confeflbr ;  a  grant 
which,  if  real,  was  in  itfelf  utterly  invalid  :  becaufe  it  was 
made,  as  Harold  well  obferved  in  hiis  reply  to  William's  de- 
mand *,  **  abfque  generali  fenatusy  et  popttli  convent u  et  cdiilo  ;" 
which  alfo  very  plainly  implies,  that  it  then  was  generally 
underftood  that  the  king,  with  confent  of  the  general  council, 
might  difpofe  of  the  crown  and  change  the  line  of  fucccflion. 
William's  title  however  was  altogether  as  good  as  Harold's, 
he  being  a  mere  private  fubjeft,  and  an  utter  ftranger  to  the 
royal  blood.  Edgar  Atheling's  undoubted  right  was  over- 
whelmed by  the  violence  of  the  times ;  though  frequently 
aflcrted  by  the  EngKfli  nobility  after  the  conqueft,  till  fuch 
time  as  he  died  without  iffue :  but  all  their  attempts  proved 
unfuccefsful,  and  only  ferved  the  more  firmly  to  eftablilh  the 
crown  in  the  family  which  had  newly  acquired  it. 

This  conqueft  then  by  William  of  Normandy  was,  like 
that  of  Canute  before,  a  forcible  transfer  of  the  crown  of 
England  into  a  new  family :  but,  the  crown  being  fo  tranf- 
ferred,  all  the  inherent  properties  of  the  crown  were  with  it 
transferred  alfo.  For,  the  victory  obtained  at  Haftings  not 
being '  a  viftory  over  tjie  nation  colleflivcly,  but  only  over 
the  perfon  of  Harold,  the  only  right  that  the  conqueror 
could  pretend  to  acquire  thereby,  was  the  right  to  poffcfs  the 
crown  of  England,  not  to  alter  the  nature  of  the  government. 
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And  therefore,  as  the  Englifh  laws  ftill  remained  in  force,  he 
muft  necefiariiy  take  the  crown  fubjeft  to  thofe  laws,  and 
with  all  it's  inherent  properties  ^  the  firft  and  principal  of 
which  was  it's  defcendibility.  Here  then  we  muft  drop  our 
race  of  Saxon  kings,  at  leaft  for  a  while,  and  derive  our 
defcents  from  William  the  conqueror  as  from  a  new  ftock, 
who  acquired  by  right  of  war  (fuch  as  it  is,  yet  ftill  the  Av- 
ttier  refirt  of  kings)  a  ftrong  and  undifp\ited  title  to  the  ii^-> 
heritable  crown  -oi  England, 

Accordingly  it  defcended  from  him  to  his  fons  William 
II  aiid  Henry  I,  Robert,  it  muft  be  owned,  his  eldeft  fon^i 
was  kept  out  of  poilbflion  by  the  arts  and  violence  of  his  bre- 
thren *,  who  perhaps  might  proceed  upon  a  notion,  which  pre- 
vailed for  fome  time  in  the  law  of  defcents,  (though  never 
adopted  as  the  rule  of  public  fucceffions  2)  that  when  the  eldeft 
fon  was  already  provided  for,  (as  Robert  was  conftituted  duke 
of  Normandy  by  his  father's  will)  in  fuch  a  cafe  the  next  bro- 
ther was  entitled  to  enjoy  the  reft  of  their  father's  inheritance. 
But,  as  he  died  without  ilTue,  Henry  at  laft  had  a  good  title 
to  the  throne,  whatever  he  might  have  at  firft. 

Stephen  of  Blois,  who  fucceeded  himj  was  indeed  the 
grandfon  of  the  conqueror,  by  Adelicia  his  daughter,  and 
claimed  tlie  throne  by  a  feeble  kind  of  hereditary  right :  not 
;is  being  the  neardft  of  the  male  line,  but  as  the  neareft  male 
of  the  blood  royal,  excepting  his  elder  brother  Theobald ; 
who  was  earl  of  Blois,  and  therefore  feems  to  have  waved, 
as  he  certainly  never  infifted  on,  fo  troublefome  and  precari- 
ous a  claim.  The  real  right  was  in  the  emprefs  Matilda  or 
Maud,  the  daughter  of  Henry  I  •,  the  rule  of  fucceiEon  being 
(where  women  are  admitted  at  all)  that  the  daughter  of  a 
fon  fliall  be  preferred  to  the  fon  of  a  daughter.  So  that  Ste- 
phen was  little  better  than  a  mere  ufurper  \  and  therefore  he 
rather  chofe  to  rely  on  a  title  by  elcftion  **,  while  the  emprefs 

%  See  lord  Lyttleton*s  Life  of  Henry    **  cLr't  ttfapuli  in  regem  Anghntm ele&us 
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Maud  did  not  fail  to  aflert  her  hereditary  right  hy  the  fword : 
which  difpute  was  attended  with  various  fuccefs,  and  ended 
at  laft  in  the  cl^mpromife  made  at  Wallingford,  that  Stephen 
fliould  keep  the  crown,  but  that  Henry  the  fon  of  Maud 
fiioiiUd  fucceed  him  ^  as  he  afterwards  accordingly  did. 

Henrt,  the  fecond  of  that  name^  was  (next  after  his  mo^ 
ther  Matilda)  the  undoubted  heir  of  William  the  conqueror  ( 
but  he  had  alfo  another  connexion  in  blood,  which  endeared 
him  ftiU  farther  to  the  Englifh.  He  was  lineally  defcended 
from  Edmund  Ironfide,  the  laft  of  the  Saxon  race  of  here- 
ditary kings.  For  Edward  the  outlaw,  the  fon  of  Edmund 
Ironfide,  had  (befides  Edgar  Atheling,  who  died  without  iflue) 
a  daughter  Margaret,  who  was  married  to  Malcolm  king  of 
Scotland ;  and  in  her  the  Saxon  hereditary  right  refided.  By 
Malcolm  fhe  had  feveral  children,  and  among  the  reft  Ma^ 
tilda  the  wife  of  Henry  I,  who  by  him  had  the  emprefs  Maud, 
the  mother  of  Henry  II.  Upon  which  account  the  Saxon 
line  is  in  our  hiftories  frequently  faid  to  have  been  reftored  in 
his  peribn :  •though^  in  reality  that  right  fubfifted  in  the^S/i/ 
of  Malcolm  by  queen  Margaret ;  king  Henry's  beft  title 
being  as  heir  to  the  conqueror, 

From  Henry  II  the  crown  defcended  to  his  eldeft  fon 
Richard  I,  who  dying  childlefs,  the  right  vefted  in  his  ne- 
phew Arthur,  the  fon  of  Geoffrey  his  next  brother :  but  John, 
the  youngeft  fon  of  king  Henry,  feifed  the  throne  ^  claiming, 
as  appears  from  his  charters,  the  crown  by  hereditary  right  ^ : 
that  is  to  fay,  he  was  next  of  kin  to  the  deceafed  king,  being 
his  furviving  brother :  whereas  Arthur  was  removed  one  de- 
gree farther,  being  his  brother's  fon,  though  by  right  of  rcpre- 
fentation  he  ftood  in  the  place  of  his  father  Geoffrey.  And 
however  flimfy  this  title,  and  thofe  of  William  Rufus  and 
Stephen  of  Blois,  may  appear  at  this  diftance  to  us,  after  the 
law  of  defcents  hath  now  been  fettled  for  fo  many  centuries, 
they  were  fufHcient  to  puzzle  the  underftandings  of  our  brave, 
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but  unlettered,  anceftors*  Nor  indeed  can  we  wonder  at  the 
nomber  of  partizans,  who  efpoufed  the  pretenfions  of  king 
John  in  particular ;  fince  even  in  the  reign  of  his  father  king 
Henry  II,  it  was  a  point  undetermined  ^,  whether,  even  in 
common  inheritances,  the  child  of  an  elder  brother  ihould 
fucceed  to  the  land  in  right  of  reprefentation,  or  the  yoiuiger 
furviving  brother  in  right  of  proximity  of  blood.  Nor  is  it 
to  this  day  decided  in  the  collateral  fucceflion  to  the  fiefs  of 
the  empire,  whether  the  order  of  the  (locks,  or  the  proximity 
of  degree,  fliall  take  place  ^.  However,  on  the  death  of  Arthur 
and  his  fiftcr  Eleanor  without  iflue,  a  clear  and  indifputable 
title  veiled  in  Henry  III  die  fon  of  John :  and  from  him  to 
Richard  the  fecond,  a  fucceflion  of  fix  generations,  the  crown 
defcended  in  th(f  true  hereditary  line.  Under  one  of  which 
race  of  princes  *  we  find  it  declared  in  parliament,  **  that  the 
♦*  law  of  the  crown  of  England  is,  and  always  hath  been,  that 
^*  the  children  of  the  king  of  England,  whether  born  in  Eng- 
«*  land  or  elfewhere,  ought  to  bear  the  inheritance  after  the 
•*  death  of  their  anccftors.  Which  law  our  fovereign  lord 
•*  tlie  king,  the  prelates,  earls,  and  barons,  and  other  great 
•*  men,  together  with  all  the  commons  in  parliament  afiem^ 
••  bled,  do  approve  and  affirm  for  ever/* 

Upon  Richard  the  fccond's  reCgnation  of  the  crown,  he 
having  no  children,  the  right  refulted  to  the  iflue  of  his.grand* 
father  Edward  III.  That  king  had  many  children,  befides 
his  eldeft,  Edward  the  black  prince  of  Wales,  the  father  of 
Richard  II:  but  to  avoid  confufion  I  fliall  only  mention 
three  j  William  his  fecond  fon,  who  died  without  iflue ; 
Lionel  duke  of  Clarence,  his  third  fon ;  and  John  of  Gant 
duke  of  Lancafler,  his  fourth.  By  the  rules  of  fucceflion 
therefore  the  pofl:erity  of  Lionel  duke  of  Clarence  were  en- 
titled to  the  throne,  upon  the  reCgnation  of  king  Richard ; 
and  had  accordingly  been  declared  by  the  king,  many  years 
before,  the  prefumptive  heirs  of  the  crown  :  which  declara- 
tion was  alio  confirmed  in  parliament  ™,  But  Henry  duke 
pf  Lancafl:er,  the  fon  of  John  of  Gant,  having  then  a  large 
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army  in  the  kingdom,  the  pretence  of  raifing  which  was  to 
recover  his  patrimony  from  the  king,  and  to  redrefs  the  griev-* 
;»Bces  of  the  fubje^,  it  was  impolliblc  for  any  otiier  title  to  be 
aiTerted  with  any  fafety ;  and  he  became  king  under  the  title 
of  Henry  IV.  But,  as  lir  Matthew  Hale  remarks  **,  tliough 
the  people  unjuftly  affifted  Henry  IV  in  his  ufurpation  of  the 
crown,  yet  he  was  not  admitted  thereto,  until  he  had  declared 
that  he  claimed,  not  as  a  conqueror,  (which  he  very  much 
inclined  to  do^)  but  as  a  fuccefibr^  defcended  by  right  line  of 
the  blood  royal  ^  as  appears  from  the  rolls  of  parliament  iq 
thofe  times.  And  in  order  to  this  he  fet  up  a  (hew  of  two  titles ; 
^e  one  upon  the  pretence  of  being  the  iirft  of  the  blood  royal 
in  the  intire  male  line,  whereas  the  duke  of  Clarence  left  only 
one  daughter  Philippa ;  from  which  female  branch,  by  a  mar* 
riage  with  Edmond  Mortimer  earl  of  March,  the  houfe  of 
York  defcended :  the  other,. by  reviving  an  exploded  rumour, 
fidl  propagated  by  John  of  Gant,  that  Edmond  earl  of  Lan- 
cafter  (to  whom  Henry's  mother  was  heirefs)  was  in  reality 
the  elder  brother  of  king  Edward  I ;  though  his  parents,  on 
account  of  his  perfonal  deformity,  had  impofed  him  on  the 
world  for  the  younger  ;  and  therefore' Henry  would  be  en- 
titled to  the  crown,  either  as  fucceflbr  to  Richard  II,  in  cafe 
the  intire  male  line  was  allowed  a  preference  to  the  female  j 
or,  even  prior  to  that  unfortunate  prince,  if  the  crown  could 
defcend  through  a  feinale,  while  an  entire  male  line  wa« 
fxifting. 

However,  as  in  Edward  the  third's  time  we  find  the  par- 
liament  approving  and  affirming  the  law  of  the  crown,  as  be- 
fore Hated,  fp  in  the  reign  of  Henry  IV  they  a£iually  exerted 
their  right  of  new-fettling  the  fucceffion  to  the  crown.  And 
this  was  done  by  the  ftatute  7  Hen.  IV.  c.  2.  whereby  it  is 
enacted,  *•  that  the  inheritance  of  the  crown  and  realms  of 
"  England  and  France,  and  all  other  the  king's  dominions, 
M  fliall  be  fet  and  remain  ^  in  the  perfon  of  our  fovereign  lord 
"  the  king,  and  in  tjie  heirs  of  his  body  ifluing ;"  and  prince 
Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to  him 
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and  the  heirs  of  his  body  ifluing,  with  remainder  to  lord 
Thomas,  lord  John,  and  lord  Humphry,  the  king's  fons,  and 
the  heirs  of  their  bodies  refpcftively :  which  is  indeed  no- 
thing more  than  the  law  would  have  done  before,  provided 
Henry  the  fourth  had  been  a  rightful  king.  It  however  ferves 
to  fhc>fr  that  it  was  then  generally  underftood,  that  the  king 
and  parliament  had  a  right  to  new-model  and  regulate  the 
fucceilion  to  the  crown :  and  we  may  alfo  obfcrve,  with  what 
caution  and  delicacy  the  parliament  then  avoided  declaring 
any  fentiment  of  Henry's  original  title.  However  fir  Edward 
Coke  more  than  once  exprefsly  declares  **,  that  at  the  time  of 
pafling  this  a<^  the  right  of  the  crown  was  in  the  dcfcent  from 
Philippa,,  daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crown  defcended  regularly  from  Henry 
IV  to  his  fon  and  grandfon  Henry  V  and  VI ;  in  the  latter  of 
whofe  reigns  the  houfe  of  York  aflerted  their  dormant  title  i 
and,  after  imbruing  the  kingdom  in  blood  and  confufion  for 
feven  years  together,  at  laft  eftablifhed  it  in  the  perfon  of  Ed- 
ward IV.  At  his  acceffion  to  the  throne,  after  a  breach  of 
the  fuccef&on  that  continued  for  three  defcents,  and  above 
threefcore  years,  the  diftinAion  of  a  king  dejure  and  a  king 
defoElo  began  to  be  iirft  taken ;  iu  order  to  indemnify  fuch 
as  had  fubmitted  to  the  late  eftablifliment,  and  to  provide  for 
the  peace  of  the  kingdom  by  confirming  all  honours  conferred 
and  all  afts  done,  by  thofe  who  were  now  called  the  ufurpers, 
not  tending  to  the  difherifon  of  the  rightful  heir.  In  ftatute 
1  Edw.  IV.  c.  I.  the  three  Henrys  are  ftiled,  "late  kings  of 
'*  England  fuccefllvely  in  dede,  and  not  of  ryght."  And,  in  all 
the  charters  which  I  have  met  with  of  king  Ed^'ard,  wbere-» 
ever  he  has  occafion  to  fpeak  of  any  of  the  line  of  Lancafters 
he  calls  them  **  nuper  defaSo^  ct  noti  dejifrcy  reges  AngVuu!* 

Edward  IV  left  two  fons  and  a  daughter ;  the  eldeft  of 
which  fons,  king  Edward  V,  enjoyed  the  regal  dignity  for  a 
very  (hort  time,  and  was  then  dcpofed  by  Richard  his  unna- 
tural uncle,  who  immediately  ufurped  the  royal  dignity-;  hav- 
ing previoufly  inHnuated  to  the  populace  a  fufpicion  of  baf* 
tardy  in  the  children  of  Edward  IV.  to  make  a  fliew  of  fomc 

%  4  Inft.  37f  205. 

hereditary' 


Ch.   J.  ^  ij/*    P  E  R  S  O  N  S*  20^ 

hereditary  title :  after  which  he  is  generally  believed  to  have 
murdered  his  two  nephews ;  upon  whofe  death  the  right  of 
the  crown  devolved  to  their  (ifter  Elizabeth. 

The  tyrahitiCal  reign  of  king  Richard  III  gave  occaGon  to 
Henry  earl  of  Richmond  to  affert  his  title  to  the  crown.  A 
tide  the  moft  remote  and  unaccountable  that  was  ever  fet  up, 
and  which  nothing  could  have  given  fuccefs  to,  but  the  uni- 
verfal  deteftation  of  the  then  ufurper  Richard.  For,  befides 
that  he  claimed  under  a  defcent  from  John  of  Gant,  whofe 
tide  was  now  exploded,  the  claim  (fuch  as  it  was)  was  through 
John  earl  of  Somerfet,  a  baftard  fon,  begotten  by  John  of 
Gant  upon  Catherine  Swinford.  It  is  true,  that,  by  an  acl 
of  parliament  20  Ric.  II,  this  fon  was,  with  others,  legiti- 
mated and  made  inheritable  to  all  lands,  offices,  and  dignities, 
as  if  he  had  been  bom  in  wedlock :  but  ftill,  with  an  exprefs 
refervation  of  the  crown,  "  excepta  digniiate  regali '/' 

Notwithstanding  all  this,  immediately  after  the  battle 
of  Boiworth  field,  he  afTumed  the  regaV  dignity  5  the  right 
of  the  crown  then  being,  as  fir  Edward  Coke  exprefsly  de- 
clares %  in  Elizabeth,  eldeft  daughter  of  Edward  IV :  and 
his  pofleflion  was  eftablifhed  by  parliament,  holden  the  firfl: 
year  of  his  reign.  In  the  zfk  for  which  purpofe,  the  parlia- 
ment feems  to  have  copied  the  caution  of  their  predecefTors  in 
the  reign  of  Henry  iV :  and  therefore  (as  lord  Bacon  the 
hiftorian  of  this  reign  obferves)  carefully  avoided  any  recog- 
nition of  Henry  VIFs  right,  which  indeed  was  none  at  all ; 
and  the  king  would  not  have  it  by  way  of  new  law  or  ordi- 
nance, whereby  a  right  might  feem  to  be  created  and  confer- 
red upon  him  ;.and  therefore  a  middle  way  was  rather  chofen, 
by  way  (as  the  noble  hiftorian  exprefles  it)  of  ejiahlijhmenf^ 
and  that  under  covert  and  indifferent  words,  *^  that  the  in- 
**  heritance  of  the  crown  fhould  reji^  remain^  and  abide 
**  in  king  Henry  VII  and  the  heirs  of  his  body :"  thereby 
proriding  for  the  future,  and  at  the  fame  time  acknowleg- 
iag  his  prefent  pofleffion  j  but  not  determining  either  way, 
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whether  that  pofleffion  was  de  jure  or  defaElo  merely •  How- 
ever, he  foon  after  married  Elizabeth  of  York,  the  undoubted 
heircfs  of  the  conqueror,  and  thereby  gaiiied  (as  fir  Edward 
Coke '  declares)  by  much  his  beft  title  to  the  crown.  Where- 
upon the  adt  niade  in  his  favour  was  fo  much  difregard-^ 
cd,  that  it  never  was  printed  in  our  ftatute  books. 

Henry  the  eighth,  the  ifTue  of  this  marriage,  fucceeded  to 
the  crown  by  clear  indifputablc  hereditary  right,  and  tranf- 
mitted  it  to  his  three  children  in  fucceflive  order.  But  in 
his  reign  we  at  feveral  times  find  the  parliament  bufy  in  re- 
gulating the  fucceflJon  to  the  kingdom.  And,  firft,  by  fta- 
tute 25  Hen.  VIII.  c.  12.  which  recites  the  mifchiefs  which 
have  and  may  enfue  by  difputed  titles,  becaufe  no  perfefl  and 
fubftantial  provifion  hath  been  made  by  law  concerning  the 
fucceflion  ;  and  then  enafts,  that  the  crown  fhall  be  entailed 
to  his  majefty,  and  the  fons  or  heirs  male  of  his  body ;  and 
in  default  of  fuch  fons  to  the  lady  Elizabeth  (who  is  declated 
to  be  the  king's  eldeft  iffue  female,  in  exclufion  of  the  lady 
Mary,  on  account  of  her  fuppofed  illegitimacy  by  the  divorce 
of  her  mother  que^n  Catherine)  and  to  the  lady  Elizabeth's 
heirs  of  her  body ;  a^d  fo  on  from  iiTue  female  to  iffue  female, 
and  the  heirs  of  their  bodies,  by  courfe  of  inheritance  accord- 
ing to  their  ages,  as  the  crown  of  En^rland  hath  been  acctiflonu 
ed  and  ought  to  gOy  in  cafe  where  there  be  heirs  female  of  the 
fame  t  and  in  default  of  iffue  female,  then  to  the  king's  right 
heirs  for  ever*  This  fingle  ftatute  is  an  ample  proof  of  all 
the  four  pofitions  we  at  firft  fet  out  with. 

But,  upon  the  king's  divorce  from  Ann  Boleyn,  this  fta- 
tute was.  With  regard  to  the  fettlement  of  the  crown,  repeal- 
ed by  ftatute  28  Hen.  VIII.  c.  7.  wherein  the  lady  Elizabeth 
is  alfo,  as  well  as  the  lady  Mary,  baftardized,  and  the  crown 
fettled  on  the  king's  children  by  queen  Jane  Seymour,  and 
his  future  wives ;  and,  in  dcfeci  of  fuch  children,  then  with 
this  remarkable  remainder,  to  fuch  pevfons  as  the  king  by 
letters  patent,  or  laft  will  and  teftament,  fliould  limit  and 
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appoint  the  fame.  A  vaft  power ;  but,  notwithftanding,  as 
it  was  regularly  vefted  in  him  by  the  fupreme  legiflative  au- 
thority, 4t  was  therefore  indifputably  valid.  But  this  power 
was  never  carried  into  execution;  for  by  ftatute  35  Hen* 
VIII.  c.  I .  the  king's  two  daughters  are  legitimated  again, 
and  the  crown  is  limited  to  prince  Edward  by  name,  after  that 
to  the  lady  Mary,  and  then  to  the  lady  Elizabeth,  and  the 
heirs  of  their  refpeftive  bodies ;  which  fucceflion  took  efFe£l 
accordingly,  being  indeed  no  other  than  the  ufual  courfe  of 
the  law,  with  regard  to  the  defccnt  of  the  crown. 

But  left,  there  fhould  remain  any  doubt  in  the  minds  of 
the  people,  through  this  jumble  of  afts  for  limiting  the  fuc- 
ceffion,  by  ftatute  i  Mar.  p.  2.  c.  i .  queen  Mary's  heredi- 
tary right  to  the  throne  is  acknowleged  and  recognized  in 
thefe  words :  **  the  crown  of  thefe  realms  is  moft  lawfully, 
"  juftly,  and  rightly  defcended  and  come  to  the  queen's 
*'  highnefs  that  now  is,  being  the  very,  true,  and  undoubt- 
"  ed  heir  and  inheritrix  thereof."  And  again,  upon  the 
queen's  marriage  with  Philip  of  Spain,  in  the  ftatute  which 
fettles  the  preliminaries  o£  that  match ',  the  hereditary  right 
to  the  crown  is  thus  aiTerted  and  declared  :  "  as  touching  the 
*'  right  of  the  queen's  inheritance  in  the  realm  and  domi* 
"  nions  of  England,  the  children,  whether  male  or  female, 
"  (hall  fucceed  in  them,  according  to  the  known  laws,  fta- 
"  tutes,  and  cuftoms  of  the  fame."  Which  determination  of 
the  parliament,  that  the  fucceflion  Jball  continue  in  the  ufual 
courfe,  feems  tacitly  to  imply  a  power  of  new-modelling  and 
altering  it,  in  cafe  the  legiflature  had  thought  proper. 

On  queen  Elizabeth's  acceflion,  her  right  is  recognized  in 
(till  ftronger  terms  than  her  fifter's ;  the  parliament  acknow- 
leging  ",  *'  that  the  queen's  highnefs  is,  and  in  very  deed 
"  and  of  moft  mere  right  ought  to  be,  by  the  laws  of  God, 
'^  and  the  laws  and  ftatutes  of  this  realm,  our  moft  lawful 
'^  and  rightful  fovcreign  liege  lady  and  queen ;    and  that 
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•*  her  highnefs  is  rightly,  lineally,  and  lawfully  defcended 
**  and  come  of  the  blood  royal  of  this  realm  of  England ; 
in  and  to  whofe  princely  perfon,  and  to  the  heirs  of  her 
body  lawfully  to  be  begotten,  after  her,  the  imperial 
crown  and  dignity  of  this  realm  doth  belong/*  And  in 
the  fame  reign,  by  ftatute  13  Eliz.  c.  !•  we  find  the  right 
of  parliament  to  dire£l  the  fucceffion  of  the  crown  afierted  in 
the  moft  explicit  words.  "  If  any  perfon  (hall  hold,  a£^ 
**  firm,  or  maintain  that  the  commpn  laws  of  this  realm^ 
**  not  altered  by  parliament,  ought  not  td  dire&  the  tight 
•*  of  the  crown  of  England ;  or  that  the  queen^s  ihajefty, 
**  with  and  by  the  authority  of  parliament,  is  not  able  to 
**  make  laws  and  ftatutes  of  fufficient  force  and  validity,  to 
**  limit  and  bind  the  crown  of  this  realm,  and  the  defcent, 
**  limitation,  inheritance,  and  government  thereof  5 — fuch 
•*  perfon,  fo  holding,  affirming,  or  maintaining,  ihall,  during 
"  the  life  of  the  queen,  be  guilty  of  high  treafon  5  and  after 
*'  her  deceafe  (hall  be  guilty  of  a  mifdemcfnor,  and  forfeit 
"  his  goods  and  chattels." 

On  the  death  of  queen  Elizabeth,  without  iflhe,  the  line 
of  Henry  VIII  became  extinft.     It  therefore  became  necef- 
fary  to  recur  to  the  other  iffue  of  Henry  VII,  by  Elizabeth  of 
York  his  queen :  whofe  eldeft  daughter  Margaret  having 
married  James  IV  king  of  Scotland,  king  James  the  fixth  of 
Scotland,  and  of  England  the  fird,  was  the  lineal  defcendant 
from  that  alliance.     So  that  in  his  perfon,  as  clearly  as  in 
Henry  VIII,  centered  all  the  claims  of  different  competi- 
tors, from  the  conqueft  downwards,  he  being  indifpiifably 
the  lineal  heir  of  the  conqueror.     And,  what  is  ftill  more 
remarkable,  in  his  perfon  alfo  centered  the  right  of  the  Saxon 
monarchy,  which  had  been  fufpended  from  the  conqueft  till 
his  accelTion.      For,  as  was  formerly  obferved,   Margaret 
the  filler  of  Edgar  Athcling,  the  daughter  of  Edward  the 
outlaw,    and   grand-daughter   of  king    Edmund    Ironfide, 
was  the  perfon  in  whom  the  hereditary  right  of  the  Saxon 
kings,  fuppofing  it  not  abolifhed  by  the  conquefl,  refided. 
She  married  Malcolm  king  of  Scotland  j  and  Henry  II,  by 
a  defcent  from  Matilda  their  daughter,  is  generally  called 
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the  rcftorer  of  the  Saxon  line.  But  it  muft  be  remembered, 
that  Malcolm  by  his  Saxon  queen  had  fons  as  well  as 
daughters ;  and  that  the  royal  family  of  Scotland  from  that 
time  downwards  were  the  offspring  of  Malcolm  and  Mar- 
garet. Of  this  royal  family  king  James  the  firft  was  the 
dired  lineal  heir,  and  therefore  united  in  his  perfon  every 
poffiblc  claim  by  hereditary  right  to  the  Englifti  as  well  as 
Scottiih  throne,  being  the  heir  both  of  Egbert  and  William 
the  conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than 
wifdom,  who  could  deduce  an  hereditary  title  for  more  than 
eight  hundred  years,  fliould  eafily  be  taught  by  the  flatter- 
ers of  the  times  to  believe  there  was  fomething  divine  in 
this  right,  and  that  the  finger  of  Providence  was  vifible  in  it's ' 
perfervation.  Whereas,  though  a  wife  inftitution,  it  was 
clearly  a  human  inftitution ;  and  the  right  inherent  in  hint 
DO  natural,  but  a  pofirive,  right.  And  in  this  and  no  other 
light  was  it  taken  by  the  Englifli  parliament ;  who  by  fta- 
tute  I  Jaic.  I.  c.  I.  did  <<  recognize  and  acknowlege,  that 
"  immediately  upon  the  diilblution  and  deceafe  of  Elizabeth 
^  late  queen  of  England,  the  imperial  crown  thereof  did  by 
"  inherent  birthright,  and  lawful  and  undoubted  fucceflion, 
'^  defcend  and  come  to  his  moft  excellent  majefty,  as  being 
'<  lineally,  juftly,  and  lawfully,  next  and  fole  heir  of  the 
^  blood  royal  of  this  realm."  Not  a  word  here  of  any  right 
immediately  derived  from  heaven:  which,  if  it  exifted  any 
^here,  muft  be  fought  for  among  the  aborigines  of  the  ifland^ 
the  antient  Britons ;  among  whofe  princes  indeed  fome  have 
gone  to  fearch  it  for  him  ^. 

But,  wild  and  abfurd  as  the  doftrine  of  divine  right  moft 
undoubtedly  is,  it  is  ftill  more  aftonifliing,  that  when  fo 
many  human  hereditary  rights  had  centered  in  this  king,  his 
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fon  and  heir  king  Charles  the  iirft  fhoufd  be  told  by  thofe  in- 
famous judges,  who  pronounced  his  unparalleled  fentence, 
that  he  was  an  elective  prince  j  ele£ted  by  bis  people*  and 
therefore  accountable  to  them,  in  his  own  proper  perfon,  for 
his  condu&.  The  confufion,  inftabiiity,  and  madnefs,  which 
followed  the  fatal  cataftrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  (landing  argument  in  favour  of  hereditary 
monarchy  to  all  future  ages  i  as  they  proved  at  laft  to  the 
then  deluded  people :  who,  in  order  to  recover  that  peace  and 
happinefs  which  for  twenty  years  together  they  had  loft,  in 
a^  folemn  paxljamentary  conventioa  of  the  ftates  reftored  the 
right  heir  of  the  ^crown.  And  in  the  proclamation  for  that 
purpofe,  which  was  drawn  up  and  attended  by  both  houfes  % 
they  declared,  <<  that,  according  to  their  duty  and  allegi- 
*'  ance,  they  did  heartily,  joyfully,  and  unanimoufly  ac- 
<<  knowle^e  and  proclaim,  that  immediately  upon  the  de- 
^  ceafe  of  our  late  fovereign  lord  kin^Charleis,  the  imperial 
'.*  crown  of  thcfe  realms  did  by  inherent  birthright  and  law* 
^  ful  and  undoubted  fuccefiion  dcffcend  and  come  to  his  moft 
^*  excellent  majefty  Charles  the  fecond,  as  being  lineally,  juft- 
<<  ly,  and  lawfully,  next  heir  of  the  blood  royal  of  this  realm  ; 
V^and  thereunto  they  moft  humbly  and  faithfully  didfubmit 
*'  and  oblige  themfelves,  tlieir  heirs,  and  pofterity  for  ever." 

Thus  I  think  it  clearly  appears,  from  the  higheft  autho- 
rity this  nation  is  acquainted  with,  that  the  crown  of  £ng-« 
land  hath  been  ever  an  hereditary  crown ;  though  fubje£l  to 
limitations  by  parliament.  The  remainder  of  this  chapter 
will  confift  principally  of  thofe  inftances,  whepein  the  parlia- 
ment has  alTerted  or  exercifed  this  right  of  altering  and  limit-^ 
ing  the  fucceflion }  a  right  which,  we  have  feen,  was  before 
exercifed  and  aflcrted  in  the  reigns  of  Henry  IV,  Henry  VB^ 
Henry  VIII,  queen  Mary,  and  quecn  Elizabeth. 

The  iirft  iuftance,  in  point  of  time,  is  the  famous  bill  of 
excluiion,  which  raifed  fuch  a  ferment  in  the  latter  end  of  the 
reign  of  king  Charles  the  fecond.  It  is  well  known  that  the 
purport  of  this  bill  was  to  have  fet  afidp  the  king's  brother 
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tod  prefumptive  heir,  flie  duke  of  York,  from  the  fucceiEon, 
t)n  the  fcore  of  his  being  a  papift ;  that  it  pafled  the  houfe  of 
commons^  but  was  reje£ted  by  the  lords  \  the  king  having 
filfo  declared  beforehand,  that  he  never  would  be  brought  to 
Confent  to  it.  And  from  this  tranfaftion  we  may  col]e£b  two 
things:  !•  That  the  crown  was  univerfally  acknowleged  to 
be  hereditary;  and  the  inheritance  indefeafible  unlefs  by 
parliament :  elfe  it  Iiad  been  needlefs  to  prefer  fuch  a  bill, 
2.  That  the  parliament  had  a  power  to  have  defeated  the  in- 
heritance !  elfe  fuch  a  bill  had  been  inefie£lual.  The  com<* 
mens  acknowleged  the  hereditary  right  then  fubfifting ;  and 
the  lords  did  not  difpute  the  power,  but  merely  the  propriety, 
of  att  exclufion.  However,  as  the  bill  took  no  effeft,  king 
James  the  fecond  fucceeded  to  the  throne  of  his  anceftors  5 
and  might  have  enjoyed  it  during  the  remainder  of  his  life, 
but  for  his  own  infatuated  condu£l,  which  (with  other  con« 
cnrring  circumftances)  brought  on  the  revolution  in  i688. 

The  true  ground  and  principle,  upon  which  that  memo* 
table  event  proceeded,  was  an  entirely  new  cafe  in  politics, 
which  had  never  before  happened  in  our  hiftory ;  the  abdica* 
tion  of  the  reigning  monarch,  and  the  vacancy  of  the  throne 
thereupon.  It  was  not  a  defeazance  of  the  right  of  fuccef* 
fion,  and  a  new  limitation  of  the  crown,  by  the  king  and  both 
houfes  of  parliament :  it  was  the  a£t  of  the  nation  alone,  upon 
a  convi^iion  that  there  was  no  king  in  being.  For  in  a  full 
aflembly  of  the  lords  and  commons,  met  in  a  convention  upon 
the  fuppofition  of  this  vacancy,  both  houfes  ^  came  to  this 
refolution ;  *'  that  king  James  the  fecond,  having  endeavour* 
*'  ed  to  fubvert  the  conftitution  of  the  kingdom,  by  break* 
**  ing  the  original  contract  between  king  and  people ;  and, 
**  by  the  advice  of  jefuits  and  other  wicked  perfons,  having 
'^  violated  the  fundamental  laws ;  and  having  withdrawn 
'*  himfelf  out  of  this  kingdom ;  has  abdicated  the  govern- 
^*  ment,  and  that  the  throne  is  thereby  vacaQt.'*    Thus  ended 
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at  once,  by  this  fudden  and  unexpefled  vacancy  of  the  throne, 
the  old  line  of  fucceflion ;  which  from  the  conqueft  had  lad- 
ed above  fix  hundred  years,  and  from  the  union  of  the  hep- 
tarchy in  king  Egbert  almoft  nine  hundred.  Tlie  fafts  them- 
felves  thus  appealed  to,  the  king's  endeavour  to  fubvert  the 
conftitution  by  breaking  the  original  contra£t,  his  violation 
of  the  fundamental  laws,  and  his  withdrawing  himfelf  out  of 
the  kingdom,  were  evident  and  notorious :  and  the  confe- 
quences  drawn  from  thefe  fa£ts  (namely,  that  they  amounted 
to  an  abdication  of  the  government ;  which  abdication  did 
not  TiStGt  only  the  perfon  of  the  king  himfelf,  but  alfo  all  his 
heirs,  and  rendered  the  throne  abfolutely  and  completely  var 
cant)  it  belonged  to  our  anceftors  to  determine.  For,  when- 
ever a  queftion  arlfes  between  the  fociety  at  large  and  any 
magiftrate  vefted  with  powers  originally  delegated  by  that 
fociety,  it  muft  be  decided  by  the  voice  of  the  fociety  itfelf : 
there  is  not  upon  earth  any  other  tribunal  to  refort  to.  And 
that  thefe  confequences  were  fairly  deduced  from  thefe  fa£ls, 
our  anceftors  have  folemnly  determined,  in  a  full  parliament- 
ary convention  reprefenting  the  whole  fociety.  The  rea- 
fons  upon  which  they  decided  may  be  found  at  large  in  the 
parliamentary  proceedings  of  the  times ;  and  may  be  matter 
of  inftruftive  amufement  for  us  to  contemplate,  as  a  fpecula* 
tive  point  of  hiftory.  But  care  muft  be  taken  not  to  carry 
this  inquiry  farther,  than  merely  for  inftruQion  or  amufe- 
ment. The  idea,  that  the  confciences  of  pofterity  were  con- 
cerned in  the  re£litude  of  their  anceftors'  decifions,  gave 
birth  to  thofe  dangerous  political  hercfies,  which  fo  long  dif- 
traftcd  the  ftate,  but  at  length  are  all  happily  extinguifhed. 
I  therefore  rather  chufe  to  confider  this  great  political  mea- 
fure  upon  the  folid  footing  of  authority,  than  to  reafon  in 
it's  favour  from  it's  juftice,  moderation,  and  expedience :  be- 
caule  that  might  imply  a  right  of  diflenting  or  revolting  from 
it,  in  cafe  we  (hould  think  it  to  have  been  unjuft,  oppreiEve, 
or  inexpedient.  Whereas,  our  anceftors  having  moft  indif- 
putably  a  competent  jurifdi£lion  to  decide  this  great  and  im- 
portant queftion,  und  having  in  h(X  decided  it,  it  is  now  be- 
come 
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come  our  duty  at  this  diftance  of  time  to  acquiefce  in  their 
determination ;  being  born  under  that  eftablifhment  which 
was  built  upon  this  foundation,  and  obliged  by  every  tie^ 
religious  as  well  as  civile  to  maintain  it. 

But,  while  we  reft  this  fundamental  tranfa£lion,  in  point 
of  authority,  upon  grounds  the  leaft  liable  to  cavil,  we  are 
bound  both  in  juftice  and  gratitude  to  add,  that  it  was  con- 
ducted with  a  temper  and  moderation  which  naturally  arofe 
from  it*6  equity  j  that,  however  it  might  in  fome  refpefts  go* 
beyond  the  letter  of  our  antient  laws,  (the  reafon  of  which 
will  more  fully  appear  hereafter  *)  it  was  agreeable  to  the  fpi- 
rit  of  our  conftitution,  and  the  rights  of  human  nature ;  and 
that  though  in  other  points  (owing  to  the  peculiar  circum- 
ftances  of  things  and  perfons)  it  was  not  altogether  fo  perfe£i: 
as  might  have  been  wiihed^  yet  from  thence  a  new  aera  com- 
menced, in  which  the  bounds  of  prerogative  and  liberty  have 
been  better  defined,  the  principles  of  government  more  tho- 
roughly examined  and  underftood,  and  the  rights  of  the  fub- 
je£t  more  explicitly  guarded  by  legal  provifions,  than  in  any 
other  period  of  the  Engliih  hiftory.  In  particular  it  is  worthy 
obfervation  that  the  convention,  in  this  their  judgment, 
avoided  with  great  wifdom  the  wild  extremes  into  which  the 
▼ifionary  theories  of  fome  zealous  republicans  would  have 
led  them.  They  held  that  this  mifcondu£t  of  king  James 
amounted  to  an  endeavour  to  fubvert  the  conftitution  \  and 
not  to  an  aftual  fubverfion,  or  total  difTolution,  of  the  govern- 
ment, according  to  the  principles  of  Mr.  Locke  * :  which 
would  have  reduced  the  fociety  almoft  to  a  ftate  of  nature  ; 
would  have  levelled  all  diftinftions  of  honour,  rank,  offices, 
and  property  ;  would  have  annihilated  the  fovereign  power, 
and  in  confequence  have  repealed  all  pofitive  laws ;  and  would 
have  left  the  people  at  liberty  to  have  erefted  a  new  fyllem  of 
ftate  upon  a  new  foundation  of  polity.  They  therefore  very 
prudently  voted  it  to  amount  to  no  more  than  an  abdication 
of  the  government,  and  a  confequcnt  vacancy  of  the  throne ; 

*  See  chap.  7.  •  on  Cov.  p.  2.  c.  19. 
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whereby  the  government  was  allowed  to  fubfift,  though  tho 
executive  magiftrate  was  gone^  and  the  Icingly  office  to  re« 
main,  though  king  James  was  no  longer  king  \  And  thus 
the  conftitution  was  kept  entire  ^  which  upon  every  found 
principle  of  government  muft  othcrwifc  havfe  fallen  to  pieces, 
had  fo  principal  and  conftituent  a  part  as  tlie  royal  authority 
been  abolilhed^  or  even  fufpended* 

This  (ingle  pollulatuni)  the  vacancy  of  th^  throne/being 
once  eftablifhed,  the  reft  that  was  then  done  followed  almoft 
of  courfe.  For^  if  the  throne  be  at  any  time  vacant*  (which 
may  happen  by  other  means  befides  that  of  abdication  ^  as  if 
all  the  blood  royal  fliould  fail*  without  any  fucceflbr  appotnu 
ed  by  parliament ;)  if,  I  fay,  a  vacancy  by  any  means  whati 
ibever  iho\ild  happen,  the  right  of  difppfing  of  this  vacancy 
ieems  naturally  to  refult  to  the  lords  and  conmipns,  the  tru£i 
tees  and  reprefentatives  of  the  natioUf  For  there  are  no  other 
hands  in  which  it  canfo  properly  be  intru(led}  and  there  is 
a  neceflity  of  it's  being  intrufted  fomewhere,  elfe  the  wholq 
frame  of  government  nmft  be  diflblved  and  perifh.  The  lordf 
and  commons  having  therefore  determined  this  main  fundian 
mental  article,  that  there  was  a  vacancy  of  the  throne,  they 
proceeded  tp  fill  up  that  vacancy  in  fuch  manner  as  they 
judged  the  moft  proper p  And  this  was  done  by  their  declarav 
tion  of  12  February  1688  '^,  in  the  following  manner :  <<  that 
«*  William  and  Mary,  prince  and  princefs  of  Orange,  be, 
^^  and  be  declared  king  and  queen,  to  hold  the  crown  and 
<*  royal  dignity  during  their  lives,  and  the  life  of  the  furvit 
<<  vor  of  them ;  and  that  the  fole  and  full  exercife  of  th^ 
**  regal  power  be  only  in,  and  executed  by,  the  faid  prince 
<<  of  Orange,  in  the  names  of  the  faid  prince  and  princefs, 
**  during  their  joint  lives :  and  after  tlicir  deceafea  the  faid 
«*  crown  and  rcyal  dignity  to  be  to  the  heirs  of  the  body  of 
•*  the  faid  princefs  5  and  for  default  of  fuch  iffue  to  the 
**  princefs  Anne  of  Denmark  and  the  heirs  of  her  body ;  and 
M  for  default  of  fuch  ifiiie  tp  the  heirs  of  the  body  of  the  fai4 
•*  prince  of  Orange." 

y  Law  of  forfeit.  1x8,  11 9.  c  Com.  Jonrn.  iS  Feb.  x688» 
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PEftHAPSy  upon  the  priaciples  before  eftablUhed,  the  con- 
vention might  (if  they  pleafed)  have  veiled  the  regal  dignity 
in  a  family  entirely  new,  and  (Irangers  to  the  royal  blood : 
It  they  were  too  well  acquainted  with  the  benefits  of  here- 
ditary fiicceflion^  and  the  influente  which  it  has  by  cuftom 

*r  the  minds  of  th^  people^  to  depart  any  farther  from  the 
antient  line  than  temporary  neceflity  and  felf-prefervation 
required.  They  therefore  fettled  the  crown,  firft  on  king 
William  and  queen  Mary,  king  James's  eldeft  daughter,  for 
their  joint  lives  :  then  on  the  furvivor  of  them  *,  and  then  on 
the  iflue  of  qiieen  Mary :  upon  failure  of  fuch  ifliie,  it  was 
limited  to  the  princefs  Anhe,  king  James's  fecond  daughter, 
and  her  iflue ;  and  bftly,  on  failure  of  that  to  the  iflue  of 
king  William,  who  was  the  gtandfon  of  Charles  the  (irft,  and 
nephew  as  well  as  fon-in-law  of  king  James  the  fecoud,  being 
the  fon  of  Mary  his  eldeit  fifter.  This  fettlement  included 
all  the  prote^ant  pofterity  of  king  Charles  I,  except  fuch  other 
iflue  as  king  James  might  at  any  time  have,  which  was  totally 
omitted  through  fear  of  a  popiih  fucceifion.  Aiui  this  order 
pf  fi^^ceffioi)  took  effe£t  accordingly* 

These  three  princes  therefore,  king  William,  queen 
Mary,  and  qween  Anne,  did  not  take  the  crown  by  hereditary 
right  or  defcentj  but  by  way  of  donation  ox  purchafty  as  the 
lawyers  call  it ;  by  which  they  mean  any  method  of  acquir- 
ing an  cftate  otherwife  than  by  defccnt.  The  new  fettle- 
fnent  did  not  merely  confift  in  excluding  king  James,  and 
the  pcrfon  pretended  to  be  prince  of  Wales,  And  then  fufFer- 
^g  the  crowi^  to  defcend  in  the  old  hereditary  channel :  for 
^e  ufual  courfe  of  defcent  was  in  fome  inftances  broken 
through  5  and  yet  the  convention  ftill  kept  it  Jti  their  eye,  and 
paid  a  great,  though  not  total,  regard  to  it.  Let  us  fee  how 
the  fuccefiion  would  have  flood,  if  no  abdication  had  happen- 
^,  and  king  James  had  Idft  no  other  iflue  than  his  two 
daughters  queen  Mary  and  queen  Anne.  It  would  have  ftcod 
thus :  queen  Mary  and  her  iflue  5  queen  Anne  and  her  ilTue ; 
l^ing  W^liim  and  his  iflue.    But  we  may  remember,  that 

0  4'  queen 
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queen  Mary  was  only  nominally  queen,  jointly  with  her 
hufband  king  William,  who  alone  had  the  regal  power ;  and 
king  William  was  perfonally  preferred  to  queen  Anne,  though 
his  iflue  was  poftponed  to  hers.  Clearly  therefore  thefe 
princes  were  fucceiEvely  in  pofTeflion  of  the  crown  by  a  title 
different  from  the  ufual  courfe  of  defcent. 

It  was  towards  the  end  of  king  William's  reign,  when  all 
hopes  of  any  furviving  iffue  from  any  of  thefe  princes  died 
with  the  duke  of  Glocefter,  that  the.  king  and  parliament 
thought  it  neceflary  again  to  exert  their  power  of  limiting 
and  appointing  the  fuccefTion,  in  order  to  prevent  another 
vacancy  of  the  throne ;  which  muft  have  enfued  upon  their 
deaths,  as  no  farther  provifion  was  made  at  the  revolution, 
than  for  the  ifTue  of  queen  Mary,  queen  Anne,  and  king 
William.  The  parliament  had  previoufly  by  the  ftatute  of 
I  W.  &  M.  ft.  2.  c.  2.  enafted,  that  every  perfon  who  fhould 
be  reconciled  to,  or  hold  communion  with,  the  fee  of  Rome, 
fhould  profefs  the  popiih  religion,  or  fhould  marry  a  papift, 
fhould  be  excluded  and  for  ever  incapable  to  inherit,  poflefs, 
or  enjoy,  the  crown ;  and  that  in  fuch  cafe  the  people  fhould 
be  abfolved  from  their  allegiance,  and  the  crown  fhould  de- 
fcend  to  fuch  perfons,  being  proteftants,  as  would  have  inhe- 
rited the  fame,  in  cafe  the  perfon  fo  reconciled,  holding  com- 
munion, profefling,  or  marrying,  were  naturally  dead.  To 
a£t  therefore  confiftently  with  themfelves,  and  at  the  fame 
time  pay  as  much  regard  to  the  old  hereditary  line  as  their  for- 
mer refolutions  wou.M  admit,  they  turned  their  eyes  on  the 
princefs  Sophia,  eleftrefs  and  dutchefs  dowager  of  Hanover, 
the  moft  accomplifhed  princefs  of  her  age  *=.  For,  upon  the 
impending  extindion  of  the  proteftant  pofterity  of  Charles  the 
firft,  the  old  law  of  regal  defcent  direfted  them\o  recur  to  the 
dcfcendants  of  James  the  firft ;  and  the  princefs  Sophia,  being 
the  youngeft  daughter  of  Elizabeth  queen  of  Bohemia,  vi^hp 

c  Sandford    in  his  genealogical  hif-  queen  of  Bohemia,  fays,  the  firft  was 

tory,  pubUfhed  A.  Z).    1677,  fpeaking  reputed  the  moft  learned,  the  fccond  the 

(page  535)  of  the  princcfles  Elizabeth,  grejteft  artift,  and  the  laft  one  of  the 

Louifa,  and  Sophia,  daughters  of  the  moft  accomplished  ladies  in  £urope. 

was 
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was  the  daughter  of  James  the  fiTft,*wa8  the  nearcft  of  the  an- 
tient  blood  rojral,  who  was  not  incapacitated  by  profeiling  the 
popifh  religion.  On  her  therefore,  and  the  heits  of  her  body, 
being  proteftants,  the  remainder  of  the  croMm,  expeflant  on 
the  death  of  king  William  and  queen  Anne  without  ifluCf 
was  fettled  by  itatute  12  and  13  W.  III.  c.  2.  And  at  the 
fame  time  it  was  ena£ted,  that  whofoever  (hould  hereafter 
come  to  the  pofleflion  of  the  crown  ihould  join  in  the  com- 
munion of  the  church  of  England  as  by  law  eftabliflicd* 

This  is  the  laft  limitation  of  the  crown  th^t  has  been  made 
by  parliament :  and  thefe  feveral  a£):ual  limitations,  from  the  • 
time  of  Henry  IV  to  the  prefcnt,  do  clearly  prove  the  power 
of  the  king  and  parliament  to  new-model  or  alter  the  fuccef- 
fion.  And  indeed  it  is  now  again  made  highly  penal  to  dii^ 
putc  it :  for  by  the  ftatute  6  Ann.'C.  7.  it  is  enafbed,  that  if 
anyperfon  malicioufly,  advifedly,  and  diredly,  (hall  maintain 
by  writing  or  printing,  that  the  kings  of  this  realm  with  the 
authority  of  parliament  are  not  able  to  make  laws  to  bind  the 
crown  and  the  defcent  thereof,he  fhallbe  guilty  of  high  treafon  j 
or  if  he  maintains  the  fame  by  only  preaching,  teaching,  or 
advifed  fpeaking,  he  fliall  incur  the  penalties  of  ^praemunire. 

The  princefs  Sophia  dying  before  queen  Anne,  the  inhe- 
ritance thus  limited  defcended  on  her  fon  and  heir  king  George 
the  firft  5  and,  having  on  the  death  of  the  queen  taken  efFe£l 
in  his  perfon,  from  him  it  defcended  to  his  late  majefty  king 
George  the  fecond  j  and  from  him  to  his  grandfon  and  heir, 
our  prcfent  gracious  fovereign,  king  George  the  third. 

Hence  it  is  cafy  to  collcft,  that  the  title  to  the  crown  is 
at  prcfent  hereditary,  though  not  quite  fo  abfolutely  hereditary 
as  formerly  :  and  the  common  (lock  or  anceftor,  from  whom 
the  defcent  muft'be  derived,  is  alfo  different.  Formerly  the 
common  (lock  was  king  Egbert ;  then  William  the  conqueror; 
afterwards  in  James  the  firft's  time  the  two  common  ftocks 
united,  and  fo  continued  till  the  Vacancy  of  the  throne  in 
1688 :  now  it  is  tlie  princefs  Sophia,  in  whom  the  inherit- 
ance 
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unce  was  vefted  by  the  new  king  and  parliament*  Formerly 
the  defcent  was  abfolute,  and.  the  crown  went  to  the  next 
heir  without  any  reftriftion :  but  now,  upon  the  ncwfettle- 
jnent,  the  inheritance  is  conditional ;  being  limited  to  fuch 
}ieirs  only,  of  the  body  of  the  princefs  Sophia,  as  are  pro^ 
teftant  member^  pf  the  church  of  ^nglandj  aqd  are  married 
to  none  but  pro^eftants. 

And  in  this  due  medium  con  fids,  I  apprehend,  the  true 
conftitutional  notion  of  the  right  of  fucceifion  to  the  imperial 
crown  of  thefe  kingdoms.  The  extrenies,  between  yrhich  it 
fleers,  are  es^ch  pf  them  equally  deftru£l}ve  pf  thofe  ends  for 
which  foqieties  were  formed  and  are  kept  on  foot.  Where 
the  magiftrate,  upon  every  fuccefljon,  is  elqQed  by  the  peo- 
ple, and  may  by  the  exprefs  provifion  of  the  law^  be  depofed 
(if  not  puniihed)  by  his  fubjefls^  this  may  found  like  the 
perfeftion  of  liberty,  and  look  well  enough  whcti  delineated 
on  paper  5  but  in  praftice  will  be  ever  produdlive  of  tumult^ 
contention,  and  anarchy,  And,  on  the  other  hand,  divine 
incjefeafible  heredltaryTight,  when  coupled  with  the  dod^ne 
of  unlimited  paffive  obedience,  is  furely  of  all  conftitutions  the 
moft  thoroughly  flavifti  and  dreadful.  But  when  fuch  an 
hereditary  right,  as  our  laws  have  created  and  vefted  in  the 
royal  ftock,  is  clofely  interwoven  with  thofe  liberties,  which, 
we  have  fccn  in  a  former  chapter,  are  equally  the  inheritance 
of  the  fubjeft ;  this  union  will  form  a  conftitutipn,  in  theory 
the  moft  beautiful  of  any,  in  praftice  the  moft  approved,  and, 
I  truft,  in  duration  the  moft  permanent.  It  was  the  duty  pf 
an  expounder  of  our  jaws  to  lay  this  conftitution  before  the 
ftudent  in  it's  true  and  genuine  light :  it  is  the  duty  of  every 
good  Englifliman  to  underftand,  to  revere,  tg,  defend  it. 
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CHAPTER     TH£      fOURTH, 


OP    THE   king's   royal   family. 


THE  firft  and  mod  confiderable  branch  of  thckingfii 
royal  family,  regarded  by  the  laws  of  Englandj   is 
the  queen. 

The  qaeen  of  England  is  cither  queen  regent^  queen  row- 
firtf  or  queen  dowager*  The  queen  regent^  regnanty  or  fo» 
vereigfif  is  ihc  who  holds  the  crown  in  her  own  right ;  as 
the  firft  (and  perhaps  the  (econd)  queen  Mary,  queen  Eliza^- 
beth|  and  queen  Anne  ;  and  fuch  a  one  has  the  fame  powers^ 
prerogatives,  rights,  dignities,  and  duties,  as  if  {he  had  been 
a  king.  This  was  obferved  in  the  entrance  of  the  laft  chap- 
ter, and  is  exprefsly  declared  by  ftatute  i  Mar.  I.  ft.  3.  c.  i. 
.But  the  queen  confort  is  the  wife  of  the  reigning  king ;  and 
^,  by  virtue  of  her  marriage,  is  participant  of  divers  prero- 
gatives above  other  women  *. 

«  Fiiicb.  L.  86, 

And, 
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And,  firft,  (he  is  a  public  perfon,  exempt  and  diftinft 
from  the  icing ;  and  not,  like  other  married  women,  fo  clofely 
€onne£ted  as  to  have  loft  all  legal  or  feparate  exiftence  fo  long 
as  the  marriage  continues.  For  the  queen  is  of  ability  to  pur- 
chafe  lands,  and  to  convey  them,  to  make  leafes,  to  grant 
copyholds,  and  do  other  a£ts  of  ownerihip,  without  the  con- 
currence of  her  lord  5  which  no  other  married  woman  can 
do  ^ :  a  privilege  as  old  as  the  Saxon  aera  ^.  She  is  alfo  ca- 
pable of  taking  a  grant  from  the  king,  which  no  other  wife 
is  from  her  hufband ;  and  in  this  particular  ihe  agrees  with 
the  Augufta^  or  plijjima  regina  conjux  divi  imperatoris  of  the 
Roman  laws ;  wno,  according  to  Juftinian  **,  was  equally  ca- 
pable of  making  a  grant  to,  and  receiving  one  from,  the  em- 
peror. The  queen  of  England  hath  feparate  courts  and  o.ffi- 
cers  diftinft  from  the  king's,  not  only  in  matters  of  ceremony, 
but  even  of  law  ;  and  her  attorney  and  folicitor  general  are 
entitled  to  a  place  within  the  bar  of  his  majefty's  courts,  to- 
gether with  the  king's  counfel  ^,  She  may  likewife  fue  and 
be  fued  alone,  without  joining  her  hufband.  She  may  alfo 
have  a  feparate  property  in  goods  as  well  as  lands,  and  has  a 
right  to  difpofe  of  them  by  will.  In  fhort,  flie  is  in  all  legal 
proceedings  looked  upon  as  a  feme  fole,  and  not  as  a  feme 
covert ;  as  a  fingle,  not  as  a  married  woman '.  For  which 
the  reafon  given  by  fir  Edward  Coke  is  this :  becaufe  the 
wifdom  of  the  common  law  would  not  have  the  king  (whofc 
continual  care  and  ftudy  is  for  the  public,  and  circa  ardua 
regni).  to  be  troubled  and  difquieted  on  account  of  his  wife's 
domeftic  affairs ;  and  therefore  it  vefts  in  tlie  queen  a  power 
of  tranfafting  her  own  concerns,  without  the  intervention  of 
the  king,  as  if  ihe  was  an  unmarried  woman. 

The  queen  hath  alfo  many  exemptions,  and  minute  pre- 
rogatives. For  inftance  :  flie  pays  no  toll  ^ ;  nor  is  flie  lia- 
ble to  any  amercement  in  any  court  ^.     But  in  general,  un- 

b  4  Rep.  23.  f  Finch.  L.  86.     Co.  Litt.  X33» 
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lefs  where  the  law  has  exprcfsly  declared  her  exempted^  flic 
is  upon  the  fame  footing  with  other  fubje£^s  \  being  to  a)l  in- 
tents and  purpofes  the  king's  fubje£t,  and  not  his  equal :  in 
like  manner  as,  in  the  imperial  law,  *'  Augujia  legibus  foluta 
"  rum  eft  *•'* 

The  queen  hath  alfo  fome  pecuniary  advantages,  which 
form  her  a  diftinft  revenue :  as,  in  the  firft  place,  flie  is  en- 
titled to  an  antient  perquiCte  called  queen-^old,  or  aurum  re» 
ginae ;  which  is  a  royal  revenue,  belonging  to  every  queen 
confort  during  her  marriage  with  the  king,  and  due  from 
every  perfon  who  hath  made  a  voluntary  offering  or  fine  to 
the  king,  amounting  to  ten  marks  or  upwards,  for  and  in 
confideration  of  any  privileges,  grants,  licences,  pardons,  pr 
other  matter  of  royal  favour  conferred  upon  him  by  the  king : 
and  it  is  due  in  the  proportion  of  one  tenth  part  more,  over 
and  above  the  entire  offering  or  fine  made  to  the  king ;  and 
becomes  an  aftual  debt  of  record  to  the  queen's  majcfty  by 
the  mere  recording  of  the  fine  ^*  As,  if  an  hundred  marks  of 
fjver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  or 
to  have  a  fair,  market,  park,  chafe,  or  free-warren :  ther^ 
the  queen  is  entitled  to  ten  marks  in  filver,  or  (what  was  for- 
merly an  equivalent  denomination)  to  one  mark  in  gold,  by 
the  name  of  queen-gold,  or  aurum  reginae  ^  But  no  fuch 
payment  is  due  for  any  aids  or  fubfidies  granted  to  the  king 
in  parliament  or  convocation;  nor  for  fines  impofed  by 
courts  on  offenders,  againft  their  will;  nor  for  voluntary 
prefents  to  the  king,  without  any  confideration  moving  from 
him  to  the  fubjeft  ;  nor  for  any  fale  or  contraft  whereby  the 
prefent  revenues  or  pofTeffions  of  the  crown  are  granted  away 
or  diminifhed  ". 

The  original  revenue  of  our  antient  queens,  before  and 
foon  after  the  conqueft,  feems  to  have  confifled  in  certain 
refervations  or  rents  out  of  the  demefne  lands  of  the  crown, 

'  ^"  «•  3-  3»'  "  /i;V.  Pryn-6.   Midox.  hift.  cxch. 

^  Pryn»  Ayr,  Rfg.  2.  ^42. 
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Srhich  were  cxprefsly  appropriated  to  her  majefty^  di(lin£l 
'  from  the  king.    It  is  frequent  in  domefday  book,  after  fpeci^ 
fying  the  rent  due  to  the  crown,  to  add  likewife  the  qtiantity 
of  gold  or  other  renders  refcrved  to  the  queen  *.    Thcfc  were 
frequently  appropriated  to  particular  purpofes  j  to  buy  vrool 
for  her  majefty's  ufe  ®,  to  purchafe  oil  for  her  lamps  **,  or  to 
furnilh  her  attire  from  head  to  foot  i,  which  was  frequently 
very  coftly,  as  one  fingle  robe  in  the  fifth  yqar  of  Henry  II 
flood  the  city  of  London  in  upwards  of  fourfcore  pounds  '* 
A  pra£tice  fomewhat  fimilar  to  that  of  the  eaftern  countries^ 
where  whole  cities  and  provinces  were  fpecifically  ailigned 
to  purchafe  particular  parts  of  the  queen's  apparel  '•     And, 
for  a  farther  addition  to  her  income,  this  duty  of  queen-gold 
is  fuppofed  to  have  been  originally  granted  ;  thofe  matters  of 
grace  and  favour,  out  of  which  it  arofe,  being  frequently  ob« 
tained  from  the  crown  by  the  powerful  interceilion  of  the 
queen.    There  are  traces  of  it's  payment,  though  obfcure 
ones,  in  the  book  of  domefday  and  in  the  great  pipe-roll  of 
Henry  the  firft  *.    In  the  reign  of  Henry  the  fccond  the 
manner  of  coUeding  it  appears  to  have  been  well  underftood^ 
and  it  forms  a  diftinfb  head  in  the  anticnt  dialogue  of  the  ex- 
chequer "  written  in  the  time  of  that  prince,  and  ufually  at- 
tributed to  Gervafe  of  Tilbury.     From  that  time  downwards 
it  was  regularly  claimed  and  enjoyed  by  all  the  queen  con- 
forts  of  England  till  the  death  of  Henry  VIII  •,  though  after 
the  acceflion  of  the  Tudor  family  the  cbllcfling  of  it  feems 

B  BeJi/orJfcirt  Maner,  Lefione  redd*  //•  il>id.)Civitas  Lund*  Cfirdmhanarh  rt^ 

ftr  annum  xxii  lib.  &c,  :  ad  (fus  regi-  glnae  xx  i.  (Mag,  rot,  %  Hen,  //•  Ma« 
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to  l^ave  been  much  negledod :  and,  there  being  no  queen 
comfort  afterwards  till  the  accei&on  of  James  I,  a  period  of 
near  fixty  years,  it's  very  nature  and  quantity  became  then  a 
matter  of  doubt :  and,  being  referred  by  the  king  to  the  chief 
juftices  and  chief  baron,  their  report  of  it  was  fo  very  unfa- 
vourable %  that  his  confort  queen  Anne  (though  ihe  claim-^ 
cd  it)  yet  never  thought  proper  to  ex^(k  it.  In  1635^ 
1 1  Car*  I,  a  time  fertile  of  expedients  for  raifing  money  upon 
dormant  precedents  in  our  old  records  (of  which  ihip-money 
was  a  fatal  inftance)  the  king,  at  the  petition  of  his  queen 
Henrietta  Maria,  iflued  out  his  writ  ^  for  levying  it :  but  a£- 
terwatds  purchafed  it  of  his  confort  at  the  price  of  ten  thou- 
iand  pounds ;  finding  it,  perhaps,  too  trifling  and  trouble- 
fome  to  levy*  And  when  afterwards,  at  the  reftoration,  by 
the  abolition  of  the  military  tenures,  and  the  fines  that  were 
confequent  upon  them,  the  little  that  legally  remained  of 
diis  revenue  was  reduced  to  almoft  nothing  at  all,  in  vain  did 
Mr  Frynne,  by  a  treatife  which  does  honour  to  his  abilities 
as  a  painful  and  judicious  antiquary,  endeavour  to  excite 
queen  Catherine  to  revive  this  antiquated  claim. 

Another  antient  perquifite  belonging  to  the  queen  con- 
ibit,  mentioned  by  all  our  old  writers  ^,  and  therefore  only, 
worthy  notice,  is  this ;  that  on  the  taking  of  a  whale  on 
At  coafts,  which  is  a  royal  £{h,  it  (liall  be  divided  between 
the  king  and  queen ;  the  head  only  being  the  king's  proper- 
ty, and  the  tail  of  it  the  queen's-  **  Dejlurgione  obfervetur^ 
^  quod  rex  ilium  habebit  integrum  :  de  balena  vero  fuffidt^  Ji 
^  rex  haheat  caputs  et  regina  caudam!^  The  reafon  of  this 
whimfical  dSvifion,  as  afligned  by  our  antient  recprds'^,  was^ 
to  fiimifh  the  queen's  wardrobe  witli  whalebone. 

But  farther :  though  the  queen  is  in  all  i^efpe£^s  a  fubje£b| 
yet,  in  point  of  the  fecurity  of  her  life  and  perfon,  (he  is  put 
on  the  fame  footing  with  the  kin^.  It  is  equally  treafon  (by 
the  (latute  25  Edw.  III.)  to  compafs  or  imagine  the  death  of 

tt  MrPrynne,  with  fome  appearaace        ^  19  Rym  Voed*  711. 
•f  realba,  infinuases,  that  their  re-        *  Br^don. /•  3.^.  3.  Bnttoaj<.  27. 
fnrcbes  wcrt  ?cry  fopcr^cial*    (JUf%    ^kt*  /.  i.  r.  45  &  46. 
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our  lady  the  king's  companion,  as  of  the  king  himfelf :  and 
to  violate^  or  defile  the  queen  confort,  amounts  to  the  fame 
high  crime ;  as  well  in  the  perfon  committing  the  faft,  as  in 
the  queen  herfelf,  if  confenting.  A  law  of  Henry  the  eighth* 
made  it  treafon  alfo  for  any  woman,  who  was  not  a  virgin, 
to  marry  the  king  without  informing  him  thereof:  but  this 
law  was  foon  after  repealed :  it  trefpaffing  too  ftrongly,  as 
well  on  natural  juftice,  as  female  modefty.  If  however  the 
queen  be  accufed  of  any  fpecies  of  treafon,  fhe  fhall  (whether 
confort  or  dowager)  be  tried  by  the  peers  of  parliament,  as 
queen  Ann  Boleyn  was  in  28  Hen.  VUL 

The  hufband  of  a  queen  regnant,  as  prince  George  of 
Denmark  was  to  queen  Anne,  is  her  fubje^l ;  and  may  be 
guilty  of  high  treafon  againft  her :  but,  in  the  inftance  of 
conjugal  infidelity,  he  is  not  fubjeded  to  the  fame  penal  re- 
ftridtions.  For  which  the  reafon  feems  to  be,  that,  if  a  queen 
confort  is  unfaithful  to  the  royal  bed,  this  may  debafe  or  baf- 
tardize  the  heirs  to  tlie  crown ;  but  no  fuch  danger  can  be  con« 
fequent  on  the  infidelity  of  the  hufband  to  a  queen  regnant. 

A  Q3JEEN  dowager  is  the  widow  of  the  king,  and  as  fuch  en- 
joys mod  of  the  privileges  belonging  to  her  as  queen  confort. 
But  it  is  not  high  treafon  to  confpire  her  death ;  or  to  vio- 
late  her  chaftity,  for  the  fame  reafon  as  was  before  alleged, 
becaufe  the  fucceflion  to  the  crown  is  not  thereby  endanger-^ 
cd.  Yet  ftill,  pro  dignitate  regally  no  man  can  many  a 
queen  dowager  without  fpecial  licence  from  the  king,  on 
pain  of  forfeiting  his  lands  and  goods.  This  fir  Edward 
Coke*  tells  us  was  enafted  in  parliament  in  6  Hen.  VI, 
though  the  ftatute  be  not  in  print.  But  (he,  though  an  alien 
bom,  fliall  ftill  be  entitled  to  dower  after  the  king's  demife, 
ivhich  no  other  alien  is  ^.  A  queen  dowager,  when  married 
igain  to  a  fubjeft,  doth  not  lofe  her  regal  dignity,  as  peer- 
efles  dowager  do  their  peerage  when  they  marry  commoners. 
]for  Catherine,  queen  dowager  of  Henry  V,  though  (he 
married  a  private  gentleman, .  Ow^n  ap  Meredith  ap  Theo- 


*  Stat.  33  Heo.  VIII.  c  2i.  b  Co.  Litt.  31. 

ft  2  Inil.  18.  Sec  Rtley*s  Pitc.  Pkrl.  72. 


dore. 


Ch.  2^  ^/'Persons,  2125 

dore,  commonly  called  Owen  Tudor ;  yet,  by  the  name  of 
Katherine  queen  of  England,  maintained  an  a£tion  againft 
the  biftop  of  Carliflci  And  fo,  the  queen  dowager  of  Navarre 
marrying  with  Edmond  earl  of  Lancafter,  brother  to  king  Ed- 
ward the  firft,  maintained  an  a£tion  of  dower  (after  the  death 
of  her  fecond  hufband)  by  the  name  of  queen  of  Navarre  ^. 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and 
alfo  his  royal  cbnfort,  and  the  princefs  royal^  of  eldeft  daugh- 
ter of  the  kirtg,  are  likewife  peculiarly  regarded  by  the  laws. 
For,  by  ftatute  25  Edw.  Ill,  to  compafs  or  coiifpire  the 
death  of  the  former,  or  to  violate  the  chaftity  of  either  of 
the  latter,  are  as  much  high  treafon  as  to  confpire  the  death 
of  the  king,  or  violate  the  chaftity  of  the  queen.  And  this 
upon  the  fame  reafon,  as  was  before  given;  becaufe  the 
prince  of  Wales  is  next  in  fucceflion  to  the  crown,  and  to 
violate  his  wife  might  taint  the  blood  royal  with  baftardy :  and 
the  eldeft  daughter  of  the  king  is  alfo  alone  inheritable  to  the 
crown,  on  failure  of  ifiiie  male,  and  therefore  more  refpe£bed 
by  the  laws  than  any  of  her  younger  fifters ;  infomuch  that 
upon  this,  united  with  other  (feodal)  principles,  while  our 
military  tenures  were  in  force,  the  king  might  levy  an  aid  for 
marrying  his  eldeft  daughter,  and  her  only*  The  heir  appa^ 
rent  to  die  crown  is  ufually  made  prince  of  Wales  and  earl 
of  Chefter,  by  fpecial  creation,  and  inveftiture ;  but,  being 
the  king's  eldeft  fon,  he  is  by  inheritance  duke  of  Cornwall^ 
without  any  new  creation  **• 

Thb  reft  of  the  royal  family  may  b^  confidered  in  twa 
different  lights,  according  to  the  different  fenfes  in  which  the 
term,  royal  family^  is  ufed.  The  larger  fenfe  includes  all 
thofe,  who  are  by  any  pofiibillty  inheritable  to  the  crowns 
Such,  before  the  revolution,  were  all  the  defcendants  of 
William  the  conqueror ;  who  had  branched  into  an  amazing 
extent,  by  intermarriages  with  the  antient  nobility*  Since 
the  revolution  and  a£^  of  fettlement,  it  means  the  proteftant 
iflue  of  the  princefs  Sophia ;  now  comparatively  few  in  num- 
ber, but  which  in  proeefs  of  time  may  poftibly  be  as  largely 

c  %  Inft.  50*  ^  8  Rep.  x.    Stld.  tit.  of  hon.  i.  5. 
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difFufed.  The  more  confined  fenfe  includes  only  thofe,  ^irho 
are  within  a  certain  degree  of  propinquity  to  the  reigning 
prince,  and  to  whom  therefore  the  law  pays  an  extraordinary 
regard  and  refpeft :  but,  after  that  degree  is  paft,  they  fall  into 
the  rank  of  ordinary  fubjefts,  and  are  feldom  confidered  any 
farther,  unlefs  called  to  the  fucceffion  upon  failure  of  the  nearer 
lines.  For,  though  collateral  confanguinity  is  regarded  inde- 
finitely, with  refpeft  to  inheritance  or  fucceflion,  yet  it  is  and 
can  only  be  regarded  within  fome  certain  limits  in  any  other 
refpe£t,  by  tlie  natural  conilitution  of  things  and  the  did^ates 
of  pofitive  law  ^ 

The  younger  fons  and  daughters  of  the  king,  and  other 
branches  of  the  royal  family,  who  are  not  in  the  immediate 
line  of  fucceiEon,  were  therefore  little  farther  regarded  by  the 
antient  law,  than  to  give  them  to  a  certain  degree  precedence 
before  all  peers  and  public  officers,  as  well  ecclefiaftical  as 
temporal.  This  is  done  by  the  ftatute  3 1  Hen.  VIII.  c.  i  o. 
which  enafts  that  no  perfon,  except  the  king's  children, 
(hall  prefume  to  fit  or  have  place  at  the  fide  of  the  cloth  of 
eftate  in  the  parliament  chamber  5  and  that  certain  great  of- 
ficers therein  named  fhall  have  precedence  above  all  dukes, 
except  only  fuch  as  fliall  happen  to  be  the  king's  fon,  bro- 
ther, uncle,  nephew  (which  fir  Edward  Coke  ^  explains  to  fig- 
hify  grandfon  or  nepos)  or  brother's  or  filler's  fon.  Therefore, 
after  thefe  degrees  are  paft,  peers  or  others  of  the  blood  royal 
are  intitled  to  no  place  or  precedence  except  what  belongs  to 
them  by  their  pcrfonal  rank  or  dignity.  Which  m^de  fir  Ed- 
ward Walker  comphin  5,  that  by  the  hafty  creation  of  prince 
Rupert  to  be  duke  of  Cumberland,  and  of  the  earl  of  Lenox 
to  be  duke  of  that  name,  previous  to  the  creation  of  king 
Charles's  fecond  fon,  James,  to  be  duke  of  York,  it  might 
happen  that  their  grandfons  would  have  precedence  of  the 
^randfons  of  the  duke  of  York. 

Indeed,  under  the  defcriprion  of  the  king's  rA/A/r/'w  his^r^W- 
fons  are  held  to  be- included,  without  having  rccourfc  to  fir  Ed- 

*  See  ejfay  on  collateral  confanguinity ^         f  4  Inft.  362» 
in  Law-tra^,  4^0.  Oxon,  ijji*  t  Tra£ls>  p.  301. 

•?  ward 


Ch.  4.  ^/'Persons.  225* 

ward  Coke's  interpretation  of  nephew :  and  therefore  when  hi* 
late  majefty  king  George  II  created  his  grandfon  Edward,  the 
lecond  fon  of  Frederick  prince  ofWales  deceajTed,  duke  of  Yorkj 
and  referred  it  to  the  houfe  of  lords  to  fettle  his  place  and  pre^ 
cedence,  they  certified  **  that  he  ought  to  have  place  next  to 
the  late  duke  of  Cumberland  the  then  king's  youngefl  fon  ^ 
and  that  he  might  have  a  feat  on  the  left  hand  of  the  cloth 
of  eftate*  But  when,  on  the  acceilion  of  his  prefent  majefly^ 
thofe  royal  perfonages  ceafed  to  take  place  as  the  children^  and 
ranked  only  as  the  brother  and  uncle^  of  the  king,  they  alfo 
left  their  feats  on  the  fide  of  the  cloth  of  eftate :  fo  that  when 
the  duke  o£  Gloucefter,  his  majefty's  fecond  brother,  took 
his  feat  in  the  houfe  of  peers  ^,  he  was  placed  on  the  upper 
end  of  the  earls'  bench  (on  which  the  dukes  ufually  fit)  next 
to  his  royal  highnefs  the  duke  of  York.  And  in  1 7 1 8,  upon 
a  queftion  referred  to  all  the  judges  by  king  George  I,  it  was 
refolved  by  the  opuiion  of  ten  againft  the  other  two,  that  the 
education  and  care  of  all  the  king's  grandchildren  while  mi- 
norsy  did  belong  of  right  to  his  majefty  as  king  of  this  realm, 
even  during  their  father's  life  ^.  But  they  all  agreed,  that 
the  care  and  approbation  of  their  marriages',  when  grown  up> 
belonged  to  the  king  their  grandfather.  And  the  judges 
have  more  recently  concurred  in  opinion  ^  that  this  care 
and  approbation  extend  alfo  to  the  prefumptive  heir  of  the 
crown  \  though  to  what  other  branches  of  the  royal  family  the 
fame  did  extend  they  did  not  find  precifely  determined.  The 
moft  frequent  inftances  of  the  crown's  interpofition  go  no 
farther  than  nephews  and  nieces  ™ ;  but  examples  are  not  want- 
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ing  of  it's  reaching  to  ftiorc  diftant  collaterals ".  And  the 
ftatute  6  .Henry  VI  before-mentioned,  ^Oirhich  prohibits  the 
marriage  of  a  queen  dowager  without  the  confent  of  the  kin^, 
affigns  this  reafon  for  it :  "  becaufe  the  difparstgement  of  the 
«  queen  (hall  give  greater  comfort  and  example  to  other  ladies 
**  of  eftate,  who  are  of  the  Hood  royai,  more  lightly  to  difpa- 
««  rage  themfelves*  "  Therefore  by  the  ftatute  28  Hen.  VIII. 
c.  18.  (repealed,  among  other  ftatutes  of  treafons,  by  i  £dw. 
VI.  c.  12.)  it  was  made  high  treafon  for  any  man  to  contradl 
marriage  with  the  king's  children  or  reputed  children,  his 
fitters  or  aunts  ex  parte paterna^  or  the  children  of  his  brethren 
or  fitters  5  being  exaftly  the  fame  degrees^  to  which  prece- 
dence is  allowed  by  the  ftatute  3 1  Hen.  VIII.  before-mention- 
ed. And  now,  by  ftatute  I2  Geo.  lU.  c.  1 1.  no  defcendant 
of  the  body  of  king  George  II,  (other  than  the  ifllie  of  prin- 
ceiTes  married  into  foreign  families)  is  capable  of  contrafting 
matrimony,  without  the  previous  confent  of  the  king  fignt- 
fied  under  the  great  feal ;  and  any  marriage  contrafted  with- 
out fuch  confent  is  void.  Provided,  that  fuch  of  the  faxd 
defcendants,  as  are  above  the  age  of  twenty-five,  may  after  a 
twelvemonth's  notice  given  to  the  king's  privy  council,  con- 
traft  and  folemnize  marriage  without  the  confent  of  the  crown  ; 
unlefs  both  houfes  of  parliament  (hall,  before  the  expiration  of 
the  faid  year,  exprefsly  declare  iheir  difapprobation  of  fuch 
intended  marriage.  And  all  perfons  folemnizing,  aflifting,  or 
being  prefent  at,  any  fuch  prohibited  marriage,  ihall  incur 
the  penalties  of  the  ftatute  oi  praemunire, 

»  To  inat  nieces  \  under  Edward  II.  Z2  Ryin.  529  :~tinder  queen  EUsa- 
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CHAPTER     THE     FIFTH, 


OF     THE     COUNCILS     BELONGING     TO 

THE     KING. 


THE  third  point  of  view,  in  which  ^e  are  to  confider 
the  king,  is  with  regard  to  his  councils.  For,  in  order 
to  aflift  him  in  the  difcharge  of  his  duties,  the  maintenance 
of  his  dignity,  and  the  exertion  of  his  prerogative,  the  law 
huth  afligned  him  a  diverfitj  of  councils  to  advife  with. 

1.  The  firft  of  thefe  is  the  high  court  of  parliament^ 
whereof  we  have  already  treated  at  large. 

2.  Secondly,  the  peers  of  the  realm  are  by  their  birth 
hereditary  coimfellors  of  the  crown,  and  may  be  called  toge- 
ther by  the  king  to  impart  their  advice  in  all  matters  of  im- 
portance to  the  realm,  cither  in  time  of  parliament,  or,  which 
hath  been  their  principal  ufe,  when  there  is  no  parliament  in 
being  *-  Accordingly  Brafton  ^,  fpeaking  of  the  nobility  of 
his  time,  fays  they  might  properly  be  called  *'  confuUs^  a 
*'  conjulendo  s  reges  enhn  tales  Jihi  ajfociant  ad  cmfuUndum^ 
And  in  our  law  books '  it  is  laid  down,  that  peers  are  created 
for  two  reafons :  i.  Ad  confulendumi  2.  Ad  defendcndum^  regem : 
on  which  account  the  law  gives  them  certain  great  and  high 
privileges  :  fuch  as  freedom  from  arrefts,  isfc,  even  when  np 
parliament  is  fitting :  becaufe  it  intends,  that  they  are  always 
aflifting  the  king  with  their  counfel  for  the  commonwealth^ 
or  keeping  the  realm  in  fafety  by  their  prowcfs  and  valour, 

« 
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Instances  of  conventions  of  the  peers,  to  advife  the  king, 
have  been  in  former  times  very  frequent  j  though  now  fallen 
into  difufc,  by  reafon  of  the  more  regular  meetings  of  parlia- 
ment. Sir  Edward  Coke  ^  gives  us  an  extract  of  a  record, 
5  Hen,  IV,  concerning  an  exchange  of  lands  between  the 
king  and  the  earl  of  Northumberland,  wherein  the  value  of 
each  v/as  agreed  to  be  fettled  by  advice  of  parliament  (if  any 
ihould  be  called  before  the  feaft  of  faint  Lucia)  or  otherwife 
by  advice  of  the  grand  council  of  peers  which  the  king  pro- 
mifes  to  aifemble  before  the  faid  fcaft^  in  cafe  no  parliament 
{hall  be  called.  Matiy  other  inilances  of  this  kind  of  meeting 
are  to  be  found  under  opr  antient  kings :  though  the  formal 
method  of  convoking  them  had  been  fo  long  left  off,  that 
when  king  Charles  L  in  1640  iflued  out  writs  under  the  great 
feal  to  call  a  great  council  of  all  the  peers  of  England  to 
meet  and  attend  his  majefty  at  York,  previous  to  the  meet* 
ing  of  the  long  parliament,  the  earl  of  Clarendon  ^  mentions 
it  as  a  new  invention,  not  before  heard  of ',  that  is,  as  he 
explains  himfelf,  fo  old,  that  it  had  not  been  practiced  in 
fome  hundreds  of  years.  But,  though  there  had  not  fo  long 
before  been  an  inftance,  nor  has  there  been  any  fince,  of 
afTembling  them  in  fo  folemn  a  manner,  yet,  in  cafes  of 
emergency,  our  princes  have  at  f(!v€ral  times  thought  proper 
to  call  for  and  confult  as  many  of  the  nobility  as  could  eafily 
be  got  together :  as  was  particularly  the  cafe  with  king  James 
the  fecond,  after  the  landing  of  the  prince  of  Orange ;  and 
■with  the  prince  of  Orange  himfelf,  before  he  called  that 
convention  parliament,  which  afterwards  called  him  to  the 
throne. 

Besides  this  general  meeting,  it  is  ufually  looked  upon  to 
be  tlie  right  of  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  Is^y  before  him,  with  decency 
;ind  refpe£l,  fuch  matters  as  he  fliall  judge  of  impbrtance  to 
the  public  weal.  And  therefore,  in  the  reign  of  Edward  II, 
it  was  made  an  article  of  impeachment  in  parliament  again(( 

4  I  Inft.  110.  t  Hift.  ^  2. 
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the  two  Hugh  Spencers,  father  and  fon,  for  which  they  were 
banifhed  the  kingdom,  **  that  they  by  their  evil  covin  would 
•'  not  fuffcr  the  great  men  of  the  realm,  the  king's  good  coun- 
"  fellors^  to  fpeak  with  the  king,  or  to  come  near  him ;  but 
**  only  in  the  prefence  and  hearing  of  the  faid  Hugh  the  fa- 
^*  ther  and  Htigh  the  fon,  or  one  of  them,  and  at  their  willy 
<'  and  according^to  fuch  things  as  pleafed  them  V 

3,  A  THIRD  council  belonging  to  the  king,  are,  accord- 
ing to  fir  Edward  Coke  ?,  his  judges  of  the  courts  of  law, 
for  law  matters.  And  this  appears  frequently  in  our  ftatutes, 
parucularly  14  Edw.  III.  c.  5.  and  in  other  books  of  law. 
So  that  when  the  king's  council  is  mentioned  generally,  it 
muft  be  defined,  particularized,  and  underfloud,  fecundum 
JuhjeElam  materiam  :  and,  if  the  fubje£t  be  of  a  legal  nature, 
then  by  the  king's  council  is  underftood  his  council  for  mat- 
ters of  law  5  namely,  his  judges.  Therefore  when  by  ftatutc 
16  Ric.  II.  c.  5.  it  was  made  a  high  offence  to  import  into 
this  kingdom  any  papal  bulks,  or  other  procefTes  from  Rome; 

.  and  it  was  ena<^ed,  that  the  offenders  ihould  be  attached  by 
their  bodies,  and  brought  before  the  king  and  his  council  to 
anfwer  for  fuch  offence ;  here,  by  the  expreflion  of  the  king's 
council  J  were  underftood  the  king's  judges  of  his  courts  of 
juftice,  the  fubje£l  matter  being  legal :  this  being  the  general 
way  of  interpreting  the  word,  council^. 

• 

4.  But  the  principal  council  belonging  to  the  king  is  his 
privy  council,  which  is  generally  called,  by  way  of  eminence, 
the  counciL  And  thi^,  according  to  fir  Edward  Coke's  de- 
fcription  of  it  *,  is  a  noble,  honourable,  and  reverend  aflem- 
bly,  of  the  king  and  fuch  as  he  wills  to  be  of  his  privy 
council,  in  .the  king's  court  or  palace.  The  king's  will,  is 
the  fole  conftituent  of  a  privy  counfellor ;  and  this  alfo  regu- 
lates their  number,  which  of  anticnt  tyne  was  twelve  or 
thereabouts.  Afterwards  it  increafed  to  fo  large  a  number, 
that  it  was  found  inconvenient  for  fecrecy  and  difpatch ;  and 
therefore  king  Charles  the  fccond  in  1679  limited  it  to  thirty  : 

'  4  Inft.  53.  h  3  Inft.  125. 
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whereof  fifteen  were  to  be  the  principal  officers  of  ftate,  and 
thofe  to  be  counfellors,  virtute  officii  s  and  the  other  fifteen 
werp  compofed  of  ten  lords  and  five  commoners  of  the  king^s 
choofing  ^^  But  fince  that  time  the  number  has  been  much 
augmented,  and  now  continues  indefinite.  At  the  fame  time 
alfo,  the  ^ntlent  ofiice  of  lord  prefident  of  the  council  was 
revived  in  the  perfon  of  Anthony  earl  of  Shaftfbury ;  an  . 
ofiicer,  that  by  the  ftatute  of  31  Hen.  VIII.  c.  10.  has  pre* 
ce4ence  next  after  the  lord  chancellor  and  lord  treafurer. 

Privy  counfellors  are  mads  by  the  king's  nomination, 
without  either  patent  or  grant  \  and,  on  taking  the  necefiary 
paths,  they  become  immediately  privy  counfellors  during  the 
life  of  the  king  that  choofes  them,  but  fubje£t  to  remov$il  at 
his  difcretion. 

As  to  the  qualifications  of  members  to  fit  at  this  board :  any 
natural  born  fubjeffc  of  England  is  capable  of  being  a  mem-^ 
ber  of  the  privy  council ;  taking  the  proper  oaths  for  fecurity 
of  the  government,  and  the  teft  for  fecurity  of  the  church* 
But,  in  order  to  prevent  any  perfons  under  foreign  attach«r 
ments  from  infinuating  themfelves  into  this  important  truft, 
as  happened  in  the  reign  of  king  William  in  many  infliances, 
it  is  ena£ked  by  the  %Qt  of  fettlement  ^,  that  ne  perfon  bom 
out  of  the  dominions  of  the  crown  of  England,  unlefs  boril 
of  Englifli  parents,  even  though  naturalized  by  parliament^ 
{hall  be  capable  of  being  of  the  privy  council. 

The  duty  of  ^  privy  counfellor  appears  from  the  oath  of 
office ""i  which  confifts  of  feven  articles:  i.  To  advife  tlic 
king  according  to  the  beft  of  his  cunning  and  difcretion. 
2.  To  advife  for  the  king's  honour  and  good  of  the  public, 
without  partiality  through  affeftion,  love,  meed,  doubt,  or 
dread.  3.  To  keep  the  king's  counfel  fecrct.  4.  To  avoid 
corruption.    5.  To  help  and  flrengUien  the  execution  of  what 
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(hall  be  dxre  Tcrolvcd.  6.  To  witLfbmd  all  perfons  who 
woald  attempt  the  contianr.  And,  laflly,  in  general,  7.  To 
obrer\'e,  keep  and  do  all  that  a  good  and  true  counfellor 
ought  to  do  to  his  fovexeign  lord. 

Tke  pGvxr  of  the  privy  council  is  to  inquire  into  all  of- 
fences againft  the  government,  and  to  commit  the  citcnders 
to  fafe  cuftody,  in  order  to  take  their  trial  in  fome  of  the 
courts  of  law.     But  their  jurifdiclion  herein  is  only  to  in-- 
quire,  and  not  to  puniih :  and  the  perfons  Cv-^mmitted  by 
them  are  intitkd  to  their  habeas  corpus  by  ilatutc  1 6  Car.  I. 
c.  10.  as  much  as  if  committed  by  an  ordinary  jnfuce  cf  tiie 
peace.     And,  by  the  fame  (latute,  the  court  ot  fbirchair.bcr, 
and  the  court  of  requefts,  both  of  which  comlllt  ti  cf  pr'.vy 
counfellors,  were  diflblved;  and  it  was  dcclarcc'  ii!.^.  1  for 
them  to  take  cognizance  of  any  matter  of  property,  1>:I  v.^g- 
ing  to  the  fubjc£ls  of  this  kingdom.     But,  in  pla  .tat'.or.  .  r 
admiralty  caufes,  which  arife  out  of  the  juriiViiclion  of  .  .is 
kingdom;    and  in  matters  of  lunacy  or  idiocy^,    ^     .ig  a 
fpecial  flower  of  the  prerogative;  with  regard  to  thefc,  anhouc'x 
•they  may  eventually  involve  queftions  of  extenfive  prop.   *  ', 
the  privy  council  continues  to  have  cognizance,  bcirg  tiio 
court  of  appeal  in  fuch  cafes  :  or,  rather,  the  app^^aj  lies  to 
the  king's  majefty  himfelf  in  council.      Whenever      f^  a 
queftion  arifes  between  two  provinces  in  America  or  ^ '    ^ 
where,  as  concerning  the  extent  of  their  charters  and  i.  • 
like,  the  king  in  his  council  exercifes  original  jurifdiclion 
therein,  upon  the  principles  of  feodal  fovereignty.     And  fo 
likcwife  when  any  perfon  claims  an  ifland  or  a  province,  in 
the  nature  of  a  feodal  principality,  by  grant  from  the  king  or 
his  anceftors,  the  determination  of  that  right  belongs  to  his 
majefty  in  council :  as  was  the  cafe  of  the  earl  of  Derby  with 
regard  to  the  ifle  of  Man  in  the  reign  of  queen  Elizabeth, 
and  the  earl  of  Cardigan  and  others,  as  n  prefentativcs  of 
the  duke  of  Montague,  with  relation  to  the  ifland  of  St. 
Vincent  in  1 764.     But  from  all  the  dominions  of  the  crown, 
excepting  Great  Britain  and  Ireland,  an  appellate  jurifdiaioa 

»  3  P.  W^S  xo8« 
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(in  the  laft  rcfort)  is  vcfted  in  the  fame  tribunal ;  which 
vfually  exercifes  it's  judicial  authority  io  a  committee  of  the 
whole  privy  council,  who  hear  the  allegations  and  ptoofs, 
and  make  their  report  to  his  majefty  in  councilj  by  whom 
the  judgment  is  finally  given. 

The  privileges  of  privy  counfeDors,  as  fuch,  (abftrafted 
from  their  honorary  precedence  ^)  confift  principally  in  the 
fecurity  which  the  law  has  given  them  againil  attempts  and 
confpiracies  to  deftroy  their  lives.  For,  by  ftatute  3  Hen, 
VII.  c.  14.  if  any  of  the  king's  fervants,  of  his  houfhold, 
confpire  or  imagine  to  take  away  the  life  of  a  privy  counfellor, 
it  is  felony,  though  nothing  be  done  upon  it-  The  reafon  of 
making  this  ftatute,  fir  Edward  Coke  p  tells  us,  was  becaufe 
fuch  a  confpiracy  was,  juft  before  this  parliament,  made  by 
ibme  of  king  Henry  the  feventh's  houfliold  fervants,  and  great 
mifchief  was  like  to  have  enfued  thereupon*  This  extends 
only  to  the  king's  menial  fervants.  But  the  ftatute  9  Ann. 
c.  16.  goes  farther,  and  enafts,  that  any  per/on  that  (hall 
nntawfully  attempt  to  kill,  or  ihall  unlawfully  aflault,  and 
ftrike,  or  wound,  any  privy  counfellor  in  the  execution  of 
his  office,  Ihall  be  a  felon  without  benefit  of  clergy^  This 
ftatute  was  made  upon  the  daring  attempt  of  the  fieur  Guif- 
card,  who  ftabbed  Mr.  Harley,  afterwards  earl  of  Oxford, 
witli  a  penknife^  when  under  examination  for  high  crimes  in 
a  committee  of  the  privy  council. 

The  dijfolntion  of  the  privy  council  depends  upon  the  king's 
pleafure  \  and  he  may,  whenever  he  thinks  proper,  difchargc 
any  particular  member,  or  the  whole  of  it,  and  appoint 
another*  By  the  common  law  alfo  it  was  dillblved  i^fa3o 
by  the  king's  demife ;  as  deriving  all  it's  authority  from  him. 
But  now,  to  prevent  the  inconveniences  of  having  no  coun- 
cil in  being  at  the  acceflion  of  a  new  prince,  it  is  enadted  hj 
ftatute  6  Ann.  c.  7.  that  the  privy  council  (hall  continue  for 
fix  months  after  the  demife  of  the  cro\xii,  unlefs  fooncv 
determined  by  the  fucceflbr. 

»  See  page  405.  P  3  Inft.  3^. 
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CHAPTER     THE     SIXTH. 

OP    THB    KING'S   DUTIES.      . 


I  Proceed  next  to  the  duties,  incumbent  on  the  king 
by  our  conftitution ;  in  confideration  of  which  duties  his 
dignity  and  prerogative  are  eflabliihed  by  the  laws  of  the  land : 
it  being  a  maxim  in  the  law,  that  protediion  and  fubje£^ion 
are  reciprocal '.  And  thefe  reciprocal  duties  are  what,  I  ap- 
prehend, were  meant  by  the  convention  in  1688,  when  tliey 
declared  that  king  James  had  broken  the  original  contraH  be- 
tween king  and  people.  But  however,  as  the  terms  of  that 
original  contradl  were  in  fome  meafure  difputed,  being  al- 
leged to  exift  principally  in  theory,  and  to  be  bnly  deducible 
by  reafon  and  the  rules  of  natural  law ;  in  which  deduction 
different  underftandings  might  very  confiderably  differ;  it 
was,  after  the  revolution,  judged  proper  to  declare  thefe  du- 
des exprefsly,  and  to  reduce  tliat  contrafl  to  a  plain  cer- 
tainty. So  that,  whatever  doubts  might  be  formerly  raifed 
by  weak  and  fcrupulous  minds  about  the  exiftence  of  fuch 
an  original  contract,  they  muft  now  entirely  ceafe  \  efpccial- 
ly  with  regard  to  every  prince,  who  hath  reigned  fincc 
the  year  1688. 

The  principal  duty  of  the  king  is,  to  govern  his  people 
according  to  law.  Nee  regibus  injinita  aut  libera  poteftas^  was 
the  conftitution  of  our  German  anceftors  on  the  continent  K 
And  this  is  not  only  confonant  to  the  principles  of  nature,  of 
liberty,  of  reafon,  and  of  fociety,  but  has  always  been  ef- 
teemed  an  exprefs  part  of  the  common  law  of  England,  even 
when  prerogative  was  at  the  higheft.  **  The  king,"  faith 
3ra£ion ',  who  wrote  under  Henry  III,  **  ought  not  to  be 

•  7  Rep.  5«  b  TaCf  dt  mar*  Germ*  r.  7.  ^  /,  i.  ^ .  8. 

«  fubjea 
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«*  fubje£^  to  man,  but  to  God,  and  to  the  law ;  for  the  hvr 
«<  maketh  the  king.  Let  the  king  therefore  render  to  the  law, 
**  what  the  law  has  invefted  in  him  with  regard  to  others ; 
**  dominion  and  power :  for  he  is  not  truly  king,  where 
**  will  and  pleafure  rules,  and  not  the  law."  And  again**; 
**  the  king  alfo  hath  a  fuperior,  namely  God,  and  alfo  the 
**  law,  by  which  he  was  made  a  king."  Thus  Bra£lon :  and 
Fortefcue  alfo*,  having  firft  well  diftinguiflied  between  a 
monarchy  abfolutely  and  defpotically  regal,  which  is  intro- 
duced by  conqueft  and  violence,  and  a  political  or  civil  mo- 
narchy, which  arifes  from  mutual  confent }  (of  which  laft 
fpecies  he  aflerts  the  government  of  England  to  be)  immedi- 
ately lays  it  down  as  a  principle,  that  *^  the  king  of  England 
**  muft  rule  his  people  according  to  the  decrees  of  the  laws 
**  thereof:  infomuch  that  he  is  bound  by -an  oath  at  his  co- 
*'  ronation  to  the  obfervance  and  keeping  of  hie  own  laws." 
But,  to  obviate  all  doubts  and  difficulties  concerning  this 
matter,  it  is  exprcfsly  declared  by  ftatute  12  and  13  W.  III. 
c.  2.  **  that  the  laws  of  England  are  the  birthright  of 
•'  the  people  thereof;  and  all  the  kings  and  queens  who 
•*  ihall  afcend  the  throne  of  this  realm  ought  to  adminifter 
<*  the  government  of  the  fame  according  to  the  faid  laws ; 
<*  and  all  their  officers  and  miniftcrs  ought  to  fervc  them  rc- 
**  fpeGively  according  to  the  fame  :  and  therefore  all  the  bws 
**  and  ftatutes  of  this  realm,  for  fccuring  the  eftablifhed  re- 
<*  ligion,  and  the  rights  and  liberties  of  the  people  thereof, 
**  and  all  other  laws  and  ftatutes  of  the  fame  now  in  force^ 
««  are  ratified  and  confirmed  accordingly," 


And,  as  to  the  terms  of  the  original  contraft  between  king 
and  people,  thefe  I  apprehend  to  be  now  couched  in  the  co- 
ronation oath,  which  by  the  ftatute  i  W.  &  M.  ft.  1.  c.  6. 
is  to  be  adminiftered  to  every  king  and  queen,  who  fliall  fuc- 
ceed  to  the  imperial  crown  of  thefe  realms,  by  one  of  the 
archbiftiops  or  biftiops  of  the  realm,  in  the  prefence  of  all 
the  people ;  who  on  their  parts  do  reciprocally  take  the  oath 
of  allegiance  to  the  crown.  This  coronation  oath  is  con- 
ceived in  the  following  terms : 

d  /.  1,  f.  x6.  4.  3.  •  r.  9.  §f  34»  , 
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^*  ^be  archbt/bop  or  bifitop  Jbali  fay^  Will  you  folemnly  pro- 
<*  mife  and  fwear  to  govern  the  people  of  this  kingdom  of 
"  England,  and  the  dominions  thereto  belonging,  according 
'<  to  the  ftatutes  in  parliament  agreed  on,  and  the  laws  and 
«  cuftoms  of  the  .fame  ? — The  king  or  queen  Jhall  fay^  I  fo- 

«  lemnly  promife  fo  to  do. Archhtjhopor  hifbop.  Will  you 

**  to  your  power  caufe  law  and  juftice,  in  mercy,  to  be  exe- 
"  cuted  in  all  your  judgments? — King  or  queen.      I  will. 

** Arcbbybep  or  bijbop*     Will  you  to  the  utmoft  of  your 

"  pow^er  maintain  the  laws  of  God,  the  true  profeffion  of  the 
«*  gofpel,  and  the  proteftant  reformed  religion  eftabliihed  by 
^  die  law  ?  And  will  you  preferve  unto  the  biOiops  and 
^  clergy  cff  this  realm,  and  to  the  churches  committed  to 
"  their  charge,  all  fuch  rights  and  privileges  as  by  law  do  or 
«*  (hall   appertain  unto  them,  or  any  of  them  ? — King  or 

**  queen.     All  this  I  promife  to  do. After  this  the  king  or 

"  queen,  laying  his  or  her  hand  upon  the  holy  gofpels^Jball  fay^ 
*'  The  things  which  I  have  here  before  promifed  I  will  per- 
**  form  and  keep :  fo  help  me  God :  and  thenjball  kifs  the  book" 
This  is  the  form  of  the  coronation  oath,  as  it  is  now  pre- 
fcribed  by  our  laws  $  the  principal  articles  of  which  appear  to 
be  at  lead  as  antient  as  the  mirror  of  juftices  ^,  and  even  as 
the  time  of  Braflon  ^  :  but  the  wording  of  it  was  changed  at 
the  revolution,  becaufe  (as  the  (tatute  alleges)  the  oath  itfelf 
had  been  framed  in  doubtful  words  and  expreflions,  with  rela- 
tion to  antient  laws  and  conftitutions  at  this  time  unknown  ^. 

f  CMp,  I.  ^.  2.  peiltr  en  launcitn  efiate^  tt  fuU gardera  le 

K  /.  3.  fr.  I.  r.  9.  p€M  Jffiynt  i/gfife  etatclcrpe  ettlpeopU 

^  In  the  old  folio  abridgment  of  the  de  bcm  accordty  et  quil  face  f aire  en  toutex 

fiatatei,  printed  by  Lettou  and  Machli.  fex  jugemtnteK  owel  et  droit  jvfiice  out 

nia  in  the  reign  of  Edward  IV,  (ftnet  d'ljcretion  et  miferieorde,  et  quit graurittra  a 

vii)  there  is  preferred  a  copy  of  the  old  tenure  lex  /eyes  et  cvjiffmexdu  roialme,  et  a 

coronation  oath ;  which,  as  the  book  is  feun  polar  lex  face  garder  et  affirmer  que 

extremely  fcarce,  I  will  here  tranfcribe.  lex  gtntex  du  people  avonrfaltex  et  ejlitx^ 

Ceo  efi  lefenment  que  le  toy  jurre  a  faun  et  let  malvejs  leyx  et  cuflumes  de  tout  OU' 

coroKoaent:  que  il  gardera  et  miintenera  ftera,  et  ferme  peai  et  eftahlie  al  people  de 

'ex  drwttxet  lexfrancbijex  dejtynt  ffgUfi  fiun  roialme  en  ceo  garde  ef gardera  afuun 

grauntex  aunciennunt  dtx  drbittx  royt  pciair  :  covu  Dieu  luy  aide.  (Tit,  facra* 

tbriftienidEagletere,etquil gardera  toutrx  mentum  regiu  fol»  m»  ij)     Prynne  his 

fix  terrex  benoutes  et  digmtes  dreiturelx  alfo  given  us  a  copy  of  the  coronation • 

tt  franks  del  corondu  roialme  dFngletere  en  oaths  of  Richard  11,  (Signal  Loyalty. 

tout  maner  dentier  tefanx  null maner  damC'  II.    246.)    Edward    VI,  (ihid»   251.) 

wjement^ettexdrmttxdifpergexdilapidex  jamcs  I,  and  Charhs  I.  (ibid*  269.) 
W  perduz  dt  la  eoroae  a  fours poiair  reap" 

I  However, 
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However,  in  what  form  foever  it  be  conceived,  this  is  mod 
indifputably  a  fundamental  and  original  exprefs  contrad; 
though  doubtlefs  the  duty  of  protection  is  impliedly  as  much 
incumbent  on  the  fovereign  before  coronation  as  after :  in 
the  fame  manner  as  allegiance  to  the  king  becomes  the  duty 
of  the  fubjeft  immediately  on  the  defcent  of  the  crown,  be- 
fore he  has  taken  the  oath  of  allegiance,  or  whether  he  ever 
takes  it  at  all.  This  reciprocal  duty  of  the  fubjed  will  be 
confidered  in  it's  proper  place.  At  prefent  we  arc  only  to 
obferve,  that  in  the  king's  part  of  this  original  contrail  arc 
exprefled  all  the  duties  that  a  monarch  can  owe  to  his  people : 
viz.  to  govern  according  to  law ;  to  execute  judgment  in 
mercy ;  and  to  maintain  the  eftabliihed  religion.  And,  with 
refpefl  to  the  latter  of  thefe  three  branches,  wc  may  farther 
remark,  that  by  the  z(k  of  union,  5  Ann.  c.  8.  two  pre- 
ceding ftatutes  are  recited  and  confirmed ;  the  one  of  the 
parliament  of  Scotland,  the  other  of  the  parliament  of  Eng- 
land :  which  enaft  5  the  former,  that  every  king  at  his  ac- 
cedion  fhall  take  and  fubfcribe  an  oath,  to  prefervc  the  pro- 
teftant  religion  and  preftytcrian  church  government  in  Scot- 
land ;  the  latter,  that  at  his  coronation  he'ihall  take  and 
fubfcribe  a  fimilar  oath,  to  prefervc  the  fettlement  of  the 
church  of  England  within  England,  Ireland,  Wales,  and 
Berwick,  and  the  territories  thereunto  belonging. 
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CHAPTER     THE     SEVENTH. 


OF    THE   KING'S  PREROGATIVE. 


IT  was  obferved  in  a  former  chapter*,  that  one  of  th^ 
principal  bulwarks  of  civil  liberty,  or  (in  other  words) 
of  the  Britifh  conftitution,  was  the  limitation  of  the  king's 
prerogative  by  bounds  fo  certain  and  notorious,  that  it  is  im- 
poiBble  he  fhould  ever  exceed  them,  without  the  confent  of 
the  people,  on  the  one  hand ;  or  without,  on  the  other,  a 
violation  of  that  original  contraft,  which  in  all  ftates  impli- 
edly, and  in  ours  moft  exprefsly,  fubfifts  between  the  prince 
and  the  fubjeft.  It  will  now  be  our  bufmefs  to  confidcr  this 
prerogative  minutely ;  to  demonflrate  it's  ncceflity  in  general ; 
and  to  mark  out  in  the  moft  important  inftances  it's  particu- 
lar extent  and  reftritlions :  from  which  confiderations  this 
conclufion  will  evidently  follow,  tliat  the  powers,  which  are 
vefted  in  the  crown  by  the  laws  of  England,  are  neceflary 
for  the  fupport  of  fociety  ;  and  do  not  intrench  any  farther 
on  our  natural  liberties,  than  is  expedient  for  the  maintenance 
of  our  civiL 

There  cannot  be  a  ftrongcr  proof  of  that  genuine  free- 
dom, which  is  the  boaft  of  this  age  and  country,  than  the 
power  of  difcufiing  and  examining,  with  decency  and  refpeft, 
the  limits  of  the  king's  prerogative.  A  topic,  that  in  fome 
former  ages  was  thought  too  delicate  and  facred  to  be  pro- 
faned by  the  pen  of  a  fubje£l.  It  was  ranked  among  the 
arcana  imperii :  and,  like  the  myfteries  of  the  bona  dea^  was 

■  chap.  If  page  141. 

not 
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not  fufFercd  to  be  pnect  into  by  any  but  fucli  HS^etc  initiated 
in  it's  fervice :  becaufc  perhaps  the  exertion  of  the  one,  like 
the  folemnities  of  the  other,  would  not  bear  the  infpeftion 
of  a  rational  and  fobcr  inquiry.  The  glorious  qiiecn  Eli- 
zabeth herfelf  made  no  fcruple  to  dircft  her  parliaments  ta 
abftain  from  difcourfing  of  matters  of  ftate  ^  ;  and  it  was  the 
conftant  language  of  this  favourite  princcfs  and  her  miniders, 
that  even  that  augull  aflembly  "  ought  not  to  deal,  to  judge, 
•*  or  to  meddle  with  her  majefty^s  prerogative  royal  •*." 
And  her  fucceflbr,  king  James  the  firft/  vho  had  imbibed 
high  notions  of  tl\e  divinity  of  regal  fway,  more  than  once 
laid  it  down  in  his  fpceches,  that,  «*  as  it  is  atheifm  and 
**  blafphemy  in  a  creature  to  difpute  what  the  deity  may  do, 
**  fo  it  is  prcfumption  and  fedition  in  a  fubje£l  to  difpute 
**  what  a  king  may  do  in  the  height « of  his  power :  goed 
**  chriftians,  he  adds,  will  be  content  with  God's  will,  re- 
**  vealed  in  his  word ;  and  good  fubjedls  will  reft  in  the 
•*  king's  will,  revealed  in  th  law  <*." 

But,  whatever  might  be  the  fentiments  of  foiiie  of  ouf 
princes,  this  was  never  the  language  of  our  antient  conflitu- 
tion  and  laws.  The  limitation  of  the  regal  authority  was  a 
firft  and  efiential  principle  in  all  the  Gothic  fyftems  of  go- 
vernment eftablifhed  in  Europe ;  though  gradually  driven 
out  and  overborne,  by  violence  and  chicane,  in  moil  of  the 
kingdoms  on  ihe  continent.  We  have  feen,  in  the  preceding 
chapter,  the  fentiments  of  Brafton  and  Fortcfcuc,  at  tlic 
diilance  of  two  centuries  from  each  otlier.  And  fir  Henry 
Finch,  under  Charles  the  firft,  after  the  lapfe  of  two  cen- 
turies more,  though  he  lays  down  the  law  of  prerogative  in  very 
ftrong  and  emphatical  terms,  yet  qualifies  it  with  a  general 
rcftriclion,  in  regard  to  the  liberties  of  the  people.  *<  Tlie 
**  king  hath  a  prerogative  in  all  things,  that  are  not  injurious 
"  to  the  fubjeft ;  for  in  them  all  it  muft  be  remembered; 
**  that  the  king's  prerogative  ftretcheth  not  to  the  doing  of 
**  any  wrong  ^"  Niii/  euim  aliud pofcjl  iv\,  fiifi  idfolum  quod 


h  Dcwci.  479.  ^  King  Jam«'sv.'orkst  557.  531* 

c  Ib'xd*  6ij5.  •  rinch  L.  84,  85. 
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dejure  pote/1  ^  And  here  it  may  be  fome  fatisfa£lion  to  re- 
mark, how  widely  the  civil  law  differs  from  our  own,  with 
regard  to  the  authority  of  the  laws  over  the  prince,  or  (as  a 
civilian  would  rather  have  exprcfled  it)  the  authority  of  the 
prince  over  the  laws.  It  is  a  maxim  of  the  Englilh  law,  as 
we  have  fcen  from  Brafton,  that  **  rex  debet  ejfefub  lege^  qiiia^ 
"  Ux  facit  regent ;"  the  imperial  law  will  tell  us,  that,  **  in 
**  omnibus^  tmpcratoris  excip'itur  fort  una  ;  cut  ipfas  leges  Deus 
^^fubjecit  *."  We  fhall  not  long  hefitate  to  which  of  them 
to  give  the  preference,  as  moft  conducive  to  thofe  ends  for 
which  focieties  were  framed,  and  are  kept  together ;  cfpc- 
cially  as  the  Roman  lawyers  themfelves  fccm  to  be  fenfible 
of  the  unreafonablenefs  of  their  own  conilitution.  "  Decet 
**  tamen  principemy*  fays  Paulus,  *^ fervare  leges ^  quibtts  ipfe 
^^folutus  ejl  ^."  This  is  at  once  laying  down  the  principle 
of  dcfpotic  power,  and  at  the  fame  time  acknowleging  it's 
abfurdity. 

By  the  word  prerogative  we  ufually  underftand  that  fpecial 
pre-eminence,  v/hich  the  king  hath,  over  and  above  all  other 
perfons,  and  out  of  the  ordinary  courfe  of  the  common  law, 
in  right  of  his  regal  dignity.  It  fignifies,  in  it's  etymology, 
(from  prae  and  rogo)  fomething  that  is  required  or  demanded 
before,  or  in  preference  to,  all  others.  And  hence  it  follows, 
that  it  muft  be  in  it's  nature  fingular  and  eccentrical  \  that 
it  can  only  be  applied  to  thofe  rights  and  capacities  which 
the  king  enjoys  alone,  in  contradiftinftion  to  others,  and 
not  to  thofe  which  ne  enjoys  in  common  with  any  of  his 
fubjefts :  for  if  once  any  one  prero^jativc  of  the  crown  could 
be  held  in  common  with  the  fubjeft,  it  would  ceafc  to  be 
prerogative  any  longer.  And  therefore  Finch  *  lays  it  do\v  n 
as  a  maxim,  that  the  prerogative  is  that  law  in  cafe  of  the 
king,  which  is  law  in  no  cafe  of  the  fubje£t. 

Prerogatives  arc  either  d'lreB  or  incidental.  The  direSf 
are  fuch  pofitive  fubftantial  parts  of  the  royal  charafter  and 

'  Bra6bn.  /.  3.  /r.  1.  f.  9.  '  ^  ff*  31.  k  23. 

%  Ntv,  105.  ^.  2.  >  Finch*  L.  3 5. 

Vol.  L  Q^  authority, 
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authority,  as  are  rooted  in  and  fpring  from  the  king's  politi-^ 
cal  perfon,  confidered  merely  by  itfelf,  without  reference 
to  any  other  extrinfic  circumftance ;  as,  the  right  of  fend- 
ing embafladors,  of  creating  peers,  and  of  making  war  or 
peace.  But  fuch  prerogatives  as  are  incidental  bear  always  a 
relation  to  fomething  elfe,  diftinft  from  the  king's  perfon  ; 
and  are  indeed  only  exceptions,  in  favour  of  tlie  crown,  to 
thofe  general  rules  that  are  eftabliflied  for  the  reft  of  the  com- 
munity :  fuch  as,  that  no  cofts  lliall  be  recovered  againft  the 
king ;  that  the  king  can  never  be  a  joint-tenant ;  and  that 
his  debt  (hall  be  preferred  before  a  debt  to  any  of  his  fubje£ls. 
Thefe,  and  an  infinite  number  of  other  inftances,  will  better 
be  underftood,  when  we  come  regularly  to  confider  the  rules 
themfclves,  to  which  thefe  incidental  prerogatives  are  excep- 
tions. And  therefore  we  will  at  prefent  only  dwell  upon  the 
king's  fubftantive  or  direft  prerogatives. 

These  fubftantive  or  direft  prerogatives  may  again  be  di- 
vided into  three  kinds :  being  fuch  as  regard,  firft,  the  king's 
royal  character i  fecondly,  his  royal  authority;  and,  laftly, 
his  royal  income.  Thefe  are  neceffary,  to  fecure  reverence  to 
his  perfon,  obedience  to  his  commands,  and  an  affluent  fup- 
ply  for  the  ordinary  expences  of  government  j  withoiit  all  of 
which  it  is  impoffible  to  maintain  the  executive  power  in  due 
independence  and  vigour.  Yet,  in  every  branch  of  this  large 
and  extenfive  dominion,  our  free  conftitution  has  interpofed 
fuch  feafonable  checks  and  reftriftions,  as  may  curb  it  from 
trampling  on  thofe  liberties,  which  it  was  meant  to  fecure 
and  eftabliili/  The  enormous  weight  of  prerogative,  if  left 
to  itfelf,  (as  in  arbitrary  governments  it  is)  fpreads  havoc  and 
deftruftion  among  all  the  inferior  movements :  but,  when 
balanced  and  regulated  (as  with  us)  by  it's  proper  counter- 
poife,  timely  and  judicioufly  applied,  it's  operations  are  then 
equable  and  certain,  it  invigorates  the  whole  machine,  and 
enables  every  part  to  anfwer  the  end  of  it's  conftru£lion. 

In  the  prefent  chapter -we  (hall  only  confider  the  two  firft 
of  t'lefc  divifions,  which. itelate  to  the  king's  political  ri>j- 
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raHer  and  authority :  orj  in  other  words,  his  dignity  and  regal 
power :  to  which  laft  the  name  of  prerogative  is  frequently- 
narrowed  and  confined.  The  other  divifion,  which  forms 
the  loyal  revenue,  will  require  a  diftinft  examination ;  ac- 
cording to  the  known  diftribution  of  the  feodal  writers,  who 
diftinguifh  the  royal  prerogatives  into  the  majora  and  minora 
regalia,  in  the  latter  of  which  clafles  the  rights  of  the  revenue 
are  ranked.  For,  to  ufe  their  own  words,  **  majora  regalia 
•*  imperii  prae-eminentiam  fpeEiant ;  minora  vero  ad  commodum 
**  pecuniarium  immediate  attinent  i  et  haec  proprie  ffcalia  funt^ 
"  et  adjusjifci  pertinent  '^." 

First,  then,  of  the  royal  dignity.  Under  every  monar^ 
chical  eftablifhment,  it  is  necefiary  to  diftinguifh  the  prince 
from  his  fubje£ts,  not  only  by  the  oytward  pomp  and  deco- 
rations of  majefty,  but  alfo  by  afcribing  to  him  certain  qua- 
lities, as  inherent  in  his  royal  capacity,  diftinft:  from  and  fu- 
pcrior  to  thofc  of  any  other  individual  in  the  nation.  For, 
though  a  philofophical  mind  will  confider  the  royal  perfon 
merely  as  one  man  appointed  by  mutual  confent  to  prefide 
over  many  others,  and  will  pay  him  that  reverence  and  duty 
which  the  principles  of  fociety  demand,  yet  the  mafs  of 
mankind  will  be  apt  to  grow  infolent  and  refra£lory,  if  taught 
to  confider  their  prince  as  a  man  of  no  greater  perfe£lion  than 
themfelves.  The  law  thererore  afcribes  to  the  king,  in  his 
high  political  charader,  not  only  large  powers  and  emolu- 
ments, which  form  his  prerogative  and  revenue^  but  likewife 
certain  attributes  of  a  great  and  tranfcendent  nature;  by 
which  the  people  are  led  to  confider  him  in  the  light  of  a  fu- 
perior  being,  and  to  pay  him  that  awful  refpeft,  which  may 
enable  him  v/ith  greater  eafe  to  carry  on  the  bufinefs  of  go- 
vernment. This  is  what  I  underftand  by  the  royal  dignity,  the 
feveral  branches  of  which  we  will  now  proceed  to  examine. 

I.  And,  firft,  the  law  afcribes  to  the  king  the  attribute  of 
fsvereignty,  or  pre-eminence.  "  ReM  ejl  vicarius^^  fays  Brac- 
ton  *,  "  et  mimjler  Dei  in  terra  :  omnis  quidemfub  eo  ejl,  et  ipfe 
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^*/ub  nulhf  fitfi  tantufft  fuh  Deo^^  He  is  faid  to  have  imperial 
dignity  j  and  in  charters  before  the  conqueft  is  frequently 
ftiled  baftleus  and  imperator,  the  titles  refpe£lively  aiTumed  by 
the  emperors  of  the  eaft  and  weft  ".  His  realm  is  declared  to 
be  an  empire,  and  his  crown  imperial,  by  many  aGs  of  parlia- 
ment, particularly  the  ftatutes  24  Hen.  VIII.  c.   12.  and 
25  Hen.  VIII.  c.  28  "  5  which  at  the  fame  time  declare  the 
king  to  be  the  fupreme  head  of  the  realm  in  matters  both  civil 
and  ecclefiaftical,  and  of  confequence  inferior  to  no  man  upon 
earth)  dependent  on  no  man,  accountable  to  no  man.     For- 
merly there  prevailed  a  ridiculous  notion,  propagated  by  the 
German  and  Italian  civilians,  that  an  emperor  could  do  many 
things  which  a  king  could  not,  (as  the  creation  of  notaries 
and  the  like)  and  that  all  kings  were  in  forae  degree  fubordi- 
nate  and  fubjeft  to  the  emperor  of  Germany  or  Rome.   The 
meaning  therefore  of  the  legiflature,  when  it  ufes  thefe  terms 
of  empire  and  imperial,  and  applies  them  to  the  realm  and 
crown  of  England,  is  only  to  afTert  that  our  king  is  equally 
fovereign  and  independetit  within  thefe  his  dominions,  as  any 
emperor  is  in  his  empire  ** ;  and  owes  no  kind  of  fubjeftion  to 
any  other  potentate  upon  earth.     Hence  it  is,  that  no  fuit  or 
a£lion  can  be  brought  againft  the  king,  even  in  civil  matters, 
becaufe  no  court  can  have  jurifdi£l:ion  over  him.     For  all  ju- 
rifdi£lion  implies  fuperiority  of  power :  authority  to  try  would 
be  vain  and  idle,  without  an  authority  to  redrefs  5  and  the 
fentence  of  a  court  would  be  contemptible,  unlefs  that  court 
had  power  to  command  the  execution  of  it :  but  who,  fays 
Finch  P,  fliall  command  the  king  ?  Hence  it  is  likewifc,  that 
by  law  the  pcrfon  of  the  king  is  facred,  even  though  the  mea- 
fures  purfued  in  his  reign  be  completely  tyrannical  and  arbi- 
trary :  for  no  jurifdidlion  upon  earth  has  power  to  try  him  in 
a  criminal  way ;  much  lefs  to  condemn  him  to  punifhment.  If 
any  foreign  jurifdi£lion  had  this  power,  as  was  formerly  claim- 
ed by  the  pope,  the  independence  of  the  kingdom  would  be 
po  more :  and,  if  fuch  a  power  were  vefted  in  any  domeftic 

A  Seld.  tit.  o(  hon.  I.  s.  tatet  baheret  in  rrgBoJuOy  fuai  mfereitf 

n  See  alfoa4Ceo.  II.  c.  ^  5  Geo.  vtndica^at  in  im/>erio,  (M.  Parts,  if* /)• 

III.  c.  27.  1095.) 

•  Rex  aUegofvUp  fU9d  l/>fi  mtui  fikrm  P  Finch.  L.  Sj« 

tribunali 


Ch.  7.  0/  Peksoks.  243 

tribunal,  there  would  foon  be  an  end  of  the  conftltution,  by 
deftroying  the  free  agency  of  one  of  the  conftituent  parts  of 
Ac  fovereign  legiflative  power. 

Are  then,  it  may  be  afked,  the  fubjefts  of  England  to- 
tally  deditute  of  remedy,  in  cafe  the  crown  fliould  invade 
their  rights,  either  by  private  injuries,  or  public  oppreflions  ? 
To  this  we  may  anfwer,  that  the  law  has  provided  a  remedy 
in  both  cafes. 


N 


And,  firft,  as  to  private  injuries :  if  any  perfon  has,  in 
point  of  property,  a  juft  demand  upon  tjie  king,  he  muft  pe- 
tition him  in  his  court  of  chancery,  where  his  chancellor 
will  adminifter  right  as  a  matter  of  grace,  though  not  upon 
compulfion  'J.  And  this  is  entirely  confonant  to  what  is  laid 
down  by  tlie  writers  on  natural  law.  "  A  fubjeft,  fays  Puf- 
"  fendorf  %  fo  long  as  he  continues  a  fubjeft,  hath  no  way 
**  to  oblige  his  prince  to  give  him  his  due,  when  he  refufes  it ; 
"  though  no  wife  prince  will  ever  refufe  to  ftand  to  a  lawful 
"  contraft.  And,  if  the  prince  gives  the  fubjeft  leave  to 
"  enter  an  aftion  againft  him,  upon  fuch  contradt,  in  his  own 
"  courts,  the  action  itfelf  proceeds  rather  upon  natural  equity, 
•*  than  upon  the  municipal  laws."  For  the  end  of  fuch  ac- 
tion is  not  to  compel  the  prince  to  obfcrve  the  contraft,  but  to 
perfuade  him.  And,  as  to  perfonal  wrongs ;  it  is  w.ell  obferved 
by  Mr  Locke ',  **  the  harm  whicli  the  fovereign  can  do  ifi 
**  his  own  perfon  not  being  likely  to  happen  often,  nor  to 
"  extend  itfelf  far  j  nor  being  able  by  his  fingle  ftrength  to 
•*  fubvert  the  laws,  nor  opprefs  the  body  of  the  people, 
"  ((hould  any  prince  have  fo  much  weaknefs  and  ill-nature 
"  as  to  endeavour  to  do  it) — the  inconveniency  therefore  of 
"  feme  particular  mifchiefs,  that  may  happen  fometimes, 
"  when  a  heady  prince  comes  to  the  throne,  are  well  recom- 
"  penfed  by  the  peace  of  the  public  and  fecurity  of  the 
"  government,  in  the  perfon  of  the  chief  magiftrate  being 
"  thus  fet  out  of  the  reach  of  danger." 

4  Finch.  L.  255.     See  b.  III.  c.  17.        •  oa  Oov.  p.  s.  §.  I05. 
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Next,  as  to  cafes  of  ordinary  public  oppreflion,  where  the 
vitals  of  the  conftitutioii  are  not  attacked,  the  law  hath  alfo 
afBgned  a  remedy.  For  as  a  king  cannot  mifufe  his  power, 
without  the  advice  of  evil  counfellors,  and  the  afliftancc  of 
wicked  minifters,  thefe  men  may  be  examined  and  puniihed. 
The  conftitution  has  therefore  provided,  by  means  of  indict- 
ments, and  parliamentary  impeachments,  that  no  man  (hall 
dare  to  aflift  the  crown  in  contradiction  to  the  laws  of  the 
land.  But  it  is  at  the  fame  time  a  maxim  in  thofe  laws,  that 
the  king  himfelf  can  do  no  wrong :  fmce  it  would  be  a  great 
weaknefs  and  abfurdity  in  any  fyftem  of  pofitive  law,  to  de- 
fine any  poffible  wrong,  without  any  pofEble  redrcfs. 

For,  as  to  fuch  public  oppreflions  as  tend  to  diflblvc  the 
cpnftitution,  and  fubvert  the  fundamentals  of  government, 
they  are  cafes,  which  the  law  will  not,  out  of  decency,  fup- 
pofe :  being  incapable  of  diftrufting  thofe,  whom  it  has  in- 
veiled  with  any  part  of  the  fupreme  power }  fincc  fuch  dif- 
truft  would  render  the  exercife  of  that  power  precarious  and 
imprafticable '.  For,  wherever  the  law  cxprefTes  it*s  diftruft 
of  abufe  of  power,  it  always  veits  a  fuperior  coercive  autho- 
rity in  fome  other  hand  to  correcl  it ;  the  very  notion  of 
which  deftroys  the  idea  of  fovereignty. '  If  therefore  (for  ex- 
ample) the  two  houfes  of  parliament,  or  either  of  them,  had 
avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  or 
if  the  king  had  a  right  to  animadvert  on  either  of  the  houfes, 
that  branch  of  the  legiflature,  fo  fubjeft  to  animadvcrfion, 
would  inftantly  ceafe  to  be  pait  of  the  fupreme  power ;  the 
balance  of  the  conftitution  would  be  overturned ;  and  that 
branch  or  branches,  in  which  this  jurifdidlion  refided,  would 
be  completely  fovereign.  The  fuppofition  of  ia*w  therefore 
is,  that  neither  the  king  nor  cither  houfe  of  parliament  (col- 
leftively  taken)  is  capable  of  doing  any  wrong ;  fince  in  fuch 
cafes  che  law  feels  itfelf  incapable  of  furnifliing  any  adequate 

t  Sec  thcfe  points  more  fuliy  difcufFcd  the  very  learded  author  has  thrownmany 
in  the  iov/tdtrathrt:  of  the  iavf  t,f  jGrfti-  new  and  important  lights  on  the  textorc 
frcy  3d  edit.  pig.  109  I      ia6.  wherein    of  our  happy  conftitacioo. 
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remedy.  For  which  reafon  all  opprcflions,  which  may  hap- 
pen to  fpring  from  any  branch  of  the  fovercign  power,  muft 
necefiarily  be  out  of  the  reach  oizny  Jlated  ruUy  or  exprefs 
legal  provifion :  but,  if  ever  they  unfortunately  happen,  the 
prudence  of  the  times  muft  provide  new  remedies  upon  new 
emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the 
unconftitutional  oppreflions,  even  of  the  fovereign  power, 
advance  with  gigantic  ftrides  and  threaten  defolation  to  a 
ftate,  mankind  will  not  be  reafoned  out  of  the  feelings  of 
humanity  ;  nor  will  facrificc  their  liberty  by  a  fcrupulous 
adherence  to  thofe  political  maxims,  which  were  originally 
eftabliihed  to  prcferve  it.  And  therefore,  though  the  pofitivc 
laws  are  filent,  experience  will  furnifli  us  with  a  very  re- 
markable cafe,  wherein  nature  and  reafon  prevailed.  When 
king  James  the  fecond  invaded  the  fundamental  conftitution 
of  the  realm,  the  convention  declared  an  abdication,  whereby 
the  throne  was  rendered  vacant,  which  induced  a^new  fettle- 
mcnt  of  the  crown.  And  fo  far  as  this  precedent  leads,  and 
no  farther,  we  may  now  be  allowed  to  lay  down  the  laiw 
of  redrefs  againft  public  oppreffion.  If  therefore  any  future 
prince  fhould  endeavour  to  fubvert  the  conftitution  by  break- 
ing the  original  contra£^  between  king  and  people,  fhould 
violate  the  fundamental  laws,  and  ftiould  withdraw  himfelf 
out  of  the  kingdom  ;  we  are  now  authorized  to  declare  that 
this  conjunftion  of  circumftances  would  amount  to  an  abdi- 
cation, and  the  throne  would  be  thereby  vacant.  But  it  is 
not  for  us  to  fay  that  any  one,  or  two,  of  thefe  ingredients 
would  amount  to  fuch  a  fituation ;  for  there  our  precedent 
would  fail  us.  In  thefe  therefore,  or  other  circumftances, 
which  a  fertile  imagination  may  furnifli,  fince  both  law  and 
hiftory  are  filent,  it  becomes  us  to  be  filent  too ;  leaving  to 
future  generations,  whenever  neceffity  and  the  fafety  of  the 
whole  fliall  require  it,  the  exertion  of  thofe  inherent  (though 
latent)  powers  of  fociety,  which  no  climate,  no  time,  no 
conftitution,  no  contraft,  can  ever  deftroy  or  diminifli. 
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II.  Besides  the  attribute  of  fovereignty,  the  law  alfo 
afcribes  to  the  king,  in  his  political  capacity,  abfolute  /«r« 
feBion.  The  king  can  do  no  wrong.  Which  anticnt  and 
fundamental  maxim  is  not  to  be  underftood,  as  if  every 
thing  tranfafted  by  the  government  was  of  courfe  juft  and 
lawful,  but  means  only  two  things.  Firft,  that  whatever 
is  exceptionable  in  the  conduft  of  public  affairs  is  not  to  be 
imputed  to  the  king,  nor  is  he  anfwerable  for  it  perfonally 
to  his  people  :  for  tliis  do£brine  would  totally  deftroy  that 
conftitutional  independence  of  the  crown,  which  is  neccC- 
fary  for  the  balance  of  power  in  our  free  and  a£^ive,  and 
therefore  compounded,  conflitution.  And,  fecondly,  it  means 
that  the  prerogative  of  the  crown  extends  not  to  do  any  in- 
jury  ;  it  is  created  for  the  benefit  of  the  people,  and  there- 
fore cannot  be  exerted  to  their  prejudice". 

The  king,  moreover,  is  not  only  incapable  of  doing 
wrong,  but  even  of  thinking  wrong ;  he  can  never  mean  to 
do  an  improper  thing  :  in  him  is  no  folly  or  weaknefs*  And 
therefore  if  the  crown  fliould  be  induced  to  grant  any  fran- 
chife  or  privilege  to  a  fubjedi  contrary  to  reafon,  or  in  any 
u'ife  prejudicial  to  the  commonwealth,  or  a  private  perfon, 
the  law  will  not  fuppofe  the  king  to  have  meant  either  an 
unwife  or  an  injurious  aftion,  but  declares  that  the  king 
was  deceived  in  his  grant  \  and  thereupon  fuch  grant  is  ren- 
dered void,  merely  upon  the  foundation  of  fraud  and  decep- 
tion, either  by  or  upon  thofc  agents,  whom  the  crown  has 
thought  proper  to  employ.  For  the  law  will  not  caft  an 
imputation  on  that  magiftrate  whom  it  intrufts  with  the 
executive  power,  as  if  he  was  capable  of  intentionally  dif- 
rcgarding  his  truft :  but  attributes  to  mere  impoCtion  (to 
which  the  mod  perfeft  of  fublunary  beings  muft  ftill  con- 
tinue liable)  thofc  little  inadvertencies,  which,  if  charged 
on  the  will  of  the  prince,  might  leflen  him  in  the  eyes  of 
his  fubjccls. 
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Yet  ftill,  notwithftanding  this  perfonal  perfeftion,  which 
the    law    attributes  to  the  fovereign,   the  conftitution  has 
allowed  a  latitude  of  fuppofing  the  contrary,  in  refpeft  to 
both  houfes  of  parliament ;  each  of  which,  in  it's  turn,  hath 
exerted  the  right  of  remonftrating  and  complaining  to  the 
king  even  of  thofe  a£ls  of  royalty,  which  are  moft  properly 
and  perfonally  his  own  5  fuch  as  meflages  figned  by  himfelf, 
and  fpeeches  delivered  from  the  throne.     And  yet,  fuch  is 
the  reverence  which  is  paid  to  the  royal  perfon,  that  though 
the  two  houfes  have  an  undoubted  right  to  confider  thefe 
a£ls  of  (late  in  any  light  whatever,  and  accordingly  treat 
them  in  their  addrcfles  as  perfonally  proceeding  from  the 
prince,  yet  among  themfelves,  (to  preferve  the  more  perfedl 
decency,  and  for  the  greater  freedom  of  debate)  they  ufually 
fuppofe  them  to  flow  from  the  advice  of  the  adminiftration. 
But  the  privilege  of  canvaffing  thus  freely  the  perfonal  afts 
of  the  fovereigx;!  (either  direclly,  or  even  through  the  medium 
of  his  reputed  advifcrs)  belongs  to  no  individual,  but  is  con- 
fined to  thofe  augufl:  aflemblies :  and  there  too  the  objeftions 
muft  be  propofed  with  the  utmoft  refpcft  and  deference. 
One  member  was  fent  to  the  tower  ^,  for  fuggcfting  that  his 
majefty's  anfwer  to  the  addrefs  of  the  commons  contained 
'*  high  words  to  fright  the  members  out  of  their  duty ;" 
and  another  *,  for  faying  that  a  part  of  the  king's  fpeech 
**  feemed  rather  jto  be  calculated  for  the  meridian  of  Gcr- 
«  many  than  Great  Britain,  and  that  the  king  was  a  ftran- 
^«  ger  to  our  language  and  conftitution." 

In  farther  purfuance  of  this  principle,  the  law  ^fo  deter- 
mines that  in  the  king  can  be  no  negligence,  or  laches,  ^and 
therefore  no  delay  will  bar  his  right.  Nullum  tempus  occurrit  regi 
has  been  the  ftanding  maxim  upon  all  occafions :  for  the  law  in- 
tends that  the  king  is  always  bufied  for  the  public  good,  and 
therefore  has  not  leifure  to  aflert  his  right  within  the  times  li- 
mited to  fubjefts  ^»  In  the  king  alfo  can  be  no  ftain  or  corrup- 

w  Com.  Journ.  18  Not.  1685*  T  Finch.  L.  82.  Co.  Lin.  90, 
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tion  of  blood :  for  if  the  heir  to  the  crown  were  attainted  of 
treafon  or  felony,  and  afterwards  the  crown  ihould  defcend  to 
him,  this  would  purge  the  attainder  iffofaBo  *.  And  therefore 
when  Henry  VII,  who  as  earl  of  Richmond  flood  attainted^ 
came  to  the  crown,  it  was  not  thought  neceflary  to  pafs'an  a£l 
of  parliament  to  reverfe  this  attainder ;  becaufe,  as  lord  Ba- 
coi,i  in  his  hiftory  of  that  prince  informs  us,  it  was  agreed 
that  the  alTumption  of  the  crown  had  at  once  purged  sdl  at- 
tainders.    Neither  can  the  king  in  judgment  of  law,  as  kmg» 
ever  be  a  minor  or  under  age ;  and  therefore  his  royal  grants 
and  affents  to  a£ls  of  parliament  are  good,'  though  he  has  not 
in  his  natural  capacity  attained  the:  legal  age  of  twenty-one  *. 
By  a  ftatute  indeed,  28  Hen.  VIII.  c.  17.  power  was  given 
to  future  kings  to  refcind  and  revoke  all  a£l:s  of  parliament 
that  fhould  be  made  while  they  were  under  the  age  of  twenty- 
four  :  but  this  was  repealed  by  the  ftatute  i  Edw.  VI.  c.  1 1. 
fo  far  as  related  to  that  prince ;  and  both  ftatutes  are  de- 
clared to  be  determined  by  24  Geo.  II.  c.  24.     It  hath  alfo 
been  ufually  thought  prudent,  when  the  heir  apparent  h?s 
been  very  young,  to  appoint  a  proteftor,  guardian,  or  re- 
gent, for  a  limited  time  :  but  the  very  neceflity  of  fuch  ex- 
traordinary provifion  is  fufficient  to  demonftrate  the  truth  of 
that  maxim  of  the  common  law,  that  in  the  king  is  no  mi- 
nority J  and  tlierefore  he  hath  no  legal  guardian  **. 

'  s  Finch.  L.  82.  Temment  at  twenty.     A  guardian  and 

>  Co.  Litt.  43.     2  Inft.  proem.  3.  council  of  regency  were  named  for  £d. 

(»  The   methods  of  appointing  this  ward  HI,  by  the  parliament,  which  de<- 

guardian  or  regent  have  been  fo  various,  pofcd  his  father;  the  young  king  being 

and  the  duration  of  his  power  io  uncer-  then  fifteen,  and  not  aiTuming  the  go> 

tain,  that  from  I>ence  alone  it  may  be  vcrnment  till  three  years  after.     When 

collected  that  his  office  is  unknown  to  the  Richard  II  fucceeded  at  the  age  of  eleven^ 

common  law;  and  therefore  (as  Hr  £d-  the  duke  of  Lancafter  took  upon  him 

ward  Coke  fays,  4  Inft.  5S.)  the  furefl  the  management  of  the  kingdom^   tiU 

way  is  to  have  him  made  by  authority  the  parliament  met,  which  appointed  a 

of  the  great  council  in  parliament.    The  nominal  council  to  affift  him*    Henry  V 

carl  of  Pembroke,  by  his  own  authority,  on  his  death-bed  named  a  regent  and  a 

aiTumed  in  very  troublefome  times  the  guardian  for  his  infant  fon  Henry  VI, 

regency  offlenry  III,  who  was  then  only  then  nine  months  old  :   but  the  parlla- 

nine  years  old  ;  but  was  declared  of  full  ment  altered  his  difpofition,  and  appoint-. 

age  by  the  pope  at  feTcnteenj  confirmed  ed  a  proCc6tor  and  council,  with  a  fpecial 

the  great  charter  at  eighteen,  and  took  limited  authority.  Both  thefe  princes  re> 

upon  him  the  adaniniftration  of  the  go-  mained  in  a  date  of  pupilage  till  the  age 

of 
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IIL  A  THIRD  attribute  of  the  king's  majefty  is  his  perpe-- 
tuHy»     The  law  afcribcs  to  him,  in  his  political  capacity,  an 
abfolute  immortality.     The  king  never  dies.     Henry,  Ed- 
ward, or  George  may  die ;  but  the  king  furvives  them  alL 
For  immediately  upon  the  deceafe  of  the  reigning  prince  in 
his  natural  capacity,    his  kingihip  or  imperial  dignity,  by 
a£k  of  law,  without  any  interregnum  or  interval,  is  vefted  at 
once  in  his  heir  ;  who  is,  eo  inftantiy  king  to  all  intents  and 
purpofes.     And  fo  tender  is  the  law  of  fuppofiiig  even  a 
poffibility  of  his  death,  that  his  natural  diflblution  is  gene- 
rally called  his  demife ;  demiffio  regss,  vel  coronae :  an  expref- 
fion  which  (ignifies  merely  a  transfer  of  property ;  for,  a3 
is  obfer^'ed  in  Plowden  ^,  when  we  fay  the  demjfe  of  the 
crown,  we  mean  only  that,  in  confequence  of  the  difunion ' 
of  the  king's  natural  body  from  his  body  politic,  the  king- 
dom is  transferred  or  demifed  to  his  fucceflbr  j  and  fo  the 
royal  dignity  remains  perpetual.     Thus  too,  when  Edward 
the  fourth,  in  the  tenth  year  of  his  teign,  was  driven  from 
his  throne  for  a  few  months  by  the  houfe  of  Lancafter,  this, 
temporary  transfer  of  his  dignity  was  denominated  his  demife  i 
and  all  procefs  was  held  to  be  difcontinued,  as  upon  a  natural 
death  of  the  king  **• 

of  twenty-three.     Edward  V,  at  the  aga  tedor.     The  ftatute  24  Geo.  II.  c.  24* 

<Kf  diirteejiy  was  recommended  by  his  fa-  in  cafe  the  crown  fliould  defccnd  to  any 

ther  to  the  care  of  the  duke  of  Glocef-  of  the  children  of  Frederic  late  prince  of 

ta ;  who  was  declared  protedlor  by  the  Wales  under  the  age  of  eighteen,  ap- 

pVivy  council.      The  ftatutes  25  Hen.  pointed  the  princefs  dowager ;^-and  that 

VIII.  c.  12.  and  28  Hen.  VIII.  c.  7.  of  5  Geo.  HI.  c.  27.  in  cafe  of  a  like 

provided,  that  the  fucceflbr,  if  a  male,  defcent  to  any  of  his  prefent  majc(^y*s 

and  under  eighteen,  or  if  a  female  and  children,  empowers  the  king  to  name 

under  fixteen,  ihould  be  till  fuch  age  in  cither  the  queen,  the  princefs  dowager, 

rtie  government  of  hia  or  her  natural  mo-  or  any  defcendaiit  of  king  George  II  re- 

ther,  (if  approved  by  the  king)  and  fuch  iiding  in  this  kingdom ;— to  be  guardian 

other  counfeJlors  as  his  majefty  (hould  and  regent,  till  the  fuccedbr  attains  fuch 

by  will  or  otherwife  appoint:  andheac-  age,  altiftcd  by  a  council  of  regency: 

cordlngly  appointed  his  fixtecn  executors  the  powers  of  them  all  being  exprefsly 

to  have  the  government  of  his  fon  Ed-  defined  and  fet  down  in  the  feveral  z<On, 
ward  VI,  and  the  kingdom,  which  exe-        c  piowd.  177,  234. 
cacon  eledcd  the  carl  of  Hertford  pro-        d  M.  49  Hen.  VI.  pi.  1—8. 

We 
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We  arc  next  to  confidcr  thofe  branches  of  the  royal  prero- 
gative, which  inveft  thus  our  fovereign  lord,  thus  all-perfe£l 
and  immortal  in  his  kingly  capacity,  with  a  number  of  au- 
thorities and  powers ;  in  the  exertion  whereof  confifts  the 
cxecuti\:e  part  of  government.  This  is  wifely  placed  in  a 
fingle  hand  by  the  Britifh  conftitution,  for  the  fake  of  una- 
nimity, ftrcngth,  and  difpatch.  Were  it  placed  in  many 
hands,  it  would  be  fubjeft  to  many  wills :  many  wills,  if 
difunited  and  drawing  different  ways,  create  weaknefs  in  a 
government;  and  to  unite  thofe  feveral  wills,  and  reduce 
them  to  one,  is  a  work  of  more  time  and  delay  than  the  exi- 
gencies of  ftate  will  afford.  The  king  of  England  is  there- 
fore not  only  the  chief,  but  properly  the  fole,  magiftrate  of 
the  nation ;  all  others  a£ling  by  commiiTion  from,  and  in 
due  fubordination  to  him  :  in  like  manner  as,  upon  the  great 
revolution  in  the  Roman  (late,  all  the  powers  of  the  antient 
magiflracy  of  the  commonwealth  were  concentred  in  the  new 
emperor  :  fo  that,  as  Gravina  *  exprcfTcs  it,  **  in  fjus  untus 
*^  perfona  veteris  reiptibltcae  vis  at  que  inajeftas  per  cumuiatas 
^*  magi/lratuum  poteflates  exprimebatur" 

After  what  has  been  premifed  in  this  chapter,  I  (hall  not 
(I  truft)  be  confidered  as  an  advocate  for  arbitrary  power, 
when  I  lay  it  down  as  a  principle,  that,  in  the  exertion  of  law- 
ful prerogative,  tlie  king  is  and  ought  to  be  abfolute ;  that  is, 
fo  far  abfolute,  that  there  is  no  legal  authority  that  can  either 
delay  or  refill  him.  He  may  rejeft  what  bills,  may  make 
what  treaties,  may  coin  what  money,  may  create  what  peers, 
may  pardon  what  offences  he  pleafes :  unlefs  where  the  con- 
ftitution hath  exprcfely,  or  by  evident  confequence,  laid  down 
fomc  exception  or  boundary ;  declaring,  that  thus  far  the 
prerogative  fhall  go  and  no  farther.  For  otherwife  the  power 
of  the  crown  would  indeed  be  but  a  name  and  a  ihadow,  in- 
fufficient  for  the  ends  of  government,  if,  where  it's  jurifdic- 
tion  is  clearly  eftablifhed  and  allowed,  any  man  or  body  of 
men  were  permitted  to  difobey  it,  in  the  ordinary  courfe  of 
Jaw :   I  fay,  in  the  ordinary  courfe  of  law ;    for  I  do  not 

«  Org*  I.   §.  103. 

cov; 
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now  fpeak  of  thofe  exiraortUnary  recourfes  to  firft  principk^y 
which  are  neccffary  when  the  contraAs  of  fociety  arc  in  dan- 
ger of  diflblution,  and  the  law  proves  too  weak  a  defence 
againft  the  violence  of  fraud  or  oppreflSon.     And  yet  the 
want  of  attending  to  this  obvious  diftindion  has  occafioned 
thefe  do£trines,  of  abfolute  power  in  the  prince  and  of  n^ . 
tional  refinance  by  the  people,  to  be  much  mifunderflood  and 
perverted,  by  the  advocates  for  flavery  on  the  one  hand,  and 
the  demagogues  of  faftion  on  the  other.     The  former,  ob- 
ferving  the   abfolute  (bvereignty  and  tranfcendent  dominion 
of  the  crown  laid  down  (as  it  certainly  is)  moft  ftrongly  and 
emphatically  in  our  law-books,  as  well  as  our  homilies,  have 
denied  that  any  cafe  can  be  excepted  from  fo  general  and 
pofitive  a  rule ;  forgetting  how  impoflible  it  is,  irl  any  practi- 
cal fyftem  of  laws,  to  point  out  beforehand  thofe  eccentrical 
remedies,  which  the  fudden  emergence  of  national  diftrefs 
may  dictate,  and  which  that  alone  can  juftify.     On  tlie  other 
hand,  over-zealous  republicans,  feeling  the  abfurdity  of  un- 
limited paflive  obedience,  have  fancifully  (or  fometimcs  fac- 
tioufly)  gone  over  to  the  other  extreme  :  and,  becaufe  refift- 
ancc  is  juftifiable  to  the  perfon  of  the  prince  when  the  being 
of  the  ftate  is  endangered,  and  the  public  voice  proclaims 
fuch  refiftance  neceflary,  they  have  therefore  allowed  to  eve^y 
individual  the  right  of  determining  this  expedience,  and  of 
employing  private -force  to  refift  even  private  oppreflion.    A 
dodrine  productive  of  anarchy,  and  (in  confequence)  equally 
fatal  to  civil  liberty  as  tyranny  itfelf.    For  civil  liberty,  rightly 
underftck)d,  confifts  in  protefting  the  rights  of  individuals  by. 
the  united  force  of  fociety  ^  fociety  cannot  be  maintained,  and 
of  courfe  can  exert  no  protection,  without  obedience  to  fome 
fovereign  power :  and  obedience  is  an  empty  name,  if  every 
individual  has  a  right  to  decide  how  far  he  himfelf  fhall  obey. 

In  the  exertion  therefore  of  thofe  prerogatives,  which  the 
law  has  given  him,  the  king  is  irrefiftible  and  sibfolute,  ac- 
cording to  the  forms  of  the  conftitution.  And  yet,  if  the  con- 
fequence of  that  exertion  be  manifeftly  to  the  grievance  or 
diihonour  of  the  kingdom,  the  parliament  will  call  his  adviferd 

to 
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to  a  juft  and  feverc  account.  For  prerogative  confiding  (as 
Mr  Locke  ^  has  well  defined  it)  in  the  difcretionary  power  of 
a£ting  for  the  public  good,  where  the  pofitive  laws  are  filent; 
if  that  difcretionary  power  be  abufed  to  the  public  detriment, 
fuch  prerogative  is  exerted  in  an  unconflitutional  manner. 
Thus  the  king  may  make  a  treaty  with  a  foreign  ftate,  which 
fliall  irrevocably  bind  the  nation  5  and  yet,  when  fuch  treaties 
have  been  judged  pernicious,  impeachments  have  purfued  thofe 
minifters,  by  whofe  agency  or  advice  they  were  concluded. 

The  prerogatives  of  the  crown  (in  the  fenfe  under  which 
we  are  now  confidcring  them)  refpeft  either  this  nation's  in- 
tercourfe  with  foreign  nations,  or  it's  own  domeftic  govern- 
ment and  civil  polity. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate 
or  reprefentative  of  his  people.  It  is  impofliblc  that  the  indi- 
viduals of  a  ftate,  in  their  colle£live  capacity,  can  tranfa£l  the 
affairs  of  that  ftate  with  another  community  equally  nume- 
rous as  themfelves.  Unanimity  muft  be  wanting  to  their 
meafures,  and  ftrength  to  the  execution  of  their  counfels.  In 
the  king  therefore,  as  in  a  center,  all  the  rays  of  his  people 
are  united,  and  form  by  that  union  a  confiftency,  fplendor, 
and  power,  that  make  him  feared  and  refpefted  by  foreign 
potentates  ;  who  would  fcruple  to  enter  into  any  engagement, 
that  muft  afterwards  be  revifed  and  ratified  by  a  popular  at 
fembly.  What  is  done  by  the  royal  autliority,  with  regard 
to  foreign  powers,  is  tlie  adt  of  the  whole  nation :  what  is 
done  without  the  king's  concurrence  is  the  a£l  only  of  pri- 
vate men.  And  fo  far  is  this  point  carried  by  our  law,  that 
it  hath  been  held  ^,  that  ftiould  all  the  fubjefts  of  England 
make  war  with  a  king  in  league  with  the  king  of  England, 
without  the  royal  aflcnt,  fuch  war  is  no  breach  of  the  league. 
And,  by  the  ftatute  2  Hen.  V.  c.  6.  any  fubjcft  committing 
ads  of  hoftility  upon  any  nation  in  league  with  the  king  was 
declared  to  be  guilty  of  high  trcafon  :  and,  though  that  a£l 
was  repealed  by  the  ftatute  20  Hen.  VI.  c.  11.  fo  far  as  re- 

f  on  Gov.  2.  §.  1 66.  (4  Inft*  152. 

lates 
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lates  to  the  making  this  offence  high  treafon^  yet  ftill  it  re- 
mains a  very  great  oflence  againft  the  law  of  nations,  and  pu- 
niihable  by  our  iaws^  either  capitally  or  otherwife,  according 
to  the  circumftances  of  the  cafe. 

L  The  king  therefore,  conCdered  as  the  reprefentativc  of 
his  people,  has  the  fole  power  of  fending  embafiadors  to  fo- 
reign ftates,  and  receiving  embafTadors  at  home.  This  may 
lead  us  into  a  ihort  digreihon,  by  way  of  inquiry,  how  far  the 
municipal  laws  of  England  intermeddle  with  or  protect  the 
rights  of  thefe  meifengers  from  one  potentate  to  another^ 
whom  we  call  embafTadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of 
embafTadors  are  determined  by  the  law  of  nature  and  nations, 
and  not  by  any  municipal  conftitutions.  For,  as  they  repre- 
fent  the  perfons  of  their  refpeftive  matters,  who  owe  no  fub- 
je£tion  to  any  laws  but  thofe  of  their  own  country,  their  ac- 
tions are  not  fubjeft  to  the  control  of  the  private  law  of  that 
ftate,  wherein  they  are  appointed  to  refide.  He  that  is  fub- 
jeft  to  the  coercion  of  laws  is  necefTarily  dependent  on  that 
power  by  whom  thofe  laws  were  made  :  but  an  embafTador 
ought  to  be  independent  of  every  power,  except  that  by  which 
he  is  fent ;  and  of  confequence  ought  not  to  be  fubjcdl  to 
the  mere  municipal  laws  of  that  nation,  wherein  he  is  to  ex- 
ercife  his  funftions.  If  he  grofsly  offends,  or  makes  an  ill 
ufe  of  his.  charafter,  he  may  be  fent  home  and  accufed  before 
his  matter  ^  j  who  is  bound  either  to  do  juftice  upon  him,  or 
avow  himfelf  the  accomplice  of  his  crimes  *.  But  there  is 
great  difpute  among  the  writers  on  the  laws  of  nations,  whe- 
ther this  exemption  of  embafTadors  extends  to  all  crimes,  as 
well  natural  as  pofitive ;  or  whether  it  only  extends  to  fuch 
as  arc  mala  prohibitay  as  coining,  and  not  to  thofe  that  arc 
mala  in  fe^  as  murder*'.  Our  law  feems  to  have  formerly 
taken  in  the  refiri£lion,  as  well  as  the  general  exemption. 

^  As  was  done  with  count  Gyllen-  k  Van  I^euwen  in  Ff*  50.  7.  17. 

fccTgthe  Swedi/h  xnlniAer  to  Great  Bri-  Barbcyrac's  Tufr'.  /.  8,  f.  9.  §.  9.  Zc  17. 

tain.  A.  D.  1716.  Van  P\nket/hock  d<  fi,r9  Ugaur*  c,  17, 

'  Sp.  L.  26.  21.                        .  i3|  19. 

For 
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For  it  has  been  held,  both  by  our  common  lawyers  and  civi- 
lians S  that  an  embaiTador  is  privileged  by  the  law  of  nature 
and  nations ;  and  yet,  if  he  commits  any  offence  againft  the 
law  of  reafon  and  nature,  he  fliall  lofe  his  privilege  " :  and 
that  therefore,  if  an  embaflador  confpires  the  death  of  the 
king  in  whofe  land  he  is,  he  may  be  condemned  and  executed 
for  trcafon ;  but  if  he  commits  any  other  fpecies  of  trea« 
fon,  it  is  otherwife,  and  he  mud  be  fcnt  to  his  own  king- 
dom ".  And  thefe  pofitions  feera  to  be  built  upon  good  ap- 
pearance of  reafon.  For  fince,  as  we  have  formerly  fhewn, 
all  municipal  laws  a£b  in  fubordination  to  the  primary  law  of 
nature,  and,  where  they  annex  a  puniflimcnt  to  natural 
crimes,  are  only  declaratory  of  and  auxiliary  to  that  law ; 
therefore  to  this  natural  univerfal  rule  of  juftice  embaffadors, 
as  well  as  other  men,  are  fubjc£t  in  all  countries ;  and  of 
confequence  it  is  reafonable  that,  wherever  they  tranfgrefs  it, 
there  they  fliall  be  liable  to  make  atonement  •.  But,  how- 
ever thefe  principles  might  formerly  obtain,  the  general  prac- 
tice of  this  country,  as  well  as  of  the  reft  of  Europe,  feems 
now  to  purfue  the  fentiments  of  the  learned  Grotius,  that  the 
fecurity  of  embaffadors  is  of  more  importance  than  the  pu- 
nifliment  of  a  particular  crime  *•.  And  therefore  few,  if  any, 
examples  have  happened  within  a  century  paft,  where  an  em- 
baffador  has  been  puniflied  for  any  offence,  however  atrocious 

in  it's  nature. 

> 

In  refpeft  to  civil  fuits,  all  the  foreign  jurifts  agree,  that 
neither  an  embaffador,  or  any  of  his  train  or  comitef,  can  be 
protecutcd  for  any  debt  or  contract  in  the  courts  of  that  king- 
dom wherein  he  is  fent  to  refide.  Yet  fir  Edward  Coke 
maintains,  that,  if  an  embaffador  make  a  contra£b  which  is 
good  Jure  gentium^  he  fliall  anfwer  for  it  here  ^.  But  the 
truth  is,  fo  few  cafes  (if  any)  had  arifen,  wherein  the  privi- 
lege was  either  claimed  or  difputed,  even  with  regard  to  civil 
fuits,  that  our  law-books  are  (in  general)  quite  filent  upon 

'   z  Roll.  Rep.  175.      3  Bul^*  zj»         9  Seeuritas  legatorum  utilUati  qvae  ex 

«  4  I  nil.  153.  pfana  eft  f  raff  onderst,     (de  jure  b   S» 

ft  I  Roll.  Rep.  185.  p,  18.  4.  4*} 
•  Foftcr's  reports.  iS8.  *l  4  Izift.  153. 


it. 


til.  7*  q/*  Persons.  ^55 

it  previous  to  the  reign  of  queen  Anne ;  when  an  embafla^ 
dor  from  Peter  the  great,  czar  of  Mufcovy^  was  aftually  ar-» 
reded  and  taken  out  of  his  coach  in  London  %  for  a  debt  of 
fifty  pounds  which  he  had  there  contracted.  Inftead  of  ap« 
pljring  to  be  difcharged  upon  his  privilege,  he  gave  bail  to  the 
adion^  and  the  next  day  complained  to  the  queen.  The  per- 
fons  who  were  concerned  in  the  arreft  wera examined  before 
the  privy  council  (of  which  the  lord  chief  juflice  Holt  was  at 
the  fame  time  fwom  a  member  *)  and  feventeen  were  com- 
mitted to  prifon  ^ :  moft  of  whom  were  profecuted  by  informa- 
tion in  the  court  of  queen's  bench,  at  the  fuit  of  the  attorney 
general",  and  at  their  trial  before  the  lord  chief  juftice  were 
convi&ed  of  the  fafts  by  the  jury  ^,  referving  the  qucflion  of 
law,  how  far  thofe  fadls  were  criminal,  to  be  afterwards  ar- 
gued before  the  judges ;  whiclvqueftion  was  never  determined. 
In  the  mean  time  the  czar  refented  this  affront  very  highly, 
and  demanded  that  the  lheri{F  of  Middlefex  and  all  others  con- 
cerned in  the  arreft  (hould  be  punifhed  with  inftant  deatli  ^. 
But  the  queen  (to  the  amazement  of  that  defpotic  co^rt)  di- 
re&ed  her  fecretary  to.  inform  him,  "  that  Ihc  could  inili£): 
•*  no  punifhment  upon  any,  the  meaneft,  of  her  fubjeft§,  un- 
**  Icfe  warranted  by  the  law  of  the  land :  and  therefore  was 
•*  perfuaded  that  he  wpuld  not  infift  upon  impoiTibilities  y.'* 
To  fatisfy  however  the  clamours  of  the  foreign  minifters  (who 
made  it  a  common  caufe)  as  well  as  to  appeafe  the  wrath  of 
Peter,  a  bill  was  brought  into  parliament  *,  and  afterwards 
pafied  into  a  law  *,  to  prevent  and  to  punifti  fuch  outrageous 
infolence  for  the  future.  And  with  a  copy  of  this  a£l,  ele- 
gantly engrofled  and  illuminated,  accompanied  by  a  letter  from 
die  queen,  an  embaffador  extraordinary  ^  was  commiffioned 
to  appear  at  Mofcow  ^,  who  declared  "  that  though  her  ma- 
*'  jefty  could  not  inflift  fuch  a  punifhment  as  was  required, 

'  ai  July  1708.    Boyefs  annals  of  T  ii  Jan.  1708,    Illd,  Mod.  Un» 

qaeen  Anne.  Hift.  xxxv.  454. 

•  25  July  1708.     Uid,  *  Com.  Jouro.  13  Dec.  1708. 
«  25, 29  July  1708.     Uy4  •  21  Apr.  1709.     Boyer,  i^iV/. 

•  23  Oa.  1708.     Uid^  ^  Mr  Whitworth. 

^  14  Feb.  1708.^  Uid.  «  8  Jan.  1709.     Boycr,  ihlJ. 

«  17  Sept.  J  70S  •     Wul, 
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«  bccaufc  of  the  dcfcfi  in  that  particular  of  the  former  cfta- 
«*  blifhed  conftitutions  of  her  kingdom,  yet,  with  the  una- 
*<  nimous  confent  of  the  parliament,  {he  had  caufcfd  a  new 
**  zSt  to  be  pafled,  to  fcrve  as  a  law  for  the  future."  This 
humiliating  ftep  was  accepted  as  a  full  fatisfa£lion  by  the 
czar ;  and  the  offenders,  at  his  requeft,  were  difcharged  from 
all  farther  profecution. 

This  ftatute  ^  recites  the  arreft  which  had  been  made,  <'  in 
«•  contempt  of  the  protcftion  granted  by  her  majefty,  con- 
<•  trary  to  the  law  of  nations,  and  in  prejudice  of  the  rights 
*<  and  privileges,  which  erabaffadors  and  other  public  mini* 
"  fters  have  at  all  times  been  thereby  pofleffed  of,  and  ought 
«*  to  be  kept  facred  and  inviolable  :'*  wherefore  it  enafls^ 
that  for  the  future  all  procefs  whereby  the  perfon  of  any  cm- 
baffador,  or  of  his  domeftic  or  domeftic  fervant  may  be  ar- 
refted,  or  his  goods  diftrained  or  feifed,  (hall  be  utterly  null 
and  void',  and  the  perfons  profecuting,  foliciting,  ot execut- 
ing fuch  procefs  fhall  be  deemed  violaters  of  the  law  of  na- 
tions, and  difturbers  of  the  public  repofe ;  and  (hall  fuflt^r 
fuch  penalties  and  corporal  puniihment  as  the  lord  chancellor 
and  the  two  chief  juftices,  or  any  two  of  them,  (hall  think 
fit.  But  it  is  exprefsly  provided,  that  no  trader,  within  the 
defcription  of  the  bankrupt  laws,  who  (hall  be  in  the  fervice 
of  any  cmbaffador,  (hall  be  privileged  or  protefted  by  this 
a£t  S  nor  (hall  any  one  be  puni(Ked  for  arrefting  an  emba(ra- 
dor's  fervant,  unlefs  his  name  be  regiftered  with  the  fecrctary 
of  ftate,  and  by  him  tranfmittcd  to  the  (heriffs  of  London  and 
Middlefex.  Exceptions  that  are  ftriftly  conformable  to  the 
rights  of  embafladors ",  as  obferved  in  the  moft  civilized 
countries.  An;!,  in  confequence  of  this  ftatute,  thus  de- 
claring and  enforcing  the  law  of  nations,  thefe  privileges  arc 

*  7  Ann.  c.  rz.  fff^^h  opparet  tamnt  fatU  eo  fioBfertht- 

*  Saepe  quatfitum  eft  an  ctmUum  nume"  re,  qui  in  legati  iegatinifve  (fficio  ntmjunu 
re  etjure  babendifunty  qui  hgatum  com}"  Sl^um  autemea  ret  vonnunquam  turbas  dt- 
tantur,  non  ut  inftruBior  jiat  legatio,  fed  derit,  optima  exffnph  in  ^V^vjdttm  aulix 
unict  ut  lucrofuo  confulantf  inftitoret forte  ol'tm  reeeptum  fuity  uttrgaruiteAeretur  tsi' 
ft  mercat&res.  Ef,quamvis  boafaepede-  bib  ere  nomenclaturam  comitum  Jnotawu 
ftndtrint  et  comitum  loco  habere  voluerirj  Van  Bynker/h.  f.  15.  propefincmm 
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now  held  to  be  part  of  the  law  of  the  land,  and  are  conftantly' 
allowed  in  the  courts  of  common  law '. 

II,  It  is  alfo  the  king's  prerogative  to  make  treaties,  leagues, 
and  alliances  with  foreign  ftates  and  princes.  For  it  is  by  the 
law  of  nations  efTential  to  the  goodnefs  of  a  league,  that  it  be 
made  by  the  fovereign  power  ^  j  and  then  it  is  binding  upon 
the  whole  community :  and  in  England  the  fovereign  power^ 
quoad  AoCf  is  vefted  in  the  perfon  of  the  king.  Whatever  con-, 
trafts  therefore  he  engages  in,  no  other  power  in  the  kingHom 
can  legally  delay,  refift,  or  annul.  And  yet,  left  this  plenitude 
of  authority  ihould  be  abufed  to  the  detriment  of  the  public, 
the  conftitution  (as  was  hinted  before)  hath  here  interpofed. 
a  check,  by  the  means  of  parliamentary  impeachment,  for  the 
punifhment  of  fuch  minifters  as  from  criminal  motives  advife 
or  conclude  any  treaty,  which  (hall  afterwards  be  judged  to 
derogate  from  the  honour  and  intereft  of  the  nation. 

ni.  Upon  the  fame  principle  the  king  has  alfo  the  fole 
prerogative  of  making  war  and  peace.  For  it  is  held  by  all 
the  writers  on  the  law  of  nature  and  nations,  that  the  right 
of  making  war,  which  by  nature  fiibfifted  in  every  individual, 
is  given  up  by  all  private  perfons  that  enter  into  fociety,  and 
is  vefted  in  the  fovereign  power  ^ :  and  this  right  is  given  up» 
not  only  by  individuals,  but  even  by  the  entire  body  of  peo- 
ple, that  are  under  the  dominion  of  a  fovereign.  It  would 
indeed  be  extremely  improper^  that  aily  number  of  fubje£ls 
ihould  have  the  power  of  binding  the  fupreme  magiftrate,  and 
putting  him  againft  his  will  in  a  ftate  of  war.  Whatever  hof- 
tilities  therefore^  may  be  committed  by  private  citizens,  the 
ftate  ought  not  to  be  afTefted  thereby ;  unlefs  that  ihould 
juftify  their  proceedings,  and  thereby  become  partner  in  the 
guilt.  Such  unauthorized  voluntiers  in  violence  are  not  rank- 
ed among  open  enemies,  but  are  treated  like  pirates  and  rob- 
bers :  according  to  that  rule  of  the  civil  law  ^ ;  ho/les  hifunt 
qui  nobiSf  out  quibus  noSy  puhlice  helium  detrevimus  :  caeteri 
Uurones  aut  praedones  fuut.     And  the  reaibn  which  is  given  by 

*"  Fitsg.  2CX3.     Stra.  797.  bcyr*  w  /«f«  ' 

e  Puff.  L.  of  N.  b.  8.  c.  9.  %.  6.  1  Ff.  50.  |6.  118. 

^  PttiT.  b.  S.  c^  6.  §•  8.  and  Bar. 
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Grotius  j,  why  according  to  the  law  of  nations  a  denunciation 
of  war  ought  always  to  precede  the  aftual  commencement  of 
hoftilities,  is  not  fo  much  that  the  enemy  may  be  put  upon 
his  guard,  (which  is  matter  rather  of  magnanimity  than  right) 
feut  that  it  may  be  certainly  clear  that  the  war  is  not  under-' 
taken  by  private  perfons,  but  by  the  will  of  the  >^hole  commu* 
nity ;  whofe  right  of  willing  is  in  this  cafe  transferred  to  the 
fupreme  magiftratc  by  the  fundamental  la^s  of  fociety-  So 
that,  m  order  to  make  a  war  completely  efieSual,  it  is  necef- 
fary  titrith  us  in  England  that  it  be  publicly  declared  and  duly 
proclaimed  by  the  king's  authority ;  and,  then,  all  parts  of 
both  the  contending  nations,  from  the  hfgheft  to  the  lowed, 
are  bound  by  it.  And  wherever  the  right  refides  of  beginning 
a  national  War,,  there  alfo  mull  refide  the  right  of  ending  it, 
or  the  po^er  6f  making  peace.  And  the  fame  check  of  parlia- 
riientary  impeachment,  for  improper  or  inglorious  condu£t, 
in  beginning,  conducting,  or  concluding  a  national  war,  is 
in  general  fufficient  to  reftfain  the  minifters  of  the  crown  from 
a  wanton  or  injurious  exertion  of  this  great  prerogative^ 

IV.  But,  as  the  delay  of  making  war  may  fomctifties  be  de- 
trimental to  individuals  who  have  fufFered  by  depredations 
from  foteign  potentates,  our  laws  have  in  fome  refpe£ls  armed 
the  fubjeft  ^ith  powers  to  impel  the  prerogative ;  by  diredling 
the  minifters  of  the  crown  to  ifliie  letters  of  marque  and  repri- 
fal  upon  due  demand :  the  prerogative  of  gfaftting  which  is 
nearly  related  to,  and  plainly  derived  frolm,  that  other  of 
making  war ;  this  being  indeed  only  an  inconiplete  ftate  of 
hoftilities,  and  generally  ending  in  a  formal  denunciation  of 
war.  Thefe  letters  are  grantable  by  the  law  of  nations  ^, 
whenever  the  fubjefts  of  one  ftate  are  oppreitcd  and  injured  by 
thofe  of  another ;  and  juftice  is  denied  by  that  ftate  to  which 
the  opprefTor  belongs-  In  this  cafe  letters  of  marque  and  repri- 
fal  (words  ufed  as  fynonimous ;  and  fignifying,  the  latter  a 
•  taking  in  return,  the  former  the  pafling  the  frontiers  in  order 
to  fuch  taking  *)  may  be  obtained,  in  order  to  feife  the  bodies 
or  goods  of  the  fubje£ts  of  the  offending  ftate^  until  fatisfa£tiou 

J  dejureb,  (^ p»  /•  3.  f.  3.  §.  ii«  1  Dufrcfne,  tit.  Marca* 

k  J6id,  I.  3.  (f  2»  ^.  4  &  5« 
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be  made,  wbererer  they  happen  to  be  found.  And  indeed  this 
cuftom  of  reprifals  feems  difhited  hj  nature  herfelf ;  for  which 
ftaibn  we  find  in  the  mod  antient  times  very  notable  inftance$ 
of  it  *.  But  here  the  necef&ty  is  obvious  of  calling  in  the  fo* 
Tercign  power,  to  determine  when  reprifals  may  be  made ;  elfe 
every  private  fufierer  would  be  a  judge  in  his  own  caufe.  In 
puffuance  of  which  principle,  it  is  with  us  declared  by  the 
ftatute  4  Hen.  V.  c.  7.  that^  if  any  fubje£ls  of  the  realm  are 
opprefied  in  time  of  truce  by  any  foreigners,  the  king  will 
grant  marque  in  due  form,  to  all  that  feel  themfelves  grieved. 
Which  form  is  thus  dire&ed  to  be  pbferved :  the  fufierer 
muft  fiift  apply  to  the  lord  privy-feal,  and  he  (hall  make  out 
letters  of  requeft  under  the  privy-feal  |  and^  if,  after  fuch 
requeft  of  fatisfadion  made,  the  party  required  do  not  within 
convenient  time  make  due  fatisfa&ion  or  reilitutioq  to  the 
party  grieved,  the  lord  chancellor  (hall  make  him  out  letters 
of  marque  under  the  great  feal ;  and  by  virtue  of  thefe  he  may 
attack  and  feife  the  property  of  the  aggrcflbr  nation,  withput 
hazard  of  being  condemned  as  a  robber  or  pirate. 

• 

V.  Upon  exadly  the  fame  rcafop  (lands  the  prerogative  of 
granting  fafe-condu6b|  without  which  by  the  law  of  nations 
no  member  of  one  focicty  has  a  right  to  intrude  into  another. 
And  therefore  Puffendorf  very  juftly  refolves  ",  that  it  is  left 
in  the  power  of  all  ftates,  to  take  fuch  meafures  about  the 
admii&on  of  ftrangers,  as  they  think  convenient ;  thofe  being 
ever  excepted  who  are  driven  on  the  coafts  by  nccpflity,  or  by 
any  caufe  that  deferves  pity  or  compaflTion.    Great  tendemefs 
is  (hewn  by  our  laws,  not  only  to  foreigners  in  diftrcfs  (as 
will  appear  when  we  come  to  fpeak  of  (hipwrecks)  but  with 
regard  alfo  to  the  admiCTion  of  ftrangers  who  come  fpontane- 
oufly.     For  fo  long  as  their  nation  continues  at  peace  with 
ours,  and  they  themfelves  behave  peaceably,  they  are  under 

«  See  the  account  given  by  Ncftor,  in  private  fubjea.  of  the  P> Han  kingdom  $ 

tbe  devcnth  book  of  the  Uiad,  of  the  out  of  which  booty  the  king  took  thre. 

leprifalf  made  by  himfelf  on  the  EpeJan  hundred  head  of  cattle  for  his  own  dc^ 

nation}  from  whom  he  took  a  multi-  mand,  and  the  reft  were  equitably  di^ 

tude  of  cattle,   as  a  fatisfaftion  for  a  vidcd  among  the  other  creditors. 
priie  won  at  the  Elian  games  by  his  fa-         "  Law  oi  N.  and  N.  b.  3.  c  S-  5-  9i 
(her  Ndeus,  an4  for  debu  due  to  many 
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the  kmg^s  protc^iion ;  though  liable  to  be  fent  home  whenever 
the  king  fees  occafion.  But  no  fubje£^  of  a  nation  at  war 
with  us  can,  by  the  law  of  nations,  come  into  the  realm,  nor 
can  travel  himfelf  upon  the  high  feas,  or  fend  his  goods  and 
merchandize  from  one  place  to  another,  without  danger  of 
being  feifed  by  our  fubje£ts,  unlefs  he  has  letters  of  fafe- 
.condu£)-  'y  which  by  divers  antient  ftatutes^  muft  be  granted 
under  the  king's  great  feal  and  inrolled  in  chancery,  or  elfe 
are  of  no  effe£l :  the  king  being  fuppofed  the  beil  judge 
of  fuch  emergencies,  as  may  deferve  exception  from  the 
general  law.  of  arms.  But  paflports  under  the  king's  fign« 
manual^  or  licences  from  his  embaiTadors  abroad,  are  now 
more  ufually  obtained^  and  are  allowed  to  be  of  equal 
validity. 

Indeed  the  law  of  England,  as  a  commercial  country^ 
pays  a  very  particular  regard  to  foreign  merchants  in  innume- 
rable inftances. •  One  I  cannot  omit  to  mention:  that  by 
magna  carta  P  it  is  provided,  that  all  merchants  (unlefs  pub- 
licly prohibited  before-hand)  Ihall  have  fafe-condu£t  to  de- 
part from,  to  come  into,  to  tarry  in,  and  to  go  through  Eng- 
land, for  the  exercife  of  merchandize,  without  any  unrea- 
fonable  impofts,  except  in  time  of  war :  and,  if  a  war  breaks 
out  between  us  and  their  country,  they  fhall  be  attached  (if 
in  England)  without  harm  of  body  or  goods,  till  the  king  or 
his  chief  jufticiary  be  informed  how  our  merchants  are  treat- 
ed in  the  land  with  which  we  are  at  war ;  and,  if  ours  be  fe- 
cure  in  that  land,  they  fhall  be  fecure  incurs.  This  feems 
to  have  been  1  common  rule  of  equity  among  all  the  northern 
nations ;  for  we  learn  from  Stiernhook  4,  that  it  was  a  max- 
im among  the  Goths  and  Swedes,  *'  quam  legem  exteri  nMs 
**  pofuere^  eandem  Hits  ponemusr  But  it  is  fomewhat  extraor- 
dinary, that  it  fhould  have  found  a  place  in  magna  carta^  a 
mere  interior  treaty  between  the  king  and  his  natural-bom 
fubje£ts :  which  occafions  the  learned  Montefquieu  to  remark 
with  a  degree  of  admiration,  <<  that  the  Englifh  have  made 


o  15  Hen.  VI.  c.  3.  18  Hen.  VI,        P  f.  30, 
%•  8«  20  Hco*  VI.  c«  I..  9  dejurt  Suntu  /•  3*  €•  4« 
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^  the  protefllon  of  firetgn  merchants  out  o£  the  articles  o£ 
^  their  national  liberty  ^*'  But  indeed  it  well  juftiiies  another 
obfervation  which  he  has  made  *»  ''  that  the  Engliih  know 
<*  better  than  any  other  people  upon  earth,  how  to  value  at 
^  the  fame  time  thefe  three  great  advantages,  religion,  li-- 
**  berty,  and  commerce."  Very  difierent  from  the  genius 
of  the  Roman  people  9  who  in  their  manners,  their  confti- 
tution,  and  even  in  their  laws,  treated  commerce  as  a  difho- 
Borable  employment,  and  prohibited  the  exercife  thereof  to 
perfons  of  birth,  or  rank,  or  fortune ' :  and  equally  dif- 
ferent from  the  bigotry  of  the  canonifts,  who  looked  pn  trade 
as  inconfiftdnt  with  chriftianity  %  and  determined  at  the 
council  of  Melfi,  under  pope  Urban  II,  A.  D.  1090,  that 
it  was  impoffible  with  a.fafe  confcience  to  exercife  any 
traffic,  or  follow  the  proTeilion  of  the  law  ^. 

.These  are  the  principal  prerogatives  of  the  king  refpe6l- 
ing  this  nation's  intercourfe  with  foreign  nations ;  in  all  of 
which  he  is  confidered  as  the  delegate  or  reprefentative  of  his 
people.  But  in  dojneftic  afiairs  he  is  confidered  in  a  great 
variety  of  characters,  and  from  thence  there  arifes  an  abun« 
dant  number  of  other  prerogatives. 

'  L  FiEST,  he  is  a  conftituent  part  of  the  fupreme  iegifla- 
tive  power  j  and,  as  fuch,  has  the  prerogative  of  reje£ling 
fuch  provifions  in  parliament,  as  he  judges  improper  to  ba 
pafled.  The  expediency  of  which  conftitution  has  befoi^e  been 
evinced  at  large  \  I  fliall  only  farther  remark,  that  the  king 
is  not  bound  by  any  a£t  of  parliament,  unlefs  he  be  named 
therein  by  fpecial  and  particular  words.  The  moft  general 
words  that  can  be  devifed  ("  any  perfon  or  perfons,  bodies 
^  pQUtic^  or  corporate,  is^c"J  aflfeA  not  him  in  the  leaft,  if 

r  Sp.  La  10.  zj^a  effimereatori  aut  fi  volueris  iffty  prtjieU 
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they  may  tend  to  rcftrain  or  diminiih  any  of  his  rights  or  m- 
tcrefts  y.  For  it  would  be  of  moft  mifchicvous  confequence 
to  the  public,  if  the  ftrength  of  the  executive  power  were 
liable  to  be  curtailed  without  it's  own  exprefs  confent,  by 
conftrufliions  and  implications  of  the  fubjc^.  Yet,  where  axz 
a£t  of  parliament  is  exprefsly  made  for  the  prcfervation  of 
public  rights  and  the  fuppreflion  of  public  wrongs,  and  does 
not  interfere  with  the  eftabliihed  rights  of  the  crown,  it  isi 
faid  to  be  binding  as  well  upon  the  king  as  upon  the  fubjed):  *  ; 
and,  like  wife,  the  king  may  take  the  benefit  of  any  ps^rticu- 
lar  aft,  though  he  be  not  efpecially  named  *•  *   ' 

'  II.  The  king  is  confidered,  in  the  next  place,  as  the  ge« 
neraliffimo,  or  the  firft  in  military  command,  within  the. 
kingdom.  The  great  end  of  fociety  is  to  proteft  the  weak^ 
nefs  of  individuals  by  the  united  ftrength  of  the  community: 
and  the  principal  ufe  of  government  is  to  dire£i  that  united 
ftrength  in  the  beft  and  moft  efFeftual  manner,  to  anfwer  the 
end  propofed  Monarchical  government  is  allowed  to  be  the 
fitteft  of  any  for  this  purpofe :  it  follows  therefore,  from  the 
very  end  of  it's  inftitution,  that  in  a  monarchy  the  militarY 
power  muft  be  trufted  in  the  hands  of  the  prince. 

In  this  capacity  therefore,  of  general  of  the  kingdom,  the 
king  has  the  fole  power  of  railing  and  regulating  fleets  and 
armies.  Of  the  manner  in  which  they  are  raffed  and  regu-> 
lated  I  {hall  fpeak  more,  when  I  come  to  confider  the'  mill-* 
tary  ftate.  We  are  now  only  to  confider  the  prerogative  of 
enlifting  and  of  governing  them :  which  indeed  was  difputed 
and  claimed,  contrary  to  all  reafon  and  precedent,  by  the  long 
parliament  of  king  Charles  I  \  but,  upon  the  reftoration  of 
his  fon,  was  folemnly  declared  by  the  ftatute  13  Car.  n« 
c.  6.  to  be  in  the  king  alone :  for  that  the  fole  fupreme  go« 
vernment  and  command  of  tKe  militia  within  all  his  majefty's 
realms  and  dominions,  and  of  all  forces  by  fea  and  land,  and 
of  all  forts  and  places  of  ftrength,  ever  was  and  is  the  un« 
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doubted  right  of  his  majefty,  and  bis  royal  predeceflbrs,  king$ 
and  queens  of  England ;  and  that  both  or  either  houfe  o£ 
parliament  cannot^  nor  ought  to,  pretend  to  the  {i^ne. 

This  ftatute,  it  is  obvious  to  obferve,  extends  not  only  to 
fleets  and  armies,   but  alfo  to  forts,   and  other  places  of 
ftrength,  within  the  realm ;  the  fole  prerogative  as  well  of 
ere£^ing,  as  manning  and  governing  of  which,  belongs  to 
the  king  in  his  capacity  of  general  of  the  kingdom  ^ :  and  all 
^ands  were  formerly  fubje£l  to  a  tax,  for  building  of  caftles 
wherever  the  king  thought  proper.  This  was  one  of  the  three 
tlungs,  from  contributing  to  the  performance  of  which  no 
lands  were  exempted ;  and  therefore  called  by  our  Saxon 
anceftors  the  trimda  neceffitas  :  fc.  pontls  reparatioj  arcis  con^ 
Jlru^iOf  et  expeditio  contra  hojlem  ^.     And  this  they  were  called 
upon  to  do  fo  often,  that,  as  Cr  Edward  Coke  from  M.  Fa^* 
ris  azures  us**,  there  were  in  the  time  of  Henry  II.  iiij 
ca{Ue$  fubfifting  in  England.    The  inconveniencies  of  which^ 
when  granted  out  to  private  fubje£ls,  the  lordly  barons  o£ 
thofe  times,  were  feverely  felt  by  the  whole  kingdom ;  for,  as 
William  of  Newburgh  remarks  in  the  reign  of  king  Stephen, 
f '  erant  in  Anglia  quodammodo  tot  reges  W  poiius  tyranni,  qugf 
f *  domim  cafiellorum :"  but  it  was  felt  by  none  more  fenfibly 
than  by  two  fucceeding  princes,  king  John  and  king  Henry  III. 
An4  therefore,  the  greateft  part  of  them  being  demolifhed 
in  the  barons'  wars,  the  kings  of  after-times  have  been  very 
cautious  of  fufiering  them  to  be  rebuilt  in  a  fortified  man- 
lier :  and  fir  Edward  Coke  lays  it  down  ®,  that  no  fubjed 
can  build  a  caftle,  or  houfe  of  ftrength  imbattled,  or  other 
fortrefs  defenQble,  without  the  licence  of  the  king ;  for  the 
4}anger  which  might  enfue,  if  every  man  at  his  pleafure 
piight  do"  it. 

It  is  partly  upon  the  fame,  and  partly  upon  a  fifcal  foun- 
dation, to  fecure  his  marine  revenue,  that  the  king  has  thq 
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prerogative  of  appointing  ports  and  havens^  or  fuch  places 
onljr,  fofr  perfons  and  merchandize  to  pafs  into  and  out  of 
the  realm^  as  he  in  his  wifdom  fees  pi'oper.  By  the  feodal 
law  all  navigable  rivers  and  havens  were  computed  among 
the  regalia  ^,  and  were  fubje^l  to  the  fovercign  of  the  ftatc. 
And  in  England  it  hath  always  been  holden,  that  the  king  is 
lord  of  the  whole  ihore  s,  and  particularly  is  the  guardian  of 
the  ports  and  havenS}  which  are  the  inlets  and  gates  of  the 
realm  *» :  and  therefore,  fo  early  as  the  reign  of  king  John, 
we  find  ihi|^s  feifed  by  the  king's  officers  for  putting  in  at  a 
place  that  was  not  a  legal  port '.  Thefe  legal  ports  were 
undoubtedly  at  iirft  aiTigned  by  the  crown ;  (ince  to  each  of 
them  a  court  of  portmote  is  incidexlt  \  the  jurifdi£lion  of 
which  muft  flow  from  the  royal  authority  :  the  great  ports  of 
the  fea  are  alfo  referred  to,  as  well  known  and  eftabliihed^ 
by  flatute  4  Hen.  IV.  c.  20.  which  prohibits  the  landing 
elfewhere  under  pain  of  coniifcation  :  and  the  ftatute  i  Eliz. 
C*  II-  recites,  that  the  franchife  of  lading  and  difcharging 
had  been  frequently  granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  die  fran« 
chife  of  havens  and  ports,  yet  he  had  not  the  power  of  re- 
fumption,  or  of  narrowing  and  confining  their  limits  when 
once  eftablifhed  \  but  any  perfon  had  a  right  to  load  or  dis- 
charge his  merchandi:se  in  any  part  of  the  haven :  whereby 
the  revenue  of  the  cuftoms  was  much  impaired  and  dimi* 
nifhed,  by  fraudulent  landings  in  obfcure  and  private  cor* 
ners.  This  occafioned  the  ftatutes  of  i  Eliz.  c.  11.  and 
13  &  14  Car.  II.  c.  II.  $•  14.  which  enable  the  crown  by 
commiffion  to  afcertain  the  limits  of  all  ports,  and  to  af£gn 
proper  wharfs  and  quays  in  each  port,  for  the  exclufive 
landing  and  loading  of  merchandise. 

Thb  eref^ion  of  beacons,  light-houfes,  and  fea-marks,  is 
alfo  a  branch  of  the  royal  prerogative :  whereof  the  firft  was 
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antiently  ufed  in  order  to  alarm  the  country,  in  cafe  of  the 
approach  of  an  enemy ;  and  all  of  them  are  fignally  ufef^ 
in  guiding  and  preferving  vefiels  at  fea  by  night  as  well  as  by 
day.  For  this  purpofe  the  king  hath  the  exclufive  power, 
by  commii&on  under  his  great  feal ',  to  caufe  them  to  be 
cre&ed  in  fit  and  convenient  places  "^^  as  well  upon  the  lands 
of  the  fubje£l  as  upon  the  demefnes  of  the  crown  :  which 
power  is  ufually  vefted  by  letters  patent  in  the  office  of  lord 
high  admiral  ^  And  by  ftatute  8  Eliz.  c.  13.  the  corpora- 
tion of  the  trinity-houfe  are  impowered  to  fet  up  any  beacons 
or  fea-marks  wherever  they  ihall  think  them  neceflary )  and 
if  the  owner  of  the  land  or  any  other  perfon  fhall  deftroy 
them,  or  (hall  take  down  any  fteeplej  tree,  or  other  known 
,  fea-mark,  he  fhall  forfeit  100/,  or  in  cafe  of  inability  to  pay 
it,  (hall  be  i^faHo  outlawed. 

To  this  branch  of  the  prerogative  may  alfo  be.  referred  the 
power  vefted  in  his  majefty,  by  ftatutes  I2  Car.  II.  c.  4.  and 
29  Geo.  II.  c.  16.  of  prohibiting  the  exportation  of  arms  or 
ammunition  out  of  this  kingdom,  under  fevere  penalties :  and 
likewife  the  right  which  the  king  has,  whenever  he  fees  pro- 
per, of  confining  his  fubje£^s  to  ftay  within  the  realm,  or  of 
recalling  them  when  beyond  the  feas.  By  the  common  bw  % 
every  man  may  go  out  of  the  realm  for  whatever  caufe  he 
pleafeth,  without  obtaining  the  king's  leave ;  provided  he  is 
under  no  injundtion  of  (laying  at  home :  (which  liberty  was 
exprefsly  declared  in  king  John's  great  charter,  though  left 
out  in  that  of  Henry  III)  but,  becaufe  that  every  man  ought 
of  right  to  defend  the  king  and  his  realm,  therefore  the  king 
at  his  pleafure  may  command  him  by  his  writ  that  he  go  not 
beyond  the  feas,  or  out  of  the  realm,  without  licence  \  and, 
if  he  do  the  contrary,  he  (hall  be  puni(hed  for  difobeying  the 
king's  command.  Some  perfons  there  antiently  were,  that, 
by  reafon  of  their  ftations,  were  under  a  perpetual  prohibition 
of  going  abroad  without  licence  obtained ;  among  which  were 
reckoned  all  peers,  on  account  of  their  being  counfellors  of 
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the  crown ;  all  knights,  who  were  bound  to  defend  the  kfng^ 
dom  from  invafions;  all  ecclefiadics,  who  were  cxprcfsly 
confined  by  the  fourth  chapter  of  the  conftitutions  of  Claren- 
don, on  account  of  their  attachment  in  the  times  of  popery 
to  the  fee  of  Rome  j  all  archers  and  other  artificers,  left  they 
ihould  inflru£t  foreigners  to  rival  us  in  their  feveral  trades  and 
inanufa<^urcs.  This  was  law  in  the  times  of  Britton  p,  who 
wrote  in  the  reign  of  Edward  I :  and  fir  Edward  Coke  ^  gives 
us  many  inftances  to  this  ctkH  in  the  time  of  Edward  IIL 
In  the  fucceeding  reign  the  affair  of  travelling  wore  a  very 
difierent  afpe£l :  an  a£l  of  parliament  being  made  %  forbid- 
ding all  perfons  whatever  to  go  abroa^d  without  licence ;  excefi 
only  the  lords  and  other  great  men  of  the  realm ;  and  true 
^nd  no.table  merchants ;  and  the  king's  foldicrs.  But  this 
a£k  was  repealed  by  the  ftatute  4  Jac.  I.  c.  i.  And  at  prefent 
every  body  has,  or  at  leaft  aflumes,  the  liberty  of  going 
abroad  whcfn  he  pleafes.  Yet  undoubtedly  if  the  king,  by 
writ  of  ftf  exeat  regfitwty  under  his  great  feal  or  privy  feal, 
thinks  proper  to  prohibit  him  from  fo  doing ;  or  if  the  king 
fends  a  writ  to  any  man,  when  abroad,  commanding  his  re-r 
turn  5  and  in  either  cafe  the  fubjeft  difobeys ;  it  is  a  high 
contempt  of  the  king's  prerogative,  for  which  the  offender's 
lands  fhall  be  feifed  till  he  retprn ;  and  then  he  is  liable  to 
^ne  and  imprifonment  •. 

III.  Another  capacity,  in  which  the  king  is  confidered 
in  domeftic  affairs,  is  as  the  fountain  of  juftice  and  general 
confer vator  of  the  peace  of  the  kingdom.  By  the  fountain  of 
juftice  the  law  does  not  mean  the  author  or  original^  but  only 
the  dijlributor.  Juftice  is  not  derived  from  the  king,  as  from 
hisyr^?^  gifi ;  but  he  is  the  fteward  of  the  public,  to  difpenfc 
It  to  whom  it  is  due  ^  He  is  not  the  ipring,  but  the  refer^ 
voir;  from  whence  right  and  equity  are  condufled,  by  a 
thoufand  channels,  to  every  individual.  The  original  powet 
of  judicature,  by  the  fundamental  principles  of  fociety,  \% 

P  c.  123.  t  j^J  hoc  autem  ertatuxeft  it  eltBus^  at 
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lodged  in  the  fociety  at  large :  but  as  it  would  be  impra£li- 

cable  to  render  complete  juilice  to  every  individual,  by  the 

people  in  their  coUedive  capacity,  therefore  every  nation  ha» 

committed  that  power  to  certain  feleft  magiftrates,  who  with 

more  eafe  and  expedition  can  hear  and  determine  complaints  ; 

and  in  England  this  authority  has  immemorially  been  exer^ 

cifed  by  the  king  Or  his  fubftitutes.     He  therefore  has  aloi)C 

the  right  of  eredling  courts  of  judicature :  for,  though  the 

conftitution  of  the  kingdom  hath  intrufted  him  with  the 

whole  executive  power  of  the  laws,  it  is  impoflible,  as  well 

as  improper,  that  he  (hould  perfonally  carry  into  execution 

this  great  and  extenfive  truft  :  it  is  confequently  neccflary, 

(hat  courts  fhould  be  ere£ted,  to  aflifl  him  in  executing  this 

power  5  and  equally  neceflary,  that,  if  ercftcd,  they  fhould 

be  CTcGted  by  his  authority.     And  hence  it  is,  that  all  jurif- 

dif^ions  of  courts  are  either  mediately  or  immediately  derived 

from  the  crown,  their  proceedings  run  generally  in  the  king'i^ 

flame,  they  pafs  under  his  feal,  and  are  executed  by  his  ofEcers* 

It  is  probable,  and  almoft  certain,  that  in  very  early  times, 
before  our  conftitution  arrived  at  it's  full  perfection,  our  kings 
in  perfon  often  heard  and  determined  caufes  between  party 
and  party.  But  at  prefent,  by  the  long  and  uniform  ufage  of 
many  ages,  our  kings  have  delegated  their  whole  judicial 
power  to  the  judges  of  their  feveral  courts ;  which  are  the 
grand  depofitaries  of  the  fundamental  laws  of  the  kingdom,  and 
have  gained  a  known  and  ftated  jurifdi£tion,  regulated  by  cer- 
tain and  eftablifhed  rules,  which  the  crown  itfelf  cannot  now 
alter  but  by  a£l  of  parliament  ^.  And,  in  order  to  maintain 
both  the  dignity  and  independence  of  the  judges  in  the  fupc- 
rior  courts,  it  is  enafted  by  the  ftatute  13  W.  III.  c,  2.  that 
their  commiflions  (hall  be  made  (not,  as  formerly,  durantt 
bene  placitoy  but)  qnaindiu  bene  fe  gejferint^  and  their  falaried 
afcertained  and  eftabliflied  j  but  that  it  may  be  lawful  to  re- 
move them  on  the  addrefs  of  both  houfes  of  parliament.  And 
now,  by  the  noble  improvements  of  that  law  in  the  ftatute  of 
I  Geo.  III.  c.  23.  enaded  at  the  eamcft  recommendation  of 
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(potlc  power  is  In  it's  meridian^  and  wears  a  more  dreadful 
afpe£):. 

A  CONSEQUENCE  b(  this  prerogative  is  ttie  legal  ubiquity  of 
the  king*  His  majefty,  in  the  eye  of  the  law,  is  always  pre- 
fent  in  all  his  courts,  though  he  cannot  perfonally  diftributc 
juftice*.  His  judges  are  the  mirror  by  which  the  king's 
image  is  refleftcd.  It  is  the  regal  office,  and  not  the  royal 
perfon,  that  is  always  prefcnt  in  court,  always  ready  to  under- 
take profecutiohs,  or  pronounce  judgment,  for  the  benefit 
and  prote£Hon  of  the  fubjcft.  And  from  this  ubiquity  it 
follows,  that  the  king  can  never  be  nonfuit '  j  for  a  nonfuit 
is  the  defertion  of  the  fuit  or  a£tion  by  the  non-appearance  of 
the  plaintiff  in  court.  For  the  fatne  reafon  alfo,  in  the  forms 
of  legal  proceedings,  the  king  is  not  faid  to  appear  iy  his  aU 
tornejy  as  other  men  do ;  for  in  contemplation  of  law  he  if 
always  prefcnt  in  court  •*. 

From  the  fame  original,  of  the  king^s  bemg  the  fountain 
of  juftice,  we  may  alfo  deduce  the  prerogative  of  iiTuing  pro- 
clamations, which  is  veiled  in  the  king  alone.  Thefe  pro- 
clamations have  then  a  binding  force^  when  (as  (ir  Edward 
Coke  obferves  ^)  they  are  grounded  upon  and  enforce  the 
laws  of  the  realm.  For,  though  the  making  of  laws  is  en- 
tirely the  work  of  a  diftindi  part,  the  legiflative  branch,  of  the 
fovereign  power,  yet  the  manner,  time,  and  circumftances  of 
putting  thofe  laws  in  execution  muft  frequently  be  left  to  the 
difcretion  of  the  executive  magiftrate.  And  therefore  his 
conflitutions  or  edi£ls  concerning  thefe  points,  which  we 
call  proclamations,  are  binding  upon  the  fubjei^,  where  they 
do  not  either  contradi£l  the  old  laws  or  tend  to  eftabliih  new 
ones ;  but  only  enforce  the  execution  of  fuch  laws  as  are  al- 
ready in  being,  in  fuch  manner  as  the  king  (hall  judge  necef- 
fary.  Thus  the  eftabliflied  law  is,  that  the  king  may  prohibit 
any  of  his  fubje£ls  from  leaving  the  realm :  a  proclamation 
therefore  forbidding  this  in  general  for  three  .weeks^  by  laying 
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an  embargo  upon  all  (hipping  in  time  of  war  ^,  will  be  equal!/ 
binding  as  an  ad  of  parliament^  bccaufe  founded  upon  a  prior 
law.  But  a  proclamation  to  lay  an  embargo  in  time  of  peace 
upon  all  veflels  laden  with  wheat  (though  in  the  time  of  a 
public  fcarcity)  being  contrary  to  law,  and  particularly  to 
llatute  22  Car.  IL  c.  13.  the  advifers  of  fuch  a  proclamation 
and  all  perfons  adding  under  it,  found  it  necefTary  to  be  in* 
demnified  by  a  fpecial  a£l  of  parliament,  7  Geo.  III.  c.  7.  A 
proclamation  for  difarming  papifts  is  alfo  binding,  being  only 
in  execution  of  what  the  legiflature  has  firft  ordained  :  but  a 
proclamation  for  allowing  arms  to  papifts,  or  for  difarming 
any  proteilant  fubjects,  will  not  bind;  becaufe  the  firft 
would  be  to  aflume  a  difpenfing  power,  the  latter  a  legifla- 
tive  one  5  to  the  vetting  of  either  of  which  in  any  fingle  per- 
fon  the  laws  of  England  are  abfolutely  ftrangers.  Indeed  by 
the  ftatute  3 1  Hen.  VIII.  c.  8.  it  was  enafted,  that  the  king's 
proclamations  fhould  have  the  force  of  a£ts  of  parliament :  a 
ftatute,  which  was  calculated  to  introduce  the  moft  defpotic 
tyranny ;  and  which  muft  have  proved  fatal  to  the  liberties 
of  this  kingdom,  had  it  not  been  luckily  repealed  in  the  mi- 
nority of  his  fuccefibr,  about  five  years  after  ^. 

IV.  The  king  is  likewife  the  fountain  of  honour,  of  of- 
fice, and  of  privilege  :  and  this  in  a  different  fenfe  from  that 
wherein  he  is  ftiled  the  fountain  of  juftice ;  for  here  he  is 
really  the  parent  of  them.  It  is  impoffible  that  government 
can  be  maintained  without  a  due  fubordination  of  rank ;  that 
the  people  may  know  and  diftinguifh  fuch  as  are  fet  over 
them,  in  order  to  yield  them  their  due  refpe£l  and  obedience ; 
and  alfo  that  the  officers  themfelves,  being  encouraged  by 
emulation  and  the  hopes  of  fuperiority,  may  the  better  dif- 
charge  their  funAions :  and  the  law  fuppofes,  that  no  on^ 
can  be  fo  good  a  judge  of  their  feveral  merits  and  fervices,  as 
the  king  himfelf  who  employs  them.  It  has  therefore  in- 
trufted  with  h*  the  fole  power  of  conferring  dignities  and  ' 
honours,  in  confidence  that  he  will  beftow  tliem  upon  none, 
but  fuch  as  defcrve  them.     And  therefor^  all  degrees  of  no- 
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bility,  of  knighthood,  and  other  titles,  are  received  by  im* 
mediate  grant  from  the  crown :  either  exprefled  in  writiag* 
by  writs  or  letters  patent,  as  in  the  creations  of  peers  and 
baronets  }  or  by  corporeal  inveftiture,  as  in  the  creation  of  a 
limple  knight. 

From  the  fame  principle  alfo  arifas  the  prerogative  of 
ere£ling  and  difpofing  of  offices :  for  honours  and  offices  are 
in  their  nature  convertible  and  fynonymous.  All  offices  un- 
der the  crown  carry  in  the  eye  of  the  law  an  honour  along 
with  them ;  becaufe  they  imply  a  fiiperiority  of  parts  and 
abilities,  being  fuppofed  to  be  always  filled  with  thofe  that 
are  mod  able  to  execute  them.  And,  on  the  other  hand,  all 
honours  in  their  original  had  duties  or  offices  annexed  to 
them :  an  earl,  comes^  was  the  confervator  or  governor  of  a 
county ;  and  a  knight,  rmleSy  was  bound  to  attend  the  king 
in  his  wars.  For  the  fame  reafon  therefore  that  honours  are 
in  the  difpofal  of  the  king,  offices  ought  to  be  fo  likewife ; 
and  as  the  king  may  create  new  titles,  fo  may  he  create  new 
offices :  but  with  this  reftri£tion,  that  he  cannot  create  new 
offices  with  new  fees  annexed  to  them,  nor  annex  new  fees 
to  old  offices;  for  this  would  be  a  tax  upon  the  fubjed, 
which  cannot  be  impofed  but  by  a£l  of  parliament  ^  Wherc- 
■  fore,  in  13  Hen.  IV,  a  new  office  being  created  by  the  king's 
letters  patent  for  meafuring  cloths,  with  a  new  fee  for  the 
fame,  the  letters  patent  were,  on  account  of  the  new  fee>  re- 
voked and  declared  void  in  parliament* 

Upon  the  fame,  or  a  like  reafon,  the  king  has  alfo  the 
prerogative  of  conferring  privileges  upon  private  perfons. 
Such  as  granting  place  or  precedence  to  any  of  his  fubjeds, 
as  fhall  feem  good  to  his  royal  wifdom  ^ :  or  fuch  as  con- 
verting aliens,  or  perfons  born  out  of  the  king's  dominions, 
into  denizens  \  whereby  fome  very  confiderable  privileges  of 
niatural-born  fubjefls  are  conferred  upon  them.  Such  alfo  is 
the  prerogative  of  ere£ling  corporations  ;  wlAreby  a  number 
of  private  perfons  are  united  and  knit  together,  and  enjoy 
many  liberties,  powers^  and  immunities  in  their  politic  ca- 
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pacity,  which  they  were  utterly  incapable  of  in  their  natural. 
Of  aliens,  denizens,  natural-bom,  and  naturalized  fubje^is,  I 
fliall  fpeak  more  largely  in  a  fubfequent  chapter ;  as  alfo  of  cor- 
porations at  the  clofe  of  this  book  of  our  commentaries.  I  now 
only  mention  them  incidentally,  in  order  to  remark  the  king's 
prerogative  of  making  them  ;  which  is  grounded  upon  this 
foundation,  that  the  king,  haying  the  fole  adminiftration  of  the 
government  in  his  hands,  is  the  beft  and  the  only  judge,in  what 
capacities,  Math  what  privileges,  and  under  what  diftinfkions, 
his  people  are  the  beft  qualified  to  ferve,  and  to  ad  under  him. 
A  principle,  which  was  carried  fo  far  by  the  imperial  law,  that 
it  was  determined  to  be  the  crime  of  facrilege,  even  to  doubt 
whether  the  prince  had  appointed  proper  officers  in  the  ft  ate  ^. 

V.  Another  light,  in  which  the  laws  of  England  con- 
Gder  the  king  with  regard  to  domeftic  concerns,  is  as  the  ar- 
biter of  commerce.  By  commerce,  I  at  prefent  mean  do- 
meftic commerce  only.  It  would  lead  me  into  too  large  a 
field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign 
trade,  it's  privileges,  regulations,  and  reftri£lions ;  and  would 
be  alfo  quite  befide  the  purpofe  of  thefe  commentaries,  which 
are  confined  to  the  laws  of  England :  whereas  no  municipal 
laws  can  be  fufficient  to  order  and  determine  the  very  ex« 
tenfive  and  complicated  affairs  of  traffic  and  merchandize ; 
neither  can  they  have  a  proper  authority  for  this  purpofe. 
For,  as  thefe  are  tranfa£lions  carried  on  between  fubjed:s  of 
independent  ftates,  the  municipal  laws  of  one  will  not  be  re- 
garded by  the  other.  For  which  reafon  the  affiiirs  of  com- 
merce are  regulated  by  a  law  of  their  own,  called  the  law 
merchant  or  Ux  mercatoria^  which  all  nations  agree  in  and 
take  notice  of.  And  in  particular  it  is  held  to  be  part  of  the 
law  of  England,  which  decides  the  caufes  of  merchants  by 
the  general  rules  which  obtain  in  all  commercial  countries  % 
and  that  often  even  in  matters  relating  to  domeftic  trade,  as 
for  inftance  with  regard  to  the  drawing,  the  acceptance,  and 
the  transfer,  of  inland  bills  of  exchange  K 
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With  us  in  England,  the  king's  prerogative,  fo  far  as  it 
relates  to  mere  domeftic  commerce,  \irili  fall  principally  un- 
der the  following  articles* 

First,  the  eftablifliment  of  putlic  marts,  or  places  of  buy- 
ing and  felling,  fuch  as  markets  and  fairs,  with  the  tolls  there* 
unto  belonging.  Thefe  can  only  be  fet  up  by  virtue  of  the 
king's  grant,  or  by  long  and  immemorial  ufage  and  prefcrip- 
tion,  which  prefuppofes  fuch  a  grant  ^.  The  limitation  of 
thefe  public  reforts,  to  fuch  time  and  fuch  place  as  may  be 
mod  convenient  for  the  neighbourhood,  forms  a  part  of 
oeconomics,  or  domeftic  polity ;  which,  confidering  the  king* 
dom  as  a  large  family,  and  the  king  as  the  mafter  of  it,  he 
clearly  has  a  right  to  difpofe  and  order  as  he  pleafes. 

Secondly,  the  regulation  of  weights  and  meafures. 
Tliefe,  for  the  advantage  of  the  public,  ought  to  be  univer- 
fally  the  fame  throughout  the  kingdom ;  being  the  general 
criterions  which  reduce  all  things  to  the  fame  or  an  equiva- 
lent value.  But,  as  weight  and  meafure  are  things  in  their 
nature  arbitrary  and  uncertain,  it  is  therefore  expedient  that 
they  be  reduced  to  fom^  fixed  rule  or  ftandard  :  which  ftand- 
ard  it  is  impoflible  to  fix  by  any  wTitten  law  or  oral  proclama- 
tion ;  for  no  man  can,  by  words  only,  give  another  an  ade- 
quate idea  of  a  foot-rule,  or  a  pound-weight.  It  is  therefore 
neceflUry  to  have  recourfe  to  fome  vifible,  palpable,  material 
ftandard  ;  by  forming  a  comparifon  with  which,  all  weights 
and  meafures  may  be  reduced  to  one  uniform  fize :  and  the 
prerogative  of  fixing  this  ftandard  our  antient  law  vefted  in 
the  crown,  as  in  Normandy  it  belonged  to  the  duke  ^  This 
ftandard  was  originally  kept  at  Winchefter  :  and  wc  find  in 
the  laws  of  king  Edgar  ™,  near  a  century  before  the  conqueft, 
an  injunction  that  the  one  meafure,  which  was  kept  at 
Wincht^ftcr,  fhould  be  obfcrved  throughout  the  realm.  Moft 
nations  have  regulated  the  ftandard  of  meafures  of  length  by 
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comparifon  with  the  parts  of  the  human  body  5  as  the  palm, 
the  hand,  the  fpan,  the  foot,  the  cubit,  the  ell,  (ulna^  or 
arm)  the  pace,  and  the  fathom.  But,  as  thefe  are  of  difter- 
cnt  dimeniions  in  men  of  different  proportions,  our  antient 
hiftorians  ^  inform  us,  that  a  new  (landard  of  longitudinal 
meafure  was  afcertained  by  king  Henry  the  firft  ;  who  com- 
manded that  the  ulna  or  antient  ell,  which  anfwers  to  the 
modern  yard,  ihould  be  made  of  the  exa£);  length  of  his  own 
arm.  And,  one  ilandard  of  meafurcs  of  length  being  gained, 
all  others  are  eafily  derived  from  thence ;  thofe  of  greater 
length  by  multiplying,  thofe  of  lefs  by  fubdividing,  that  ori- 
ginal ftandard.  Thus,  by  the  ftatute  called  compofitio  uhia^ 
rum  et  perticarumy  five  yards  and  a  half  make  a  perch ;  and 
the  yard  is  fubdivided  into  three  feet,  and  each  foot  into 
twelve  inches  ;  which  inches  will  be  each  of  the  length  of 
three  grains  of  barley.  Superficial  meafures  are  derived  by 
fquaring  thofe  of  length  \  and  meafures  of  capacity  by  cubing 
them.  The  ilandard  of  weights  was  originally  taken  from 
corns  of  wheat,  whence  the  loweft  denomination  of  weights 
we  have  is  ftill  called  a  grain ;  thirty-two  of  which  are  di- 
reQed,  by  the  ftatute  called  compofitio  menfurarumy  to  com- 
pofe  a  penny  weight,  whereof  twenty  make  an  ounce, 
twelve  ounces  a  pound,  and  fo  upwards.  And  upon  thefe 
principles  the  firft  ftandards  were  made ;  which,  being  ori- 
ginally fo  fixed  by  the  crown,  their  fubfequent  regulations 
have  been  generally  made  by  the  king  in  parliament.  ThuSj 
under  king  Richard  I,  in  his  parliament  holden  at  Weftmin^ 
fter,  A.  D,  1197*  it  was  ordained  that  there  fliould  be  only 
one  weight  and  one  meafure  throughout  the  kingdom,  and 
that  the  cuftody  of  the  aflife  or  ftandard  of  weights  and  mea- 
fures fliould  bq  committed  to  certain  perfons  in  every  city  and 
borough  ® ;  from  whence  the  antient  office  of  the  king's  aul- 
nager  feems  to  have  been  derived,  whofe  duty  it  was,  for  a 
certain  fee,  to  meafure  all  cloths  made  for  fale,  till  the  office 
was  aboliflied  by  the  ftatute  11  &  12  W.  III.  c.  20.  In 
king' John's  time  this  ordinance  of  king  Richard  was  fre- 
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quently  difpenfed  with  for  money  ^^  which  occafioned  a 
proviripn  to  be  made  for  inforcing  it,  in  the  great  charters  of 
king  John  and  his  fon'i.  Thefe  original  ftandards  were 
called  pondus  regis ^^  and  menfura  domini  regis*  \  and  are  di« 
re£led  by  a  variety  of  fubfequent  ftatutes  to  be  kept  in  the 
exchequer,  and  all  weights  and  meafures  to  be  made  con- 
formable  thereto  ^  But,  as  fir  Edward  Coke  obferre8% 
though  this  hath  fo  often  by  authority  of  parliament  been 
ena£ied,  yet  it  could  never  be  efieded ;  fo  forcible  is  cuftom 
with  the  multitude. 

Thirdly,  as  money  is  the  medium  of  commerce,  it  is  the 
king's  prerogative,  as  the  arbiter  of  domeftic  commerce,  to 
give  it  authority  or  make  it  current.  Money  is  an  umverfai 
medium,  or  common  ftandard,  by  comparifon  with  whidi 
the  value  of  all  merchandize  may  be  afcertained  i  or  it  is  a 
fign,  which  reprefents  the  refpedive  values  of  all  commodi* 
ties,  Metals  are  v/ell  calculated  for  this  fign,  becaufe  they 
are  durable  and  are  csq>able  of  many  fubdivifions :  and  a  pre* 
cious  metal  is  dill  better  calculated  for  this  puipofe,  becaufe 
Xt  is  the  moft  portable.  A  metal  is  alfo  the  moft  proper  for  a 
common  meafure,  becaufe  it  can  eafily  be  reduced  to  the  fame 
ftandard  in  all  nations :  and  every  particular  nation  fixes  on 
it  it's  own  imprefTion,  that  the  weight  and  ftandard  (wherein 
confifts  the  intrinfic  value)  may  both  be  known  by  infpec» 
tion  only. 

As  the  quantity  of  precious  metals  increafes,  that  is,  tfae< 
more  of  them  there  is  extra£led  from  the  mine,  this  univer£d 
medium  or  common  fign  will  fink  in  value,  and  grow  lefs 
precious.  Above  a  thoufand  millions  of  bullion  are  calculated 
to  have  been  imported  into  Europe  from  America  within  lefs 
•  than  three  centuries ;  and  the  quantity  is  daily  increafing. 
The  confequence  iS|  that  more  money  muft  be  given  now  for 
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Ac  fame  commodity  than  was  given  an  hundred  years  ago. 
And,  if  any  accident  were  to  diminifli  the  quantity  of  gold 
and  filver,  their  value  would  proportionably  rife.  A  horfe, 
that  was  formerly  worth  ten  pounds,  is  now  perhaps  worth 
twenty  ;  and,  by  any  failure  of  current  fpecie,  the  price  may 
be  reduced  to  what  it  was.  Yet  is  the  horfe  in  reality  neither 
dearer  nor  cheaper  at  one  time  than  another  :  for,  if  the  metal 
which  conftitutes  the  coin  was  formerly  twice  as  fcarce  as 
at  prefent,  the  commodity  was  then  as  dear  at  half  the  price^ 
as  now  it  is  at  the  whole. 

The  coining  of  money  is  in  all  ftates  the  aft  of  the  fove- 
ireign  power ;  for  the  reafon  juft  mentioned,  that  it's  value 
may  be  known  on  infpeflion.  And  with  refpeft  to  coinage 
in  general,  there  are  three  things  to  be  confidered  therein ; 
the  materials,  the  imprelBon,  and  the  denomination. 

With  regard  to  the  mateKals,  fir  Edward  Coke  lays  it 
down  *,  that  the  money  of  England  muft  either  be  of  gold 
or  filver :  and  none  other  was  ever  iflued  by  the  royal  autho- 
rity till  1672,  when  copper  farthings  and  half-pence  were 
i:oined  by  king  Charles  the  fecond,  and  ordered  by  procla- 
mation to  be  current  in  all  payments,  under  the  value  of  fix- 
pence,  and  not  otherwife.  But  this  copper  coin  is  not  upon 
the  fame  footing  with  the  other  in  many  refpeds,  particularly 
Mrith  regard  to  the  ofience  of  counterfeiting  it.  And,  as  to 
At  filver  coin,  it  is  ena£ted  by  ftatute  14  Geo.  III.  c.  42* 
that  no  tender  of  payment  in  filver  money,  exceeding  twenty- 
five  pounds  at  one  time,  fliall  be  a  fufiicient  tender  in  lawj 
for  more  than  it's  value  by  weight,  at  the  rate  of  5 /•  a</.  an 
ounce. 

As  to  the  imprefiion,  the  damping  thereof  is  the  unquef- 
tionable  prerogative  of  the  croWn :  for,  though  divers  bi- 
fliops  and  monafteries  had  formerly  the  privilege  of  coining 
money,  yet,  as  fir  Matthew  Hale  obferves  %  this  was  ufually 
done  by  fpecial  grant  from  the  king,  or  by  prefcription  which 
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fuppofes  one ;  and  therefore  was  derived  from,  and  not  in 
derogation  of,  the  royal  prerogative.  Befides  that  they  had 
only  the  profit  of  the  coinage,  and  not  the  power  of  infti- 
tuting  either  tlie  injpreffion  or  denomination ;  but  had  ufu- 
ally  the  ftamp  fent  them  from  the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to 
pafs  current,  is  likewife  in  the  breaft  of  the  king ;  and,  if 
any  unufual  pieces  are  coined,  that  value  muft  be  afcertain- 
cd  by  proclamation.  In  order  to  fix  the  value,  the  weight 
and  the  finenefs  of  the  metal  are  to  be  taken  into  confidera- 
tion  together.  When  a  given  weight  of  gold  or  filver  is  of  a 
given  finenefs,  it  is  then  of  the  true  ftandard  *,  and  called 
cfterling  or  fterling  metal  j  a  name  for  which  there  are  va- 
rious reafons  given  ^^  but  none  of  them  entirely  fatisfa£lory. 
And  of  this  fterling  or  efterling  metal  all  the  coin  of  the 
kingdom  muft  be  made,  by  the  ftatute  25  Edw.  III.  c.  13. 
So  that  the  king's  prerogative  feemeth  not  to  extend  to  the 
debating  or  inhancing  the  value  of  the  coin,  below  or  above 
the  fterling  value  ^ :  though  fir  Matthew  Hale  *  appears  to  be 
of  another  opinion.  The  king  may  alfo,  by  his  proclama- 
tion, legitimate  foreign  coin,  and  make  it  current  here ;  de- 
claring at  what  value  it  fhall  be  taken  in  payments  ^.  But 
this,  I  apprehend,  ought  to  be  by  comparifon  with  the  ftandard 
of  our  own  coin  \  otherwife  the  coiifent  of  parliament  will  be 
neceffary.  There  is  at  prefent  no  fuch  legitimated  money ; 
Portugal  coin  being  only  current  by  private  confent,  fo  that 

'  This  ftandard  hath  been  frojuently  r  Spelm.GlolT.  203.    Dufrefoe,in. 

iraried  in  former  times ;  but  hath   for  165.     The  moft  pUufible  opinion  feems 

many  years  paft  been  thus   invariably  to  be  that  adopted  by  thofe  two  etymo- 

fettled.      Trie  pound  troy  of  gold,  con-  logifts,  that  the  name  was  derived  from 

iiiUng  of  twenty-two  caracs>  (or  twenty  the  Efteriingi,  or  Eafterlings }  as  thofe 

fourth  parts)  fine,  and  two  of  alloy,  ii  Saxons  were  antiently  called,   who  in^ 

divided  iiito  forty-four  guineas  and  an  habited  that  diftri^l  of  Germany,  now 

half  of  the  prefent  value  of  iii*  each,  occupied  by  the  Hanfe. towns  and  their 

And  the  pound  troy  of  filver,  confitiing  appendages ;  the  earlJeft  traders  in  mo« 

of  elc\rn  ounces  ana  two  pennyweights  dern  Europe, 

puie,  and  eighteen  pennyweights  alloy^  '  »  »  Inft.  577. 

js  divided  into  fixty-two (hillings.    (Se»  »  i  Hal.  P.  C.  194* 

folkci  on  Engliih  coins.)  b  /^m/.  J97. 

•  anj 
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any  one  who  pleafes  may  refufe  to  take  it  in  payment.  The 
king  may  alfe  at  any  time  decry,  or  cry  down,  any  coin  c£ 
the.kingdom,  and  make  it  no  longer  current  ^. 

V.  The  king  is,  laftly,  confidcred  by  the  laws  of  England 
as  the  head  and  fupreme  governor  of  the  national  church. 

To  enter  into  the  reafons  upon  which  this  prerogative  is 
founded  is  matter  rather  of  divinity  than  of  law.  I  (hall  there- 
fore only  obferve  that  by  ftatute  26  Hen,  VIII.  c.  i.  (recit- 
ing that  the  king's  majefty  juftly  and  rightfully  is  and  ought 
to  be  the  fupreme  head  of  the  church  of  England;  and  fo 
had  been  recognized  by  the  clergy  of  this  kingdom  in  their 
convocation)  it  is  ena£ted,  that  the  king  {hall  be  reputed  the 
only  fupreme  head  in  earth  of  the  church  of  England,  and 
(hall  have,  annexed  to  the  imperial  crown  of  this  realm,  as 
well  the  title  and  ftile  thereof,  as  all  jurifdi£lions,  authorities^ 
and  commodities,  to  the  faid  dignity  of  fupreme  head  of  the 
church  appertaining.  And  another  ftatute  to  the  fame  pur- 
port was  made,  i  Eliz.  c.  i. 

In  virtue  of  this  authority  the  king  convenes,  prorogues, 
reilrains,  regulates,  and  difTolves  all  ecclefiaftical  fynods  or 
convocations.  This  was  an  inherent  prerogative  of  the 
crown,  long  before  the  time  of  Henry  VIII,  as  appears  by 
the  ftatute  8  Hen.  VI,  c.  i.  and  the  many  authors,  both 
lawyers  and  hiftorians,  vouched  by  fir  Edward  Coke  **.  So 
that  the  ftatute  25  Hen.  VIII,  c.  19.  which  reftrains  the 
convocation  from  making  or  putting  in  execution  any  canons 
repugnant  to  the  king's  prerogative,  or  the  laws,  cuftoms, 
and  ftatutes  of  the  realm,  was  merely  declaratory  of  the  old 
common  law  * :  that  part  of  it  only  being  new,  which  makes 
the  king's  royal  aflent  aftually  neceflary  to  the  validity  of 
every  canon.  The  convocation  or  ecclefiaftical  fynod,  in 
England,  differs  confiderably  in  it's  coiiftitution  from  the  fy- 
nods of  other  chriftian  kingdoms  :  thofe  confifting  wholly  of 
bifliops ;  whereas  with  us  the  convocation  is  the  miniature  of 
a  parliament,  wherein  the  archbifliop  prefides  with  regal  ftate; 

c  1  Hal.  p.  C,  197.  ^  4.  Inft.  322,  323,  «  iz  Rep.  72. 

A  the 
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Ac  upper  houfe  of.  bifliops  rqpre&iits  the  houSe  <^  lords ;  and 
die  lower  houfei  compofed  of  leprefentatives  of  the  feveral 
diocefes  at  large,  and  of  each  particular  chapter  diereiii,  re- 

fembles  the  houfe  of  commons  with  it's  knights  of  the  (hiie 
and  burgefles  ^  This  conftitution  is  faid  to  be  owing  to  the 
policy  of  Edward  I :  who  thereby  at  one  and  the  fame  time 
kt  in  the  inferior  clergy  to  the  privileges  of  forming  ecclefi- 
aftical  canons,  (which  before  they  had  not)  and  aUb  intro- 
duced a  method  of  taxing  ecclefiaftical  benefices,  by  confent 
of  convocation  K 

From  this  prerogative  alfo,  of  being  the  head  of  the  church, 
arifes  the  king's  right  of  nomination  to  vacant  bifhopricks, 
and  certain  other  ecclefiaftical  preferments ;  which  will  more 
properly  be  confidered  when  we  come  to  treat  of  the  clergy. 
I  (hall  only  here  obfervCj  that  this  is  now  done  in  confc- 
quence  of  die  ftatute  25  Hen.  VIII.  c.  20. 

As  head  of  lUit  church,  the  king  is  likewife  the  dernier  re^ 

fort  in  all  ecclefiaftical  caufes  \  an  appeal  lying  ultimately  to 

him  in  dianceiy  from  the  fentence  of  every  ecclefiaftical 

judge:  which  right  was  reftored  to  the  crown  by  ftatute 

25  Hen.  Vni.  c.  19.  as  will  more  fully  be  (hewn  hereafter. 

^  In  the  ditt  of  Sweden,  where  the  intendants ;  end  id(b  of  deputin,  eiiedf 

^celcfiaftici  fonn  one  of  the  branches  of  which  is  chofen  by  every  ten  pertihei  or 

the  legiflatuiCf  the  chamber  of  the  dergy  rural  deanty.    Mod.  Un.  Hift*  zuUi* 

refembles  the  convocation  of  England.  x8. 
It^s  compofed  of  the  biihopi  and  Toper-        C  Giib*  Hlft.  of  £zch.  c*  4. 


CIu  8«  ^Persons.  ail 


CHAPTER     THE     EIGHTH. 


OP  THE  king's  revenue. 


HAVING,  in  the  precbding  chapter,  confidered  at  large 
thofe  branches  of  the  king's  prerogative,  which  con- 
tribute to  his  royal  dignity,  and  conftitute  the  executive 
power  of  the  government,  wt  proceed  now  to  examine  the 
lon^s^caJ  prerogatives,  or  fuch  as  regard  his  revenue;  which 
the  Britiih  conftitution  hath  vefted  in  the  royal  perfon,  in 
order  to  fupport  his  dignity  and  maintain  his  power :  being 
a  portion  which  each  fubje£t  contributes  of  his  property,  in 
order  to  fecure  the  remainder. 

This  revenue  is  either  ordinary,  or  extraordinary.  The 
king's  ordinary  revenue  is  fuch,  as  has  either  fubfifted  time 
out  of  mind  in  the  crown ;  or  elfe  has  been  granted  by  par-* 
liament,  by  way  of  purchafe  or  exchange  for  fuch  of  the 
king's  inherent  hereditary  revenues,  as  were  found  inconve* 
nient  to  the  fubje£t. 

When  I  fay  that  it  has  fubfifted  time  out  of  mind  in  the 

crown,  I  do  not  mean  that  the  king  is  at  prefent  in  the  ac» 

tual  pofTeilion  of  the  whole  of  this  revenue.    Much  (nay,  the 

greateft  part)  of  it  is  at  this  day  in  the  hands  of  fubje£ts ;  to 

whom  it  has  been  granted  out  from  time  to  time  by  the  kings 

of  England :  which  has  rendered  the  crown  in  fome  meafure 

dependent  on  the  people  for  it*s  ordinary  fupport  and  fubfift- 

ence.     So  that  I  muft  be  obliged  to  recount,  as  part  of  the 

royal  revenue,  what  lords  of  manors  and  other  fubje£ts  fre-* 

quently  look  upon  to  be  their  own  abfolute  inherent  rights  i 

becaufe  they  are  and  have  been  vefted  in  them  and  their  an- 

ceftors  for  ages,  though  ia  reality  originally  derived  from  the 

cTants  of  our  antient  princes. 

^2  LThb 
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I.  THii  firft  of  the  king*s  ordinary  revenues,  which  I  fliall 
take  notice  of,  is  of  an  eccleflaftical  kind ;  (as  are  alfo  the 
three  fucceeding  ones)  viz.  the  cuftody  of  the  temporalties  of 
biihops :  by  which  are  meant  all  the  lay  revenues,  lands,  and 
tenements,  (in  which  is  included  his  barony)  which  belong  to 
an  archbilhop*5  or  bifhop's  fee.  And  thefe  upon  the  vacancy 
of  the  bifhoprick  are  immediately  the  right  of  the  king,  as  a 
confequence  of  his  prerogative  in  church  matters ;  whereby 
he  is  confidered  as  the  founder  of  all  archbifhopricks  and  bi- 
ihopricks,  to  whom  during  the  vacancy  they  revert.    And  for 
the  fame  reafon,  before  the  diflblution  of  abbeys,  the  king 
had  tlie  cuftody  of  the  temporalties  of  all  fuch  abbeys  and 
priories  as  were  of  royal  foundation  (but  not  of  thofe  found- 
ed by  fubjefks)  on  the  death  of  the  abbot  or  prior  *.  Another 
reafon  may  alfo  be  given,  why  the'  policy  of  the  law  hath 
vefted  this  cuftody  in  the  king;  becaufe  as  the  fucceflbr  is 
not  known,  the  lands  and  poiTeflions  of  the  fee  would  be  liable 
to  fpoil  and  devaftation,  if  no  one  had  a  property  therein. 
Therefore  the  h^w  has  given  the  king,  not  the  temporalties 
themfelves,  but  the  atjlody  of  the  temporalties,  till  fuch  time 
as  a  fucceflbr  is  appointed  \  with  power  of  taking  to  himfelf 
all  the  intermediate  profits,  without  any  account  of  the  fuc- 
ceflbr ;  and  with  the  right  of  prefenting  (which  the  crown 
very  frequently  exercifes)  to  fuch  benefices  and  other  prefer- 
ments as  fall  within  the  time  of  vacation  ^.     This  revenue  is 
of  fo  high  a  nature,  that  it  («ouId  not  be  granted  out  to  a 
fubjeft,  before,  or  even  after,  it  accrued :  but  now  by  the 
ftatute  15  Edw.  IIL  ft.  4.  c.  4  &  5.  the  king  may,  after  the 
vacancy,  leafe  the  temporalties  to  the  dean  and  chapter; 
faving  to  himfelf  all  advowfons,  efcheats,  and  the  like.   Our 
antient  kings,  and  particularly  "William  Rufus,  were  not 
only  remarkable  for  keeping  the  bifliopricks  a  long  time  va- 
cant, for  the  fake  of  enjoying  the  temporalties,  but  alfo  com- 
mitted horrible  wafte  on  the  woods  and  other  parts  of  the 
cftate ;  and  to  crown  all,  would  never,  when  the  fee  was 
filled  up,  reftore  to  the   bifliop  his  temporalties  again  un- 
lets he  purchafed  them  at  an  exorbitant  price.     To  remedy 

*  z  Inft.  15.  b  Sut.  17  Edw.  II.  c.  14.  F.  N.  B.  31- 

which, 
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which,  king  Henry  the  firft  *  granted  a  charter  at  the  begin- 
ning of  his  reign,  promifing  neither  to  fell,  nor  let  to  farm, 
nor  take  any  thing  from,  the  domains  of  the  church,  till  the 
fucceflbr  was  inftalled.  And  it  was  made  one  of  the  articles 
of  the  great  charter  **,  that  no  wafte  (hould  be  committed  In 
the  tempor^lties  of  bifhopricks,  neither  fhould  the  cudody  of 
them  be  fold.  The  fame  is  ordained  by  the  ftatute  of  Weft- 
minfter  the  fiicft '  >  and  the  ftatute  14  Edw.  IIL  ft.  4.  c.  4. 
(which  permits,  as  we  have  fecn,  a  leafe  to  the  dean  and 
chapter)  is  ftill  more  explicit  in  prohibiting  the  other  exac- 
tions. It  was  alfo  a  frequent  abufe,  that  the  king  would  for 
trifling,  or  no  caufes,  feife  the  tcmporalties  of  bifliops,  even 
during  their  lives,  into  his  own  hands  :  but  this  is  guarded 
againft  by  ftatute  i  Edw.  III.  ft.  2.  c.  2. 

This  revenue  of  the  king,  which  was  formerly  very  con- 
fiderable,  b  now  by  a  cuftomary  indulgence  almoft  reduced 
to  nothing :  for,  at  prefent,  as  foon  as  the  new  bifhop  is 
confccrated  and  confirmed,  he  ufually  receives  the  reftitution 
of  his  tcmporalties  quite  entire,  and  untouched,  from  the 
king ;  and  at  the  fame  time  does  homage  to  his  fovereign : 
and  then,  and  not  foon^r,  he  has  a  fee  fimple  in  his  bifliop- 
nck,  and  may  maintain  an  a£tion  for  the  profits  ^ 

II.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it, 
out  of  every  biftioprick,  that  is,  to  fend  one  of  his  chaplains 
to  be  maintained  by  the  bifhop,  or  to  have  a  pcnfion  allowed 
him  till  the  bifhop  promotes  Rim  to  a  benefice  *.  This  is  alfo 
in  the  nature  of  an  acknowlc^ement  to  the  king,  as  founder 
of  the  fee,  fince  he  had  formerly  the  fame  corody  or  pcnfion 
from  every  abbey  or  priory  of  royal  foundation.  It  is,  I  ap- 
prehend, now  fallen  into  total  difufe ;  though  fir  Matthew 
Hale  fays  ^,  that  it  is  due  of  common  right,  and  that  no 
prcfcription  will  difchargc  it. 

in.  The  king  alfo  (as  was  formerly  obferved  *)  is  enti- 
tled to  all  the  tithes  arifing  in"  extraparochial  places  ^ :  though 

e  Matt.  Paris.  B  F.  N.  B.  230. 

^  9  Hen.  in.  c.  5.  ^  Notes  on  F.  N.  B*  above  cited. 

«  3  Edw.  1.  c.  21.  *  F^fi<5  113. 

f  Co.  Litt,  67.  341.  ^  »  Inft.  647. 

perhaps 
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perhaps  it  may  be  doubted  how  far  this  article^  as  well  as 
the  laily  can  be  properly  reckoned  a  part  of  the  lung's  own 
foyal  revenue }  fince  a  corody  fupports  only  his  chaplains* 
and  thefe  extraparochial  tithes  are  held  under  an  implied 
tnift,  that  the  king  will  diftribute  them  for  the  good  of  the 
clergy  in  general. 

IV*  The  next  branch  confifts  in  the  firft-fruits,  and 
tenths,  of  all  fpiritual  preferments  in  the  kingdom ;  both  of 
which  I  fhall  confider  together. 

These  were  originally  a  part  of  the  papal  ufurpations  over 
the  clergy  of  this  kingdom  ^  firil  introduced  by  Fandulph 
the  pope's  legate,  during  the  reigns  of  king  John  and  Henry 
the  third,  in  the  fee  of  Norwich  j  and  afterward^  attempted 
to  be  made  univerfal  by  the  popes  Clement  V  and  John  XXil, 
about  the  beginning  of  the  fourteenth  century.  The  firft* 
fruits,  primitiaej  or  annates ,  were  the  firft  year's  whole  pro- 
fits of  the  fpiritual  preferment,  according  to  a  rate  or  valor 
made  under  the  dirediion  of  pope  Innocent  IV  by  Walter  bi* 
fliop  of  Norwich  in  38  Hen.  Ill,  and  afterwards  advanced 
in  value  by  commiflion  from  pope  Nicholas  III.  A.  D.  1292, 
20  Edw.  I^ ;  which  valuation  of  pope  Nicholas  is  ftill  pre* 
ferved  in  the  exchequer".  The  tenths,  or  decimae^  were 
the  tenth  part  of  the  annual  profit  of  each  living  by  the  fame 
valuation  \  which  was  alfo  claimed  by  the  holy  fee,  under 
so  better  pretence  than  a  ftrange  mifapplication  of  that  pre« 
cept  of  the  Levitical  law,  which  direds  \  that  the  I«evites 
<*  fhould  offer  the  tenth  part  of  their  tithes  as  a  heave-ofier* 
<<  Ing  to  the  Lord,  and  give  it  to  Aaron  the  high  prieiL'*  But 
this  claim  of  the  pope  met  with  a  vigorous  refiftance  from  the 
Englifh  parliament }  and  a  variety  of  ads  were  pafled  to  pre« 
vent  and  reftrain  it,  particularly  the  (latute  6  Hen.  IV.  c.  i. 
which  calls  it  a  horrible  mifchief  and  damnable  cuftom.  But 
the  popifh  clergy,  blindly  devoted  to  the  will  of  a  foreign 
mafter,  dill  kept  it  on  foot  \  fometimes  more  fecretly,  fome- 
times  more  openly  and  avowedly :  fo  that  in  the  reign  of 
Henry  VIII,  it  was  computed,  that  in  the  compafs  of  fifty 

1  F.  N.  B.  176.  A3  Jnft.  154.  a  Numb,  zriil.  «6. 

years 
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jcars  80O9OOO  ducats  had  been  fent  to  Rome  for  firft-fruits 
only.  Aodf  as  the  clergy  exprefled  this  wiUingnefs  to  con« 
tribute  fo  much  of  their  income  to  the  head  of  the  church,  ik 
was  thought  proper  (when  in  the  fame  reign  the  papal  power 
was  abolifhed,  and  the  king  was  declared  the  head  of  the 
church  of  England)  to  annex  this  revenue  to  the  crown  1 
which  was  done  by  ftatute  26  Hen.  VIIL  c.  3.  (confirmed 
by  ftatute  i  Eliz.  C.  4.)  and  a  neW  valor  hen^ciorum  was  then 
made,  by  which  the  clergy  are  at  prefent  rated. 

Bt  thefe  laft  mentioned  ftatutes  all  vicarages  under  ten 
pounds  a  year,  and  all  leftories  under  ten  marks,  are  di£» 
charged  from  the  payment  of  firft-fruits:  and  if,  in  fuch 
livings  as  continue  chargeable  with  this  payment,  the  incum« 
bent  lives  but  half  a  year,  he  ihaU  pay  only  one  quarter  of  his 
firft-fruits ;  if  but  one  whole  year,  then  half  of  them ;  if  a 
year  and  a  half,  three  quarters ;  and  if  two  years,  then  the 
whole ;  and  not  otherwife.  Likewife  by  the  ftatute  27  Hen. 
Vin.  c.  8.  no  tenths  are  to  be  paid  for  the  firft  year,  for 
then  the  firft-Aiiits  are  due :  and  by  other  ftatutes  of  quee& 
Anne,  in  the  fifth  and  fizth  years  of  her  reign,  if  a  benefice 
be  under  fifty  pounds  per  annum  clear  yearly  value,  it  fliall  b# 
difcharged  of  the  payment  of  firft-fruits  and  tenths. 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry  of 
their  popifli  predeceflbrs,  fubje£led  at  firft  to  a  foreign  exac- 
tion, were  afterwards,  when  that  yoke  was  fliaken  oflT,  liable 
to  a  like  mifapplication  of  their  revenues,  through  the  rapa« 
cious  difpofition  of  the  then  reigning  monarch  :  till  at  length 
the  piety  of  queen  Anne  reftored  to  the  church  what  had  been 
thus  indire£ily  taken  from  it.  This  flie  did,  not  by  remit- 
ting the  tenths  and  firft-fruits  entirely ;  but,  in  a  fpirit  of 
the  trueft  equity,  by  applying  thefe  fuperfluities  of  the  larger 
benefices  to  make  up  the  deficiencies  of  the  fmaller.  And  to 
this  end  (he  granted  her  royal  charter,  which  was  confirmed 
by  the  ftatute  2  Ann.  c.  1 1 .  whereby  all  the  revenue  of  firft- 
fruits  and  tenths  is  vefted  in  truftees  for  ever,  to  form  a  per- 
petual fund  for  the  augmentation  of  poor  livings.  This  is 
ufually  called  queen  Anne's  bounty ;  which  has  been  ftiU 
farther  regulated  by  fubfequent  ftatutes."*. 

^  5  Ann.  c.  24*     6  Ann.  c.  27.    i  Ceo.  I.  ft.  2.  c  X2.    3  Geo. I.  c.  la. 
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V.  The  next  branch  of  the  king's  ordinary  revenue 
(which,  as  well  as  the  fubfequent  branches,  is  of  a  lay  or 
temporal  nature)  confifts  in  the  rents  and  profits  of  the  dc* 
xnefne  lands  of  the  crown.  Thcfe  dcmefne  lands,  terrae  do^ 
mnicales  regis,  being  either  the  ihare  referved  to  the  crown  at 
the  original  diilribution  of  landed  property,  or  fuch  as  came 
to  it  afterwards  by  forfeitures  or  other  means,  were  antiently 
rery  large  and  extenfive  5  comprizing  divers  manors,  honors, 
and  lordfhips ;  the  tenants  of  which  had  very  peculiar  privi- 
leges, as  will  be  (hewn  in  the  fecond  book  of  thefe  commen- 
taries, when  we  fpeak  of  the  tenure  in  ancient  demefne.  At 
prefent  they  are  contrafted  within  a  very  narrow  compafs, 
having  been  almoft  entirely  granted  away  to  private  fubjefts- 
This  has  occafioned  the  parliament  frequently  to  interpofe ; 
and,  particularly,  after  king  William  lU  had  greatly  impo- 
verifhed  the  crown,  an  a£^  pafied  1*,  whereby  all  future  grants 
or  leafes  from  the  crown  for  any  longer  term  than  thirty-one 
years  or  three  lives  are  declared  to  be  void ;  except  with  re- 
gard to  houfes,  which  may  be  granted  lor  fifty  years.  And 
no  reverfionary  leafe  can  be  made,  fo  as  to  exceed,  together 
with  the  eftate  in  being,  the  fame  term  of  three  lives  or  thirty- 
one  years :  that  is  where  there  is  a  fubfifting  leafe,  of  which 
there  are  twenty  years  dill  to  come,  the  king  cannot  grant  a 
future  interefl,  to' commence  after  the  expiration  of  the  for- 
mer, for  any  longer  term  than  eleven  years.  The  tenant 
muft  alfo  be  made  liable  to  be  punifhed  for  committing  wafte; 
and  the  ufual  rent  muft  be  referved,  or,  where  there  has  ufu- 
ally  been  no  rent,  one  third  of  the  clear  yearly  value  *>.  The 
misfortune  is,  that  this  zQi  was  made  too  late,  after  almofl: 
every  valuable  poflefiion  of  the  crown  had  been  granted  away 
for  ever,  or  elfc  upon  very  long  leafes  ;  but  may  be  of  fome 
benefit  to  poftcrity,  when  thofe  leafes  come  to  expire  (g). 

P  I  Ann   ft.  I.e.  7.  the  imperial  crown  could  not  be  aJien- 

q  In  like  manner  by  the  civil  law,     ated,  but  only  let  to  farm.  Ccd,  /.  it. 
the  inheritances  or  fun  Ji  fatrimoniaUs  of    t.  61. 

{g)  [By  the  flatute  26  Geo.  II I.e.  87.  commiffioners  are  appoint- 
ed tor  examining  and  enquiring  into  the  ftate,  produce,  and  expen- 
diture of  the  rents  of  the  lands,  and  fines  for  leafes  of  the  fame, 
and  into  ttie  Hate,  produce,  management,  extent  and  value  of 
all  the  honors,   cables,  lordihips,  forcils,  chafes,  demefne  and 

other 
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VII  Hither  might  have  been  deferred  thp.  advantages 
which  ufed  to  arife  to  the  king  from  the  profits  of  his  mi* 
litary  tenuresj  to  which  mod  lands  in  the  kingdom  were 
fubjefl,*  till  the  ftatute  1 2  Car.  II.  c.  24.  which  in  great 
meafure  abolifhed  them  all :  the  explication  of  the  nature  of 
which  tenures  muft  be  podponed  to  the  fecond  book  of  thefe 
commentaries.  Hither  alfo  might  have  been  referred  the 
profitable  prerogative  of  purveyance  and  pre-emption :  which 
was  a  right  enjoyed  by  the  crown  of  buying  up  provifions 
and  other  nec€iflaries»  by  the  intervention  of  the  king's  pur- 
veyors, for  the  ufe  of  his  royal  houfhold,  at  an  appraifed  va- 
luation,  in  preference  to  all  others,  and  even  without  confent 
of  the  owner  :  and  alfo  of  forcibly  impreffing  the  carriages 
and  hozfes  of  the  fubjefb,  to  do  the  king's  bufinefs  on  the 
public  roads,  in  the  conveyance  of  timber,  baggage,  and 
the  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing him  a  fettled  price.     A  prerogative,  which  prevailed 

Other  lands*  derelid  and  waile  lands  within  the  furvey  of  his  ma*- 
jefty's  excheq^aer,  and  appertaining  to  the  crown  of  Great  Bri- 
tain in  England  and  Wales,  and  into  all  fuch  fubfifting  leafes, 
patents  and  other  grj^nts  of  the  faid  honors  and  premifes  refpec- 
tively,  as  contain  any  exprefs  faving  to  the  crown  of  any  rights 
or  interefls  in  pofTeifion,  reverfion,  or  contingency,  and  into  all 
and  all  manner  of  rights  and  privileges  claimed  or  exercifed 
within,  over  and  upon  his  majelly's  faid  forefls,  chafes,  parks, 
deretid  and  wade  lands  refpedively ;  and  into  all  the  fubfiiling 
offices  eftablifhed  for  the  management  of  the  faid  forells  and  other 
prcmifes  refpedtively,  and  the  annual  expence  of  the  'fame  :  and 
the  faid  commiffioners  are,  within  fourteen  days  after  the  com- 
mencement of  every  feflion  of  parliament,  and  from  time  to  time, 
when  and  fq  often  as  they  conveniendy  can  or  may,  certify  and 
report  in  writing,  under  their  hands  and  feals,  unto  the  king  and 
both  houfes  of  parliament,  \yhat  progrefs  they  fhall  have  made  in 
the  execution  of  the  trufts  and  powers  of  the  faid  a£l,  together 
with  fuch  obfervations  as  fhall  loccur  to  them,  and  fuggeft  fuch 
plans  for  the  difpofal  and  alienation,  or  for  the  future  manage- 
ment and  improvement  of  the  faid  landed  eflates  and  pofl'^flions, 
and  for  the  protection  and  fupply  of  timber  for  the  ufe  of  the 
royal  navy,  or  for  redreffing  any  abufes  in  the  management  of 
the  landed  eftates,  and  the  colle£iion  of  the  revenues  of  the  fame, 
as  the  faid  commiflioners  fhall  think  befl  calculated  for  rendering 
the  faid  eflates  and  polTeffions  of  the  crown,  and  the  revenues 
arifmg  therefrom,  moll  produdlive  and  advantageous  to  his  majeity 
and  the  public] 
Vol.  I.  T  pretty 
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pretty  generally  throughout  Europe^  during  the  fcarcity  of 
gold  and  filver,  and  the  high  valuation  of  money  confequen- 
tial  thereupon.    In  thofe  early  times  the  king's  houfhold  (as 
well  as  thofe  of  inferior  lords)  were  fupported  by  fpecific  ren- 
ders of  corn,  and  other  viduals,  from  the  tenants  of  the  re- 
{peStive  demcfnes;  and  there  was  alfo  a  continual  market  kept 
at  the  palace  gate  to  furnifh  viands  for  the  royal  ufe  '•    And 
this  anfwered  all  purpofes,  in  thofe  ages  of  fimplicity,  fo  long 
as  the  king's  court  continued  in  any  certain  place*    But  when 
it  removed  from  one  part  of  the  kingdom  to  another  (as  wzs 
formerly  very  frequently  done)  it  was  found  neceffary  to  fend 
purveyors  beforehand  to  get  together  a  fufficient  quantity  of 
provifions  and  other  neceflaries  for  the  houfhold :  and,  left 
the  unufual  demand  (hould  raife  them  to  an  exorbitant  pricci 
the  power?  before  mentioned  were  vcfted  in  thefe  purveyors: 
who  in  procefs  of  time  very  greatly  abufed  their  authority, 
and  became  a  great  oppreflion  to  the  fubje£):,  though  of  little 
advantage  to  the  crown ;  ready  money  in  open  market  (when 
the  royal  refidence  was  more  permanent,  and  fpecie.  began 
to  be  plenty)  being  found  upon  experience  to  be  the  bcft 
proveditor  of  any.   Wherefore  by  degrees  the  powers  of  pur- 
veyance have  declined,  in  foreign  countries  as  well  as  our 
own  :  and  particularly  were  aboliflied  in  Sweden  by  Gufta- 
vus  Adolphus,  towards  the  beginning  of  the  laft  century '. 
And,  with  us  in  England,  having  fallen  into  difufe  during 
the  fufpenfion  of  monarchy,  king  Charles  at  his  reftoration 
confented,  by  the  fame  ftatute,to  refign  entirely  thefe  branches 
of  his  revenue  and  power  :    and  the  parliament,  in  part  of 
recompenfe,  fettled  on  him,   his-  heirs,  and  fucceflbrs,  for 
ever,  the  hereditary  excife  of  fifteen  pence  f^r  barrel  on  all 
beer  and  ale  fold  in  the  kingdom,  and  a  proportionable  fum 
for  certain  other  liquors.     So  that  this  hereditary  excife,  the 
nature  of  which  fliall  be  farther  explained  in  the  fubfequcnt 
part  of  this  chapter,   now  forms  the  fixth  branch  of  liis 
majcfty's  ordinary  revenue. 

*  4  Jjift.  273*  *  Mod.  Un.  HiA.  xxxiit.  220. 

vn.  A 
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VIL  A  SEVENTH  branch  might  alfo  be  computed  to  have 
arifen  from  wine  licenfes ;  or  the  rents  payable  to  the  crown 
by  fuch  perfons  as  are  licenfed  to  fell  wine  by  retale  through- 
out England,  except  in  a  few  privileged  places.  Thefe 
were  firft  fettled  on  the  crown  by  the  ftatute  12  Car,  11. 
c.  25.  and,  together  with  the  hereditary  excife,  made  up  the 
equivalent  in  value  for  the  lofs  fuftained  by  the  prerogative 
in  the  abolition  of  the  military  tenures,  and  the  right  of  pre- 
emption and  purveyance :  but  this  revenue  was  aboliihed  by 
the  ftatute  30  Geo  IL  c.  19.  and  an  annual  fum  of  upwards 
of  7000/.  per  annunif  ifluing  out  of  the  new  ftamp  duties  im- 
pofed  on  wine  licenfes,  was  fettled  on  the  crown  in  it's  ftead. 

Vill.  An  eighth  branch  of  the  king*s  ordinary  revenue  is 
ufually  reckoned  to  confift  in  the  profits  arifing  from  his 
forefts.  Forefts  are  wafte  grounds  belonging  to  the  king, 
replenifhed  with  all  manner  of  beafts  of  chafe  or  venary  \ 
which  are  under  the  king's  protedion,  for  the  fake  of  his 
royal  recreation  and  delight :  and,  to  that  end,  and  for  pre- 
fervation  of  the  king's  game,  there  are  particular  laws,  pri- 
vileges, courts  and  officers  belonging  to  the  king's  forefts  ; 
all  which  will  be,  in  their  turns,  explained  in  the  fubfequent 
books  of  thefe  commentaries.  What  we  are  now  to  confider 
are  only  the  profits  arifing  to  the  king  from  hence,  which 
confift  principally  in  amercements  or  fines  levied  for  offences 
againft  the  foreft-laws.  But  as  few,  if  any,  courts  of  this 
kind  for  levying  amercements*  have  been  held  fince  1632, 
8  Car.  I.  and  as,  from  the  accounts  given  of  the  proceedings 
in  that  court  by  our  hiftories  and  law  books  *,  no  body  would 
now  wifti  to  fee  them  again  revived,  it  is  needlefs  (at  leaft  in 
this  place)  to  purfue  this  inquiry  any  farther. 

IX.  The  profits  arifing  from  the  king's  ordinary  courts 
of  juftice  make  a  ninth  branch  of  his  revenue.  And  thefe 
confift  not  only  in  fines  impofed  upon  offenders,  forfeitures 

>  Roger  North,  in  his  life  of  lord  have  met  with  no  report  of  it's  proceed* 

keeper  North,  (43,  44.)  mentions  an  iogs. 
eyre,  or  Uerf  to  have  been  held  fouth  of        <  i  Jones.  i67**298. 
Txcoc  fooB  after  the  reftoration  \   hot  I 
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of  recognizances,  and  amercements  levied  upon  defaulters ; 
but  alfo  in  certain  fees  due  to  the  crown  in  a  variety  of  legal 
matters,  as,  for  fetting  the  great  feal  to  charters,  original 
^Tits,  and  oU^er  forenfic^proceedings,  and  for  permitting  fines 
to  be  levied  of  lands  in  order  to  bar  entails,  or  otherwife  to 
jnfure  their  title.  As  none  of  thefe  can  be  done  without  the 
immediate  intervention  of  the  king,  by  himfelf  or  his  officerSi 
the  law  allows  him  certain  perquifites  and  profits,  as  a  recom- 
penfe  for  the  trouble  he  undertakes  for  the  public.  Thefe, 
in  procefs  of  time,  have  been  almoft  all  granted  out  to  private 
perfons,  or  elfe  appropriated  to  certain  particular  ufes:  fo  that, 
though  our  law-proceedings  are  (till  loaded  with  their  pay- 
ment, very  little  of  them  is  now  returned  into  the  king's 
exchequer;  for  a  part  of  whofe  royal  maintenance  they  were 
originally  intended.  All  future  grants  of  them  however,  by 
theftatute  i  Ann.  ft.  2.  c.  7.  are  to  endure  for  no  longer  time 
than  the  prince's  life  who  grants  them. 

X.  A  TENTH  branch  of  the  king's  ordinary  revenue,  faid 
to  be  grounded  on  the  confideration  of  his  guarding  and  pro- 
te£ling  the  feas  from  pirates  and  robbers,  is  the  right  to  ro^al 
Jijby  which  are  whale  and  fturgeon  :  and  thefe  when  either 
thrown  afliore,  or  caught  near  the  coafts,  are  the  property  of 
the  king,  on  account  ^  of  their  fuperior  excellence.  Indeed 
our  anceftors  feem  to  have  entertained  a  very  high  notion  of 
the  importance  of  this  right ;  it  being  the  prerogative  of  tlie 
Jcings  of  Denmark  and  the  dukes  of  Normandy " ;  and  from 
one  of  thefe  it  was  probably  derived  to  our  princes.  It  is  cx- 
prefsly  claimed  and  allowed  in  the  ftatute  de  praerogatm 
regis  "^ :  and  the  moft  antient  treatifes  of  law  now  extant  make 
mention  of  it  "^ ;  though  they  feem  to  have  made  a  diftindion 
between  whale  and  fturgeon,  as  was  incidentally  obferved  in 
a  former  chapter  J^. 

C  Plowd.  315.  FkU.  /.  I.  f.  45  or  46.     MtmoraMd* 

u  StJernh.  dtjure  Sueanum,  I,  i.e.  S.  Scaccb\  H,  24  EJvf.  I.  37.  prefixeJ  to 

Or.  Couftum,  cap*  17.  M.iynard's  year  book  of  Edward  li. 

w  17  Edw.  II.  c.  If.  y  Ch.  4.  page  223. 
■  Brazen.  /.  3.  f.  3,  Britten,  f.17, 

XI.  Another 
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XI.  Another  'maritime  revenue,  and  founded  partly 
upon  the  fame  reafon,  is  that  of  fhipwredts :  which  are  alfo 
declared  to  be  the  king's  property  by  the  fame  prerogative 
ftatute  lyEdw.  II.  c.  11.  and  were  fo,  long  before,  at  the 
common  law.  It  is  worthy  obfervation,  how  greatly  the  law 
of  wrecks  has  been  altered,  and  the  rigour  of  it  gradually 
foftened  in  favour  of  the  diftrefled  proprietors.  Wreck,  by 
the  antient  common  law,  was  where  any  (hip  was  loft  at  fea, 
and  the  goods  or  cargo  were  thrown  upon  the  land ;  in  which 
cafe  thefe  goods,  fo  wrecked,  were  adjudged  to  belong  to  the 
king ;  for  it  was  held,  that,  by  the  lofs  of  the  (hip,  all  pro* 
perty  was  gone  out  of  the  original  owner  *•  But  this  was 
undoubtedly  adding  forrow  to  forrow,  and  was  confonant 
neither  to  reafon  nor  humanity.  Wherefore  it  was  firft  or- 
dained by  king  Henry  I,  that  if  any  perfon  efcaped  alive  out 
of  the  fliip  it  Ihould  be  no  wreck » ;  and  afterwards  king 
Henry  II,  by  liis  charter  \  declared,  that  if  on  the  coafts  of 
Cither  England,  Poiftou,  Oleron,  or  Gafcony,  any  (hip  (hould 
be  diftrefled,  and  either  man  or  beaft  fhould  efcape  or  be  found 
therein  alive,  the  goods  ftiould  remain  to  the  owners,  if  they 
claimed  them  within  three  months  j  but  otherwife  (hould  be 
cfteemed  a  wreck,  and  ftiould  belong  to  the  king,  or  other 
lord  of  the  franchife.  This  was  again  confirmed  with  im- 
provements by  king  Richard  the  firft ;  who,  in  the  fecond 
year  of  his  reign  %  not  only  eftabliflied  thefe  conceflions,  by 
ordaining  that  the  owner,  if  he  was  fliipwrecked  and  efcaped, 
"  omnes  res fuas  liheras  et  quietas  haherety*  but  alfo,  that,  if 
he  periflied,  his  children,  or  in  default  of  them  his  brethren 
and  fifters,  ftiould  retain  the  property  -,  and,  in  default  of 
brother  or  fifter,  then  the  goods  ftiould  remain  to  the  king  \ 
And  the  law,  as  laid  down  by  Brafton  in  the  reign  of 
Henry  HI,  feems  ftill  to  have  improved  in  it's  equity.     For 

«  Dr  &  St.  d.  2.  c.  51.  the  rerenue  of  wrecks  wa«  given  to  the 

»  Spclm.  Cod,  apud  Wilkins.  305.  prince's  treafury  or  ffcus,  icftrained  it 

»>  26  May,  A.  D.  ix  74.     i  Rym*  by  an  cdia  {Cod.  1 1.  5.  1.)  and  ordered 

Focd,  16.  ^^^  ^^  remain  to  the  owners  5   adding 

c  Rog'.  Hoved.  in  Ric.  I.  this  humane  expoftulation,  «  S^odenim 

"iln  like  manner  Conftantinc  the  ^^  juibabctfijcusinal'tenacalamitate^utde 

|ieat,  finding  that  by  the  imperial  law  "  rt  tarn  luBu^ja  com^dium  ftattur  r' 

T  3  then. 
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then,  if  not  only  a  dog  (for  inftance)  efcaped,  by  which  the 
owner  might  be  difcovcred,  but  if  any  certain  mark  were  fet 
on  the  goodS)  by  which  they  might  be  known  again,  it  was  held 
to  be  no  wreck  *.  And  this  is  certainly  mod  agreeable  to  rca- 
fon ;  the  rational  claim  of  the  king  being  only  founded  upon 
this,  that  the  true  owner  cannot  be  afcertained.  Afterwards, 
in  the  ftatute  of  Weftminfter  the  firft  ^,  the  time  of  limitation 
of  claims,  given  by  the  charter  of  Henry  II,  is  extended  to  a 
year  and  a  day,  according  to  the  ufage  of  Normandy  * :  and 
it  enacbs,  that  if  a  man,  a  dog,  or  a  cat,  efcape  alive,  the  yeSel 
0iall  not  be  adjudged  a  wreck.  Thefe  animals,  as  in  Bradon^ 
are  only  put  for  examples  ^  -y  for  it  is  now  held ',  that  not 
only  if  any  live  thing  efcape,  but  if  proof  can  be  made  of  the 
property  of  any  of  the  goods  or  lading  which  come  to  (hore, 
they  fliall  not  be  forfeited  as  wreck.  The  ftatute  further  or- 
dains, that  the  fheriiF  of  the  county  (hall  be  bound  to  keep 
the  goods  a  year  and  a  day,  (as  in  France  for  one  year,  agree- 
ably to  the  maritime  laws  of  OlerOn  j,  and  in  HoUand  for  a 
year  and  a  half)  that  if  any  man  can  prove  a  property  in 
them,  eitlier  in  his  own  right  or  by  right  of  reprefentation  ^ 
they  (hall  be  reftored  to  him  without  delay ;  but,  if  no  fuch 
property  be  proved  within  that  time,  they  then  fhall  be  the 
king's.  If  the  goods  are  of  a  periftiable  nature,  the  (heriff 
may  fell  them,  and  the  money  fliall  be  liable  in  their  ftead  K 
This  revenue  of  wrecks  is  frequently  granted  out  to  lords  of 
manors,  as  a  royal  franchife ;  and  if  any  one  be  thus  entitled 
to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
thereon,  the  king  may  claim  them  at  any  time,  even  after  the 
year  and  day  ". 

It  is  to  be  obferved,  that,  in  order  to  conftitute  a  legal 
v^reck,  the  goods  muft  come  to  land.  If  they  continue  at  fea, 
the  law  diftinguiflie$  them  by  the  barbarous  and  uncouth 

e  Brad.  /.  3.  «.  3*  ///.  B.  R, 
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appellations  oi  jet/am^  fiotfam^  and  Itgan*  Jetfam  is  where 
goods  are  cail  into  the  fea,  and  there  (Ink  and  remain 
under  water :  fiotfam  is  where  they  continue  fwimming 
on  the  furface  of  the  waves  :  ligan  is  where  they  are  funk 
m  the  fea,  but  tied  to  a  cork  or  buoy,  in  order  to  be  found 
again  '^^  Thefe  are  alfo  the  king's  if  no  owner  appears 
to  claim  them  \  but,  if  any  owner  appears,  he  is  entitled  to 
recover  the  pofieflion.  For  even  if  they  be  cad  overboard, 
without  any  mark  or  buoy,  in  order  to  lighten  the  fhip,  the 
owner  is  not  by  this  a  A  of  neceility  conftrued  to  have  renoun- 
ced his  property  ^ :  much  lefs  can  things  ligan  be  fuppofed  to 
be  abandoned,  (ince  the  owner  has  done  all  in  his  power  to 
aflert  and  retain  his  property.  Thefe  three  are  therefore 
accounted  fo  far  a  dillin£^  thing  from  the  former,  that  by  the 
king's  grant  to  a  man  of  wrecks,  things  jetfam,  flotfam,  and 
ligan  will  not  pafs  p. 

Wrecks,  in  their  legal  acceptation,  are  at  prefent  not 
very  frequent :  for,  if  any  goods  come  to  land,  it  rarely  hap- 
pens, fince  the  improvement  of  commerce,  navigation,  and 
correfpondence,  that  the  owner  is  not  able  to  aflert  his  pro- 
perty within  the  year  and  day  limited  by  law.  And  in  order 
to  preferve  this  property  entire  for  him,  and  if  poffible  to  pre- 
vent wrecks  at  all,  our  laws  have  made  many  very  humane 
regulations  i  in  a  fpirit  quite  oppofite  to  thofe  favage  kw8^ 
which  formerly  prevailed  in  all  the  northern  regions  of  Eu- 
rope, and  a  few  years  ago  were  ftill  faid  to  fubfift  on  the 
coafts  of  the  Baltic  fea,  permitting  the  inhabitants  to  feize 
on  whatever  they  could  get  as  lawful  prize :  or,  as  an  author 
of  their  own  exprefles  it,  <<  in  naufragorum  tniferia  et  cala^ 
"  nutate  tanquam  vultures  ad  praedam  currere^.^  For  by 
the  ftatute  27  £dw.  III.  c.  13.  if  any  (hip  be  loft  on  the 
(hore,  and  the  goods  come  to  land  (which  cannot,  fays  the 
ftatute,  be  called  wreck)  they  (hall  be  prefently  delivered  tp 
the  merchants,  paying  only  a  reafonable  reward  to  thofe  that 

*  5  Rq>.  io6.  tnnm  tjicif  qwtd  fuh  bahtrt  nelit*     Inp* 
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faved  and  prefcrved  them,  which  is  tntitled  fahage.    Alfo  hj 
the  common  law,  if  any  perfons  (other  than  the  fheriff)  take 
any  goods  fo  caft  on  fliore,  which  arc  not  legal  wreck,  the 
owners  might  have  a  commifTion  to  inquire  and  find  them 
out,  and  compel  them  to  make  reftitution ',    And  by  ftatute 
12  Ann.  ft.  2.  c.  1 8.  confirmed  by  4  Geo.  I.  c.  12.  in  o^dcr 
to  aflift  the  diftrefTed,  and  prevent  the  fcandalous  illegal  prac- 
tices on  fome  of  our  fea  coafts,  (too  fimilar  to  thofe  on  the 
Baltic)   it  is  enaftcd,  that  all  head»oflicers  and  others  of 
tpwns  near  the  fea  {hall,   upon  application  made  to  them, 
fummon  as  many  hands  as  are  neceflary,  and  fend  them  to 
the  relief  of  any  fliip  in  diftrefs,  on  forfeiture  of  loo/.  and, 
in  cafe  of  afliftance  given,  falvage  fhall  be  paid  by  the  owners,  ' 
to  be  aflelfed  by  three  neighbouring  juftices.      All  perfons 
that  fecrete  any  goods  fhall  forfeit  their  treble  value :  and  if 
they  wilfully  do  any  aft  whereby  the  fliip  is  loft  or  deftroycd, 
by  making  holes  in  her,  ftealing  her  pumps,  or  otherwife, 
they  are  guilty  of  felony,  without  benefit  of  clergy.     Laftly, 
by  the  ftatute  26  Geo.  II.  c.  19.  plundering  any  veflTel  either 
in  diftrefs,  or  wrc\  ked,  and  whether  any  living  creature  be 
on  board,  or  not,  (for,  whether  wreck  or  otherwife,  it  is  cleirly 
not  tlie  property  of  the  populace)  fuch  plundering,  I  fay,  or 
preventing -the  cfciipe  of  any  perfon  that  endeavours  to  fave  his 
life,  or  wounviing  him  with  intent  to  dcftroy  him,  or  putting 
cut  falfe  lights  in  order  to  bring  any  velTcl  into  danger,  are 
all  decbred  to  be  capit.d  f  jlouies  ;  in  like  manner  as  the  de- 
flroyinj^  of  tr^es,  fteeplcs,  or  other  ftated  feamarks,  is  pu- 
nifijtd  by  the  ftatute  8  Eliz.  c.  13.  with  a  forfeiture  of  too/. 
or  outlawry.     Moreover,  by  the  ftatute  of  George  II,  pilfer- 
ing any  goods  caft  afliore  is  declared  to  be  petty  larceny  5  and 
many  other  falutary  regulations  are  made,    for  the  more 
cffedually  prcferving  fliips  of  any  nation  ix\  diftrefs '. 

r  F.  N.  B.  III.  3.)    The  laws  alfo  of  the  Wi6goths, 
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XII.  A  TWELFTH  branch  of  the  royal  revenue,  the  right 
to  mines,    has  its  original  from  the  king's  prerogative  of 
coinage,  in  order  to  fupply  him  with  materials  :  and  there- 
fore thofe  mines,  which  are  properly  royal,  and  to  which  the 
king  is  enticed  when  found,  are  only  thofe  of  filver  and  gold  •. 
By  the  old  common  law,  if  gold  or  filvcr  be  found  in  mines 
of  bafe  metal,  according  to  the  opinion  of  fome  the  whole 
was  a  royal  mine,  and  belonged  to  the  king ;  though  others 
held  that  it  only  did  fo,  if  the  quantity  of  gold  or  filvcr  was 
of  greater  value  than  the  quantity  of  bafe  metal  ^     But  now 
by  the  ftatutes  i  W.  &  M.  ft.  i.  c.  30.  and  5  W.  8c  M^ 
c.  6.  this  difference  is  made  immaterial ;  it  being  enafted, 
that  no  mines  of  copper,  tin,  iron,  or  lead,  fhall  be  looked 
upon  as  royal  mines,  notwithftanding  gold  or  filvcr  may  be 
extraAed  from  them  in  any  quantities :  but  that  the  king,  or 
perfons  claiming  royal  mines  under  his  authority,  may  have 
the  ore,  (other  than  tin-ore  in  the  counties  of  Devon  and 
Cornwall)  paying  for  the  fame  a  price  ftated  in  the  aft. 
This  was  an  extremely    reafonable  law :   for  now  private 
owners  are  not  difcouraged  from  working  mines,  through  a 
fear  tliat  they  may  be  claimed  as  royal  ones  ;  neither  does  the 
king  depart  from  the  ]uft  rights  of  his  revenue,  (ince  he  may 
have  all  the  precious  metal  contained  in  the  ore,   paying  no 
more  for  it  than  the  value  of  the  bafe  metal  which  it  is  fup- 
pofed  to  be ;  to  which  bafe  metal  the  land  owner  is  by  reafon 
^nd  law  entitled. 

XIII.  To  the  fame  original  may  in  part  be  referred  the 
revenue  of  tre^fure-trove  (derived  from  the  French  word, 
trover,  to  find)  called  in  Latin  tbefaurus  inventus,  which  is 
where  any  money  or  coin,  gold,  filver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown ;  in  which  cafe  the  treafure  belongs 
to  the  king :  but  if  he  that  hid  it  be  known,  or  afterwards 
found  out,  the  owner  and  not  the  king  is  entitled  to  it  "• 
iVlfo  if  it  be  found  in  the  fea,  or  upon  the  earth,  it  doth  not 

•  2  Ind.  577.  v  3  Ittft.  J  31*    Ddt.  of  Sheriffs, 
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belong  to  the  king,  but  the  finder,  if  no  owner  appears  ^.  So 
that  it  feems  it  is  the  hidings  and  not  the  abandotting  of  it,  that 
gives  the  king  a  property :  Brafton  *  defining  it,  in  the  word* 
of  tlie  civilians,  to  be  **  vet  us  depofitto  pecuniae!^  This  dif- 
ference clearly  arifes  from  the  different  intentions,  which 
the  law  implies  in  the  owner,  A  man,  that  hides  his  treafurc 
in  a  fecret  place,  evidently  does  not  mean  to  reiinquiih  his 
property  j  but  referves  a  right  of  claiming  it  again,  when  he 
fees  occafion :  and,  if  he  dies  and  the  fecret  alfo  dies  with 
him,  the  law  gives  it  the  king,  in  part  of  his  royal  revenue. 
But  a  man  that  fcatters  his  treafure  into  the  fea,  or  upon  the 
public  furface  of  the  earth,  is  conflrued  to  have  abfolutcly 
abandoned  his  property,  and  returned  it  into  the  common 
ftock,  without  any  intention  of  reclaiming  it :  and  therefore 
St  belongs,  as  in  a  (late  of  nature,  to  the  firft  occupant,  or 
finder  \  unlefs  the  owner  appear  and  aflert  his  rights  which 
then  proves  that  the  lofs  was  by  accident,  and  not  with  an 
intent  to  renounce  his  property. 

Formerly  all  trcafure-trove  belonged  to  the  finder  J^  j  as 
was  alfo  the  rule  of  the  civil  law  *.  Afterwards  it  was  judged 
expedient  for  the  purpofcs  of  the  ftate,  and  particularly  for 
the  coinage,  to  allow  part  of  what  was  fo  found  to  the  king  ; 
which  part  was  afFigned  to  be  all  hidden  treafure ;  fuch  as  is 
cafually  loft  and  unclaimed,  and  alfo  fuch  as  is  defignedly 
abandoned^  ftill  remaining  the  right  of  the  fortunate  finder. 
And  that  the  prince  ihall  be  entitled  to  this  hidden  treafure  is 
now  grown  to  be,  according  to  Grotius ",  *^jtis  commune^  et 
**  quafi  gentium :"  for  it  is  not  only  obferved',  he  adds,  in 
England,  but  in  Germany,  France,  Spain,  and  Denmark.  • 
The  finding  of  depofited  treafure  was  much  more  frequent, 
and  the  treafures  themfelves  more  confiderable,  in  the  infancy 
of  our  conftitution  than  at  prefent.  When  the  Romans,  and 
other  inhabitants  of  the  refpe£live  countries  which  compofed 
their  empire,  were  driven  out  by  the  northern  nations,  they 
concealed  their  money  under-ground :  with  a  view  of  refort- 

^  Britt.  €•  17.     Finch.  L.  177,  »  ly.  41,  i.  31. 
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ing  to  it  again  when  the  heat  of  the  irrupdon  fhonld  be  over, 
and  the  myaders  driven  back  to  their  defarts.  But,  as  this 
never  happened,  the  treafures  were  never  claimed ;  and  on  the 
death  of  the  owners  the  C^cret  alfo  died  along  with  them. 
The  conquering  genera]s>  being  aware  of  the  value  of  thefe 
ludden  mines,  made  it  highly  penal  to  fecrece  them  from  the 
public  fervice.  In  England  therefore,  as  among  the  feudifts  ^^ 
the  punifliment  of  fuch  as  concealed  from  the  king  the  find- 
ing of  hidden  treafure  was  formerly  no  lefs  than  death ;  but 
now  it  is  only  fine  and  imprifonment  ^. 

XIV.  Waifs,  tona  waviata,  are  goods  ftolen,  and  waived 
or  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being 
apprehended.  Thefe  are  given  to  the  king  by  the  law,  as  a 
punifliment  upon  the  owner,  for  not  himfelf  purfuing  the 
felon,  and  taking  away  his  goods  from  him  *.  And  therefore 
if  the  party  robbed  do  his  diligence  immediately  to  follow 
and  apprehend  the  thief,  (which  is  called  making  ixdhfuit) 
or  do  convi£l  him  afterwards,  or  procure  evidence  to  convid: 
him,  he  fliall  have  his  goods  again  *•  Waived  goods  do  alfo 
not  belong  to  the  king,  till  feifed  by  fomebody  for  his  ufc  5 
for  if  the  party  robbed  can  feife  th'em  firft,  though  at  the 
diftance  of  twenty  years,  the  king  fliall  never  have  them  ^ 
If  the  goods  are  hid  by  the  thief,  or  left  any  where  by  him, 
fo  that  he  had  them  not  about  him,  when  he  fled,  and  there- 
fore did  not  throw  them  away  in  his  flight ;  thefe  alfo  arc 
not  bona  waviata,  but  the  owner  may  have  them  again  when 
he  pleafes  «.  The  goods  of  a  foreign  merchant,  though  ftolen 
and  thrown  away  in  flight,  fliall  never  be  waifs  ** :  the  reafon 
whereof  may  be,  not  only  for  the  encouragement  of  trade, 
but  alfobecaufe  there  is  no  wilful  default  in  the  foreign  mer- 
chant's not  purfuing  the  thief ;  he  being  generally  a  ftranger 
to  our  laws,  our  ufages,  and  our  language. 

XV.  EsTRAYS  are  fuch  valuable  animals  as  are  found 
irandering  in  any  manor  or  lordfliip,  and  no  man  knoweth  the 
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owner  of  them  5  in  which  cafe  the  law  gives  them  to  the  king 
as  the  general  owner  and  lord  paramount  of  the  foily  in  re- 
compenfe  for  the  damage  whicLthcy  may  hare  done  therein  : 
and  they  now  moft  commonly  belong  to  the  lord  of  the 
manor,  by  fpecial  grant  from  the  crovvai.     But,  in  order  ta 
veft  an  abfolute  property  in  the  king,  or  his  grantees,  they 
muft  be  proclaimed  in  the  church  and  two  market  towns  next 
adjoining  to  the  place  where  they  are  found :  and  then,  if  no 
man  claims  them,  after  proclamation  and  a  year  and  a  day 
paiTed,  they  belong  to  the  king  or  his  fubftitute  without  re- 
demption *  'f  even  though  the  owner  were  a  minor,  or  under 
any  other  legal  incapacity  ^,     A  provifion  fimilar  to  which 
obtained  in  the  old  Gothic  conflitution,  with  regard  to  ail 
things  that  were  found,  which  were  to  be  thrice  proclaimed  ; 
primum  coram  comiiibus  et  viatoribus  obviisf  deinde  in  proxima 
villa  vel  pagOy  pojlremo  cwam  ecclefia  veljudicio  :  and  the  fpace 
of  a  year  was  allowed  for  the  owner  to  reclaim  his  property  ^ 
If  the  owner  claims  them  within  the  year  and  day,  he  mud 
pay  the  charges  of  finding,  keeping,  and  proclaiming  them  ". 
"the  king  or  lord  has  no  property  till  the  year  and  day  pafied  : 
for  if  a  lord  kcepeth  an  eftray  three  quarters  of  a  year,  and 
within  the  year  it  ftraycth  again,  and  another  lord  getteth  it, 
the  firft  lord  cannot  take  it  again".     Any  beafts  may  be 
eftrays,  that  are  by  nature  tame  or  reclaimable,  and  in  which 
there  is  a  valuable  property,  as  flieep,  oxen,  fwine,  and  horfes, 
which  we  in  general  call  cattle ;  and  fo  Fleta  ®  defines  them, 
pecuj  vagensy  quod  nullus  petit ^  fequitur  vel  advocat.     For  ani- 
mals upon  which  the  law  fets  no  value,  as  a  dog  or  cat,  and 
^mmsiXs  ferae  naturae y  as  a  bear  or  wolf,  cannot  be  confidered 
as  eftrays.  So  fwans  may  be  eftrays,  but  not  any  other  fowl  p  ; 
whence  they  are  faid  to  be  royal  fowl.    The  reafon  of  which 
diftin(Slion  feems  to  be,  that,  cattle  and  fwans  being  of  a 
reclaimed  nature,  the  owner's  property  in  them  is  not  loft 
merely  by  their  temporary  efcape  ;  and  they  alfo,  from  their 
intrinfic  value,  are  a  fufficient  pledge  for  the  expeiKe  of  the 

i  Mlrr.  c.  ^.  §.  19.  "  Dalt.  Sh.  79. 
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lord  of  the  franchife  in  keeping  them  the  year  and  day.  For 
he  that  takes  an  ellray  is  bound,  fo  long  as  he  keeps  it,  to  fin4 
it  in  proviiions  and  preferve  it  from  damage  ^  i  and  may  not 
ufe  it  by  way  of  labour,  but  is  liable  to  an  aQion  for  fo  doing  '• 
Yet  he  may  milk  a  cow,  or  the  like  ^  for  that  tends  to  dip 
prefervation,  and  is  for  the  benefit,  of  the  animal  '• 

Besides  the  particular  reafons  before  given  why  the  king 
Ihould  have  the  feveral  revenues  of  royal  fifti,  fliipwrecks, 
treafure-trove,  waifs,  and  cftrays,  there  is  alfo  one  general 
reafon  which  holds  for  them  all ;  and  that  is,  becaufe  they 
are  bona  vacantia^  or  goods  in  which  no  one  elfe  can  claim  a 
property.  And  therefore  by  the  law  of  nature  they  belonged 
to  the  firft  occupant  or  finder ;  and  fo  continued  under  the 
imperial  law.  But,  in  fettling  the  modern  conftitutions  of 
mod  of  the  governments  in  Europe,  it  was  thought  proper 
(to  prevent  that  ftrife  and  contention,  which  the  mere  title 
of  occupancy  is  apt  to  create  and  continue,  and  to  provide 
for  the  fupport.of  public  authority  in  a  manner  the  lead  bur- 
thenfome  to  individuals)  that  thefe  rights  fhould  be  annexed 
to  the  fupreme  power  by  the  pofitive  laws  of  the  ftate.  And 
fo  it  came  to  pafs  that,  as  Brafton  cxprefles  it  *,  kaec  quae 
ftuUitis  in  bonis  funty  et  oUmfuerunt  inventoris  de  jure  naturati^ 
jam  efficiuntur  principis  ^e  jure  gentium. 

XVI.  The  next  branch  of  the  king's  ordinary  revenue 
confifts  in  forfeitures  of  lands  and  goods  for  oiFcnces ;  bona 
confifcata^  as  they  are  called  by  the  civilians,  becaufe  they  be- 
longed loxhtjifcus  or  imperial  treafury  \  or,  as  our  lawyers 
term  them,  forisfafla  ;  that  is,  fuch  whereof  the  property  Is 
gone  away  or  departed  from  the  owner.  The  true  reafon 
and  only  fubftantial  ground  of  any  forfeiture  for  crimes  con- 
fift  in  this  \  that  all  property  is  derived  from  focicty,  being 
one  of  thofe  civil  rights  which  are  conferred  upon  individuals, 
in  exchange  for  that  degree  of  natural  freedom,  which  every 
man  mud  facriiice  when  he  enters  into  focial  communities; 

^  I  Roll.  Abr.  8S9.  •  Cro.  Jac.  148.     Noy.  119- 

f  Cro.  Jac.  i47t  «  A  i.  c,  12, 
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If  therefore  a  member  of  any  national  community  violates 
the  fundamental  contrad  of  his  aflbciation,  by  tranfgrefling 
the*  municipal  law,  he  forfeits  his  right  to  fuch  privileges  as 
he  claims  by  that  contraft: ;  and  the  ftate  may  very  juftly 
refume  that  portion  of  property,  or  any  part  of  it,  which 
the  laws  have  before  afligned  him.    Hence,  in  every  oficnce 
of  an  atrocious  kind,  the  laws  of  England  have  exa&ed  a 
total  confifcation  of  the  moveables  or  perfonal  eftate  $  and  in 
many  cafes  a  perpetual,  in  others  only  a  temporary,  lofs  of 
the  offender's  immoveables  or  landed  property ;  and  have 
veiled  them  both  in  the  king,  who  is  the  perfon  fuppofed  to 
t>e  offended,  being  the  one  vifible  magiftrate  in  whom  the 
majefty  of  the  public  reCdes.    The  particulars  of  thefe  for- 
feitures will  be  more  properly  recited  when  we  treat  of  crimes 
and  mifdemefnors.     I  therefore  only  mention  them  here,  for 
the  fake  of  regularity,  as  a  part  of  the  cenjiir  regalis }  and 
{hall  poftpone  for  the  prefent  the  farther  confideration  of  all 
forfeitures,  excepting  one  fpecies  only,  which  arifcs  from  the 
misfortune  rather  than  the  crime  of  the  owner,  and  is  called 
a  deodand. 

Bt  this  is  meant  whatever  perfonal  chattel  is  the  imme* 
diate  occafion  of  the  death  of  any  reafonable  creature : 
which  is  forfeited  to  the  king,  to  be  applied  to  pious  ufeSf 
and  diftributed  in  alms  by  his  high  almoner  "  i  though  for- 
merly deftined  to  a  more  fuperftitious  purpofe.  It  feems  to 
have  been  originally  defigned,  in  the  blind  days  of  popery^ 
as  an  expiation  for  the  fouls  of  fuch  as  were  fnatched  away 
by  fudden  death ;  and  for  that  purpofe  ought  properly  to 
have  been  given  to  holy  church  ^ :  in  the  fame  manner  as 
the  apparel  of  a  ftranger,  who  was  found  dead,  was  applied 
to  purchafe  mafles  for  the  good  of  his  foul.  And  this  may 
account  for  that  rule  of  law,  that  no  deodand  is  due  where 
an  infant  under  the  age  of  difcretion  is  killed  by  a  fall 
from  a  cart,  or  horfe,  or  the  like,  not  being  in  motion  ' ; 
whereas,  if  an  adul!  perfon  falls  from  thence  and  is  killed^ 

•  zHal.P.  C.4T9.  Fleta.  /.  i.  ^.25.    SuudF.  P.  C.  to,  si« 

w  FiXxh.Mr,tit.EnJiteMint,fl,  27.        >  3  inft*  57.     1  Hal.  P.  C.  421. 
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the  thing  is  certainly  forfeited.     For  the  reafon  given  by  fir 
Matthew  Hale  feems  to  be  very  inadequate,  viz.  becaufe  an 
infant  is  not  able  to  take  care  of  himfelf ;  for  why  fhould 
the  owner  fave  his  forfeiture,  on  account  of  the  imbecility 
of  the  child,  which  ought  rather  to  have  made  him  more 
cautious  to  prevent  any  accident  of  mifchief  ?     The  true 
ground  of  this  rule  feems  rather  to  have  been,  that  the  child,  by 
reafon  of  it's  want  of  difcretion,  was  prefumed  incapable  of 
'a£iual  fin,  and  therefore  needed  no  deodand  to  purchafe  pro- 
pitiatory mafles :  but  every  adult,  who  died  in  a£lual  fin« 
ftood  in  need  of  fuch  atonement,  according  to  the  humane 
fuperftition  of  the  founders  of  the  Englifh  law. 

Thus  ftands  the  law  if  a  perfon  be  killed  by  a  fall  from 
a  thing  Handing  ftill.    But  if  a  horfe,  or  ox,  or  other  animal, 
of  his  own  motion,  kill  as  well  an  infant  as  an  adult,  or  if 
a  cart  run  over  him,  they  fhall  in  either  cafe  be  forfeited  as 
deodands  ^  ;  which  is  grounded  upon  this  additional  reafon, 
that  fuch  misfortunes  are  in  part  owing  to  the  negligence  of 
the  owner,  and  therefore  he  is  properly  puniflied  by  fuch  for- 
feiture.    A  like  punifhment  is  in  like  cafes  inflidled  by  the 
Mofaical  law  * :  "if  an  ox  gore  a  man  that  he  die,  the  ox 
««  fhall  be  (toned,  and  his  icfli  fhall  not  be  eaten."     And, 
among  the  Athenians  *,  whatever  was  the  caufe  of  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  caft  out  of 
the  dominions  of  the  republic.     Where  a  thing,  not  in  mo- 
tion, is  the  occafion  of  a  man's  death,  that  part  only  which 
is  the  iinmediate  caufe  is  forfeited  ;  as  if  a  man  be  climbing 
up  the  wheel  of  a  cart,  and  is  killed  by  falling  from  it,  the 
wheel  alone  is  a  deodand  ^ :  but,  wherever  the  thing  is  in 
motion,    not  only  that  part  which  immediately  gives  the 
wound,  (as  the  wheel,  which  runs  over  his  body)  but  all 
things  which  move  with  it  and  help  to  make  the  wound  more 
dangerous  (as  the  cart  and  loading,  which  increafe  the  pref- 

T  Omniaffuae  movent  aJ  m9rtem,funt  perfoa  was  drowned,  was  ordered  to  be 

J)to  dpnda,  Bra&on*  /.  3*  r.  5*  filled  up,   under  the  infpedion  of  tfafi 

•  Exod.  uci.  %%•  coroner.  Fiet.  /•  i.  c.25.  ^.  io«  Fitah* 

a  Acfchin.  rmr*  Ctefipb.    That  too  Abr.  /.  ccrone.  416. 

^/  tur  antknt  law,  a  well  In  which  a  b  1  Hal«  P.  C.  4a&. 
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Aire  of  the  wheel)  are  forfeited  ^.  It  matters  not  whether  the 
owner  were  concerned  in  the  killing  or  not  \  for,  if  a  man 
kills  another  with  my  fword,  the  fword  is  forfeited  ^  as  an 
accurfed  thing  ^.  And  therefore,  in  all  indi£lments  for  ho- 
micide, the  indrument  of  death  and  the  value  are  prefented 
and  found  by  the  grand  jury  (as,  that  the  ftroke  was  given 
by  a  certain  penknife,  value  iixpence)  that  the  king  or  his 
grantee  may  claim  the  deodand  :  for  it  is  no  deodand,  unleis 
it  be  prefented  as  fuch  by  a  jury  of  twelve  men  ^  No  deo> 
dands  are  due  for  accidents  happening  upon  the  high  fea,  that 
being  out  of  the  jurifdidtion  of  the  common  law  :  but  if  a 
man  falls  from  a  boat  or  (hip  in  frefli  water,  and  is  drowned^ 
it  hath  been  faid,  that  the  veifel  and  cargo  are  in  ftri£tncfs  of 
law  a  deodand  «.  But  juries  have  pf  late  very  frequently 
taken  upon  themfelves  to  mitigate  thcfe  forfeitures,  by  find- 
ing only  fome  trifling  thing,  or  part  of  an  entire  thing,  to 
have  been  the  occafion  of  the  death.  And  in  fuch  cafes^ 
although  the  finding  by  the  jury  be  hardly  warrantable  by 
law,  the  court  of  king's  bench  hath  generally  refufed  to  in- 
terfere  on  behalf  of  the  lord  of  the  frauchife,  to  ailift  fo  uq*- 
equitable  a  claim  ^. 

Deodands,  and  forfeitures  in  general,  as  well  as  wrecks, 
treafure-trove,  royal  filh,  mines,  waifs,  and  eftrays,  may  be 
granted  by  the  king  to  particular  fubjefts,  as  a  royal  fran- 
chife :  and  indeed  they  are  for  the  mod  part  granted  out  to 
the  lords  of  manors,  or  other  liberties  :  to  the  perverfion  ojf 
their  original  defign. 

c  I  Hawk.  P.  C.  c*  26.  ft/icita/h   meae   nunurrtttrf   katuijpi  vel 

A  A  fimilar  rule  obtained  among  the  aedificajfe    al  quod     quo    bcm9    frriret* 

aotient  Goths.     Si  quis,  me  isefiknte,  StJernhook  dejure  Gotb*  1.  3.  r«,4« 

quocunquc  meo  tch  vtl  ir.Jirumer.ta  in  per  «  Dr  &  St.  d.  2.  c.  51* 

mciem  juam aButatur  \  vel  ex  aedihus  meis         '  3  Inft.  57. 

eadat^  tfrl  ifieidat'w  puteummeum,  quan-         i   3  Inft.  58.      i  Hal.  P.  C.  42 1« 

tvmv'n  tf{?um  et  munttum,  velin catarac-  Molloy  dejur,  marlttm*  2.  215. 

tam^   et  Jub  moietidino  meo  confnnfratur^         k  Fofter  of  homicide.  266* 

ipjt  alsqua  muUla  pleSiar  j  at  in  parte  in^ 

xvn. 


Cli«'  8*  ^PsRsoRs.  303 

XVIL  AxoTHER  btanck  of  die  king*s  ordinary  tcrcnue 
ari£cs  from  efcfacats  of  Luidsy  which  happen  upon  the  dcfcd 
of  hnrs  to  focoeed  to  the  inheritance ;  whereupon  they  in 
general  revert  to  and  veft  in  the  king,  who  is  efteemed,  in 
the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in 
the  kingdoou  But  the  difcufEon  of  this  topic  more  properly 
belongs  to  the  lecond  book  of  thefe  commentaries,  wherein 
we  fliall  paiticubrly  confider  the  manner  in  which  lands  may 
be  acquired  or  loft  by  efcheat. 

XVnL  I  pftocEED  therefore  to  the  eighteenth  and  laft 
branch  of  the  king's  ordinary  revenue ;  which  confifts  in 
the  cuftody  of  idiots,  from  whence  we  (hall  be  naturally  led 
to  confider  alfo  the  cuftody  of  lunatics. 

Ak  idiot,  or  natural  fool,  is  one  that  hath  had  no  under* 
ftanding  from  his  nativity ;  and  therefore  is  by  law  prefumed 
never  likely  to  attain  any.  For  which  reafon  the  cuftody  of 
him  and  of  his  lands  was  formerly  vefted  in  the  lord  of  the 
fee  ^ ;  (and  therefore  ftill,  by  fpecial  cuftom,  in  fome  manors 
the  lord  fliall  have  the  ordering  of  idiot  and  lunatic  copy- 
holders 0  but,  by  reafon  of  the  manifold  abufes  of  this  power 
by  fubje£ls,  it  was  at  laft  provided  by  common  confent,  that 
it  (bpuld  be  given  to  the  king,  as  the  general  confervator  of 
his  people ;  in  order  to  prevent  the  idiot  from  wafting  his 
eftate,  and  retlucing  himfelf  and  his  heirs  to  poverty  and 
diftrefs  \  This  fifcal  prerogative  of  the  king  is  declared  in 
parliament  by  ftatute  1 7  £dw.  11.  c.  9.  which  directs  (in  af- 
firmance of  the  common  law  *)  that  the  king  fliall  have  ward 
of  the  lands  of  natural  fools,  taking  the  profits  >i'ithout  wafte 
or  deftru£lion,  and  fliall  find  them  neceiTaries ;  and  after  the 
death  of  fuch  idiots  he  fliall  render  the  eftate  to  the  heirs :  in 
order  to  prevent  fuch  idiots  from  aliening  their  lands,  and 
their  heirs  from  being  difinherited. 

By  the  old  common  law  there  is  a  writ  de  idiota  imptirendo^ 
to  inquire  whether  a  man  be  an  idiot  or  not  ™  :  which  muft 
be  tried  by  a  jury  of  twelve  men  :  and,  if  they  find  hxm  purus 

h  Flet.  /.  I.  r.  ri.  §•  10.  Edw,  L  (prefixed  to  Mayoard*!  ycar- 
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idiota,  th€  profits  of  hU  lands,  and  the  cuftody  of  his  perfon 
may  be  granted  by  the  king  to  fome  fubjeft,  who  has  intereft 
enough  to  obtain  them  ".  This  branch  of  the  revenue  hath 
been  long  confidered  as  a  hardfhip  upon  private  families :  and 
fo  long  ago  as  in  the  8  Jac.  I.  it  was  under  the  confideration 
of  parliament,  to  veft  this  cuflody  in  the  relations  of  the 
party,  and  to  fettle  an  equivalent  on  the  crown  in  lien  of  it; 
it  being  then  propofed  to  Ihare  the  fame  fate  with  the  flavery 
of  the  feodal  tenures,  which  has  been  fince  aboliihed  <>.  Yet 
few  inftances  can  be  given  of  the  oppreffive  exertion  of  it, 
fince  it  feldom  happens  that  a  jury  finds  a  man  an  idiot  a  tut* 
iivitaUf  but  only  non  cotnpos  mentis  from  fome  particular  time ; 
which  has  an  operation  very  different  in  point  of  law. 

A  MAN  is  not  an  idiot  p,  if  he  hath  any  glimmering  of 
reafon,  fo  that  he  can  tell  his  parents,  his  age,  or  the  like 
common  matters.  But  a  man  who  is  born  deaf,  dumb,  and 
blind,  is  looked  upon  by  the  law  as  in  the  fame  ftate  with  an 
idiot  "1;  he  being  fuppofed  incapable  of  any  underftandingt 
as  wanting  all  thofe  fenfes  which  fumifli  the  human  mind 
with  ideas. 

A  LUNATIC,  or  non  compos  mentis^  is  one  who  hath  had 
underftanding,  but  by  difeafe,  grief,  or  other  accident  hath 
loft  the  ufe  of  his  reafon '.  A  lunatic  is  indeed  properly  one 
that  hath  lucid  intervals ;  fometimes  enjoying  his  fenfes,  and 
fometimes  not,  and  that  frequently  depending  upon  the 
change  of  the  moon.  But  under  the  general  name  of  non 
compos  mentis  (which  fir  Edward  Coke  fays  is  the  moft  legal 
name  •)  are  comprized  not  only  lunatics,  but  perfons  under 
-frenzies;  or  who  lofe  their  intcllefts  by  difeafe ;  thofe  that 
grovf  deaf,  dumb,  and  blind,  not  being  born  fo  ;  or  fuch,  in 
ftort,  as  are  judged  by  the  court  of  chancery  incapable  of 
conducting  their  own  affairs.  To  thefe  alfo,  as  well  as 
idiots,  the  king  is  guardian,  but  to  a  very  different  purpofe. 
t<A  the  law  always  imagines,  that  thefe  accidental  misfor* 

n  Thia  power,  though  of  lite  very        q  Co.  Litt.  42.     F^cta.  /.  6.  c.  40. 
nV^  extfttd;  18  (Hll  tttoded.tb  ill  dMn-         r  Idiota  a  caju  et  infinnitate.  (Mem» 
mon  rpcechy  by  th*t  ufual  expref&on  of    Scaceh,  10  EJw.  /.  in  Maynard*!  ycar- 
ktgg'mg  a  man  for  a*faol.*  -  book  of  Edw.  II.  10.) 
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tunes  may  be  remoyed }  and  therefore  only  conftitutes  the 
crown  atrufteefor  the  unfortunate  perfons,  to  proted  their 
property,  and  to  account  to  them  for  all  profits  received,  if 
they  recover,  or  after  their  deceafe  to  their  reprefentatives* 
And  therefore  it  is  declared  by  the  ilatute  17  Edw.  IL  c.  io« 
that  the  king  {hall  provide  for  the  cuftody  and  fuftentation  of 
lunatics,  and  preferve  their  lands  and  the  profits  of  them  for 
their  ufe,  when  they  come  to  their  right  mind ;  and  the  king 
Ihall  take  nothing  to  his  own  ufe :  and  if  the  parties  die  in 
fuch  eilate,  the  refidue  (hall  be  diftributed  for  their  fouls  by 
the  advice  of  the  ordinary,  and  of  courfe  (by  the  fubfequent 
amendments  of  the  law  of  adminiftration)  (hall  now  go  to 
their  executors  or  adminiftrators. 

On  the  firft  attack  of  lunacy,  or  other  occafional  infanity, 
while  there  may  be  hopes  of  a  fpeedy  reftitution  of  reafon^  ^ 
it  is  ufual  to  confine  the  unhappy  obje£ts  in  private  cuftody 
under  the  dire£Hon  of  their  neareft  friends  and  relations :  and 
the  legiflature,  to  prevent  all  abufes  incident  to  fuch  private 
cuftody,  hath  thought  proper  to  interpofe  it's  authority,  by 
ftatute  14  Geo.  III.  c.  49.  (continued  by  19  Geo.  III.  c.  15.) 
(g)  for  regulating  private  mad-houfes.  But,  when  the  dif- 
order  is  grown  permanent,  and  the  circumftances  of  the  party 
will  bear  fuch  additional  expence,  it  is  proper  to  apply  to  the 
royal  authority  to  warrant  a  lafting  confinement. 

The  method  of  proving  a  perfon  non  compos  is  very  (imilar 
to  that  of  proving  him  an  idiot.  The  lord  chancellor,  to 
whom,  by  fpecial  authority  from  the  king,  the  cuftody  of 
idiots  and  lunatics  is  entrufted  ^,  upon  petition  or  informa- 
tion, grants  a  commifTion  in  nature  of  the  writ  de  idiota  irt" 
quirendoy  to  inquire  into  the  party's  ftate  of  mind ;  and  if 
he  be  found  non  cofnposj  he  ufually  commits  the  care  of  his 
perfon,  with  a  fuitable  allowance  for  his  maintenance,  to 
fome  friend,  who  is  tjien  called  his  committee.  However, 
to  prevent  finifter  praAices,  the  next  heir  is  feldom  permit- 
ted to  be  this  committee  of  the  perfon ;  becaufe  it  is  his  in- 
tcrcft  that  the  party  fliould  die.     But,  it  hath  been  faid,  there 

t  3  p.  W"'.  108. 

(jg)  [Aod  made  perpetual  by  26  Geo.  III.  c.  c^i.] 
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lies  not  the  fame  cbje£lion  againft  his  next  of  kin^  provided  he 
be  not  his  heir;  for  it  is  his  intereft  to  preferve  the  lunatic's 
life^  in  order  to  increafe  the'perfonal  eftate  by  favings,  which 
he  or  his  family  may  hereafter  be  entitled  to  enjoy  ^  The 
heir  is  generally  made  the  manager  or  committee  of  the  eftate, 
it  being  clearly  his  intereft  by  good  management  to  keep  it  in 
condition:  accountable  however  to  the  court  of  chancery,  and 
to  the  fion  compos  himfelf,  if  he  recovers ;  or  otherwife,  to  his 
adminiftrators. 

In  this  cafe  of  idiots  and  lunatics  the  civil  law  agrees  with 
ours ;  by  afligning  them  tutors  to  proteft  their  perfons,  and 
curators  to  manage  their  eftates.  But  in  another  inftance  the 
Roman  law  goes  much  beyond  the  Engliih.  For,  if  a  man 
by  notorious  prodigality  was  in  danger  of  wafting  his  eftate, 
he  was  looked  upon  as  non  compos^  and  committed  to  the  care 
of  curators  or  tutors  by  the  praetor  ".  And  by  the  laws  of 
Solon  fuch  prodigals  were  branded  with  perpetual  infamy  *. 
But  with  us,  when  a  man  on  an  inqueft  of  idiocy  hath  been 
returned  an  twthrift  and  not  an  idiot  *,  no  farther  proceed- 
ings have  been  had.  And  the  propriety  of  the  praftice  itfelf 
feems  to  be  very  queftionable.  It  was  doubtlefs  an  excellent 
method  of  benefiting  the  individual,  and  of  preferving  eftates 
in  families  ;  but  it  hardly  feems  calculated  for  the  genius  of 
a  free  nation,  who  claim  and  exercife  the  liberty  of  ufing 
their  own  property  as  they  pleafe.  "  Sic  utere  tuo^  ut  alienum 
«<  non  Inedas^^  is  the  only  reftriftion'  our  laws  have  given 
with  regard  to  oeconomical  prudence.  And  the  frequent  cir- 
culation and  transfer  of  lands  and  other  property,  which  can- 
not be  effeclcd  without  extravagance  fomewhere,  are  perhaps 
not  a  little  conducive  towards  keeping  our  mixed  conftitution 
in  it's  due  health  and  vigour. 

This  may  fuffice  for  a  Ihort  view  of  the  king's  ordinary 
revenue,  or  the  proper  patrimony  of  the  crown ;  which  was 
very  large  formerly,  and  capable  of  being  increafed  to  a  mag- 
nitude truly  formidable :  for  there  are  very  few  eftates  in  the 
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kingdom,  that  have  not,  at  fome  period  or  other  fincc  the 
Norman  conqueft,  been  veiled  in  the  hands  of  the  king  by 
forfeiture,  efcheat,  or  otherwife.     But,  fortunately  for  the 
liberty  of  the  fubje£l,  this  hereditary  landed  revenue,  by  a 
feries  of  improvident  management,  is  funk  almoft  to  nothing; 
and  the  cafual  profits,  ariflng  from  the  other  branches  of  the 
cenfus  regalisy  are  likewife  almoft  all  of  them  alienated  from  the 
crown.     In  order  to  fupply  the  deficiencies  of  which,  we  are 
now  obliged  to  have  reCourfe  to  new  methods  of  railing  mo- 
ney, unknown  to  our  early  anceftors;  which  methods  con- 
ftitute  the  king's  extraordinary  revenue.     For,  the  public  pa- 
trimony being  got  into  the  hands  of  private  fubjefts,  it  is  but 
reafonable  that  private  contributions  fhould  fupply  the  public 
fervicc.     Which,  though  it  may  perhaps  fall  harder  upon 
fome  individuals,  whofe  anccftors  have  had  no  fliare  in  the 
general  plunder,  than  upon  others,  yet,  taking  the  nation 
throughout,  it  amounts  to  nearly  the  fame ;    provided  the 
gain  by  the  extraordinary,  Ihould  appear  to  be  no  greater  than 
the  lofs  by  the  ordinary,  revenue.  And  perhaps,  if  every  gen- 
tleman in  the  kingdom  was  to  be  ftripped  of  fuch  of  his  lands 
as  were  formerly  the  property  of  the  crown  j  was  to  be  again 
fubjefl  to  the  inconveniencies  of  purveyance  and  pre-emption, 
the  opprelBon  of  foreft  laws,  and  the  flavery  of  feodal  tenures ; 
and  was  to  refign  into  the  king's  hands  all  his  royal  franchifes 
of  waifs,  wrecks,  eftrays,  treafure-trove,  mines,  deodands, 
forfeitures,  and  the  like ;  he  would  find  himfelf  a  greater  lofer, 
than  by  paying  his  quota  to  fuch  taxes,  as  are  necefiary  to  the 
fupport  of  government.     The  thing  therefore  to  be  wifhed 
and  aimed  at  in  a  land  of  liberty  is  by  no  means  the  total 
abolition  of  taxes,  which  would  draw  after  it  very  pernicious 
confequences,  and  the  very  fuppofition  of  which  is  the  height 
of  political  abfurdity.      For  as  the  true  idea  of  government 
and  magiftracy  will  be  found  to  confift  in  this,  that  fome  few 
men  are  deputed  by  many  others  to  prefide  over  public  affairs, 
fo  that  individuals  may  the  better  be  enabled  to  attend  their 
private  concerns ;  it  is  necefTary  that  thofe  individuals  fhould 
be  bound  to  contribute  a  portion  of  their  private  gains,  in 
order  to  fupport  that  government,  and  reward  that  magiftracyj 
which  protects  them  in  the  enjoyment  of  their  refppdive 

U  3  properties. 


3o8  Tbe  Rights  Book  !• 

properties.  But  the  things  to  be  aimed  at  are  wifdom  and 
moderation^  not  only  in  granting,  but  alfo  in  the  method  of 
raifingi  the  neceflary  fupplies ;  by  contriving  to  do  both  in 
fuch  a  manner  as  may  be  moft  conducive  to  the  national  inrel- 
fare,  and  at  the  fame  time  moft  confiftent  with  oeconomy 
and  the  liberty  of  the  fubjed:  j  who,  when  properly  taxed, 
contributes  only,  as  was  before  obferved  ^,  fome  part  of  his 
pToptrtjy  in  order  to  enjoy  the  reft. 

These  extraordinary  grants  are  ufually  called  by  the  fy-t 
nonymous  names  of  aids,  fubfidies,  and  fupplies  i  and  are 
granted,  we  have  formerly  feen  *,  by  the  commons  of  Great 
Britain  in  parliament  affembled :  who,  when  they  have  vo^ 
ted  a  fupply  to  his  majefty,  and  fettled  the  quantum  of  that 
fupply,  ufually  refolve  themfelves  into  what  is  called  a  com- 
mittee of  ways  and  means,  to  confider  the  ways  and  meansf 
of  raifin^the  fupply  fo  voted.     And  in  this  committee  every 
member  (though  it  is  looked  upon  as  the  peculiar  province 
of  the  chancellor  of  the  exchequer)  may  propofe  fuch  fcheme 
of  taxation  as  he  thinks  will  be  leaft  detrimental  to  the  pub* 
lie.     The  refolutions  of  this  committee,  when  approved  by 
a  vote  of  the  houfe,  are  in  general  efteemed  to  be  (as  it 
were)  final  and  conclufive.     For,  though  the  fupply  cannot 
be  aftually  raifed  upon  the  fubjed  till  dire<£ied  by  an  a£l  of 
the  whole  parliament,  yet'  no  monied  man  will  fcruple  to  ad-» 
vance  to  the  government  any  quantity  of  ready  cafli,  on  the 
credit  of  a  bare  vote  of  the  houfe  of  commons,  though  no 
law  be  yet  pafTed  to  eftablifh  it. 

The  taxes,  which  are  raifed  upon  the  fubjed,  are  either 
annual  or  perpetual.  The  ufual  annual  taxes  are  thofe  upon 
land  and  malt. 

I.  The  land  tax,  in  it's  modern  (hape,  has  fuperfeded  all 
the  former  methods  of  rating  either  property,  or  perfons  in 
refpcft  of  their  property,  whether  by  tenths  or  fifteenths, 
fubfidies  on  land,  hydages,  fcutages,  or  talliages ;  a  fhort 
explication  pf  which  will  however  greatly  aflift  us  vti  under<« 
(landing  our  antient  laws  and  hiftory. 
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Tenths,  and  fifteenths  *,  were  temporary  aids  iiTuing  out 
of  perfonal  property,  and  granted  to  the  king  by  parlisment. 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the 
moveables  belonging  to  the  fubjed ;  when  fuch  moveables, 
or  perfonal  eftates,  were  a  very  different  and  a  much  lefs 
confiderable  thing  than  what  they  ufually  are  at  this  day. 
Tenths  are  faid  to  have  been  firft  granted  under  Henry  the  fe- 
cond,  who  took  advantage  of  the  fafliionable  zeal  for  croifades 
to  introduce  this  new  taxation,  in  ordei  to  defray  the  ex- 
pence  of  a  pious  expedition  to  Paleftine,  which  he  really  or 
feemingly  had  projeded  againft  Saladine  emperor  of  the  Sa- 
racens ;  whence  it  was  originally  denominated  the  Saladine 
tenth  \  But  afterwards  fifteenths  were  more  ufually  granted 
than  tenths.  Originally  the  amount  of  thefe  taxes  was  un- 
certain, being  levied  by  affeffments  new  made  at  every  frcfh 
grant  of  the  commons,  a  commiffion  for  which  is  preferved 
by  Matthew  Paris  ^ :  but  it  was  at  length  reduced  to  a  cer- 
tainty in  the  eighth  year  of  Edward  III,  when,  by  virtue  of 
the  king's  commiffion,  new  taxations  were  made  of  every 
townfhip,  borough,  and  city  in  the  kingdom,  and  recorded 
in  the  exchequer ;  which  rate  was,  at  the  time,  the  fifteenth 
part  of  the  value  of  every  townfhip,  the  whole  amounting  to 
about  apooo/.  and  therefore  it  ftill  kept  up  the  name  of  a 
fifteenth,  when,  by  the  alteration  of  the  value  of  money  and 
the  increafe  of  perfonal  property,  things  came  to  be  in  a  very 
different  fituation.  So  that  when,  of  later  years,  the  commons 
granted  the  king  a  fifteenth,  every  parifii  in  England  imme- 
diately knew  thei]\proportion  of  it ;  that  is,  the  fame  identical 
fum  that  was  aficffed  by  the  fame  aid  in  the  eighth  of  Edward 
III;  and  then  raifed  it  by  a  rate  among  themfelves,  and  re« 
turned  it  into  the  royal  exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  modern 
land  tax :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduAion  of  our  military  tenures  ^ ;  when 
every  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to 
attend  the  king  in  his  army  for  forty  days  in  every  year, 
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But  this  perfonal  attendance  growing  troublefome  in  many 
refpe£ls,  the  tenants  found  means  of  compounding  for  it,  by 
firft  fending  otlicrs  in  their  ftead,  and  in  proccfs  of  time  by 
making  a  pecuniary  fatisfaclion  to  the  crown  in  lieu  of  it. 
This  pecuniary  fatisfa£tion  at  lad  came  to  be  levied  by  aflefiP 
ments,  at  fo  much  for  every  knight's  fee,  under  the  name  of 
fcutagess  which  appear  to  have  been  levied  for  the  firft  time 
in  the  fifth  year  of  Henry  the  fecond,  on  Recount  of  his  ex- 
pedition to  Touloufe,  and  were  then  (I  apprehend)  mere  ar- 
bitrary compofitions^  as  the  king  and  the  fubje£l  could  agree* 
But  this  precedent  being  afterwards  abufed  into  a  means  of 
opprefTion,  (in  levying  fcutages  on  tlie  landholders  by  the 
royal  authority  only,  whenever  our  kings  went  to  war,  in  or- 
der to  hire  mercenary  troops  and  pay  their  contingent  ex- 
pen  ces)  it  became  thereupon  a  matter  of  national  complaint ; 
and  king  John  was  obliged  to  promife  in  his  tnagna  carta ', 
that  no  fcutage  fhould  be  impofed  without  the  confentof  the 
common  council  of  the  realm.  This  claufe  was  indeed 
omitted  in  the  charters  of  Henry  III,  where '  we  only  find 
it  ftipulated,  that  fcutages  ihould  be  taken  as  they  were  ufcd 
to  be  in  the  time  of  king  Henry  the  fecond.  Yet  afterwards, 
by  a  variety  of  itatutes  under  Edward  I.  and  his  graudfon  k, 
it  was  provided,  that  the  king  fliall  not  take  any  aids  or 
tafks,  any  talliage  or  tax,  but  by  the  common  afTent  of  the 
great  men  and  commons  in  parliament. 

Of  the  fame  nature  with  fcutages  upon  knights-fecs  were 
the  afrefiments  of  hydage  upon  all  other  lands,  and  of  talliage 
upon  cities  and  burghs  **.  But  they  all  gradually  fell  into 
difufe  upon  the  introdu£bion  of  fubfidies,  about  the  time  of 
king  Richard  IL  and  king  Henry  IV.  Thefe  were  a  tax,  not 
immediately  impofed  upon  property,  but  upon  perfons  in  rc- 
fpe£t  of  their  reputed  edates,  after  tht  nominal  rate  of  4^.  in 
the  pound  for  lands,  and  2j.  8^.  for  goods ;  and  for  thofcof 
aliens  in  a  double  proportion.  But  this  afTeiTnient  was  alfo 
made*  according  to  an  antient  valuation ;  wherein  the  com- 
putation was  fo  very  moderate,  and  the  rental  of  the  kingdom 
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was  fuppofed  to  be  fo  exceeding  low,  that  one  fubfidy  of  this 
fort  did  not^  according  to  fir  Edward  Coke  ^,  amount  to  more 
than  70000/.  whereas  a  modem  land-tax  at  the  fame  rate 
produces  two  millions.  It  was  antiently  the  rule  never  to 
grant  more  than  one  fubfidy,  and  two  fifteenths  at  a  time : 
but  this  rule  was  broken  through  for  the  firft  time  on  a  very 
preffing  occaGon,  the  Spanifh  invafion  in  1588  j  when  the 
parliament  gave  queen  Elizabeth  two  fubfidies  and  four-fif- 
teenths. Afterwards,  as  money  funk  in  value,  more  fubfidies 
were  given ;  and  we  have  an  inftance  in  the  firft  parliament 
of  1640,  of  the  king^s  defiring  twelve  fubfidies  of  the  com- 
mons, to  be  levied  in  three  years  ;  which  was  looked  upoa 
as  a  ftartling  propofal :  though  lord  Clarendon  fays  \  that 
the  fpeaker,  ferjeant  Glanville,  made  it  manifeft  to  the  houfe, 
how  very  inconfiderable  a  fum  twelve  fubfidies  amounted  to, 
by  telling  them  he  had  computed  what  he  was  to  pay  for  them 
himfelf ;  and  when  he  named  the  fum,  he  being  known  to  be 
poiTeifed  of  a  great  eftate,  it  feemed  not  worth  any  farther 
deliberation.  And  indeed,  upon  calculation,  we  (hall  find, 
that  the  total  amount  of  thefe  twelve  fubfidies,  to  be  raifed 
in  three  years,  is  lefs  than  what  is  now  raifed  in  one  year, 
by  a  land  tax  of  two  (hillings  in  the  pound. 

The  grant  of  fcutages,  talliages,  or  fubfidies  by  the  com- 
mons did  not  extend  to  fpiritual  preferments ;  thofe  being 
ufually  taxed  at  the  fame  time  by  the  clergy  themfelves  ia 
convocation  :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwife  they  were  illegal,  and  not  binding  i 
as  the  fame  noble  writer  obferves  of  the  fubfidies  granted  by 
the  convocation,  which  continued  fitting  after  the  diflblu- 
tion  of  the  firft  parliament  in  1640.  A  fubfidy  granted  hf 
the  clergy  was  after  the  rate  of  4/.  in  the  pound  according 
to  the  valuation  of  their  livings  in  the  king's  books ;  and 
amounted,  as  fir  Edward  Coke  tells  us  *,  to  about  20000  /• 
While  this  cuftom  continued,  convocations  were  wont  to  fit 
as  frequently  as  parliaments:  but  tlie  laft  fubfidies,  thus 
given  by  the  clergy,  were  thofe  confirmed  by  ftatute  15  Car. 
II.  cap.  10.  fince  whkh  another  method  of  taxation  has  ge« 
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nerally  prevailed^  which  takes  in  the  clergy  as  well  as  the 
laity :  in  rccompence  for  which  the  beneficed  clergy  hare 
from  that  period  been  allowed  to  vote  at  the  ele^ion  of 
knights  of  the  (hire  ^ ;  and  thenceforward  alfo  the  pra£tice 
of  giving  ecclcfiaftical  fubfidies  hath  fallen  into  total  difufe. 

The  lay  fubfidy  was  ufually,  raifed  by  commiflioners  ap* 
pointed  by  the  crown,  or  the  great  officers  of  ftate:  and  there- 
fore in  the  beginning  of  the  civil  wars  between  Charles  I.  and 
his  parliament,  the  latter  having  no  other  fufficient  revenue 
to  fupport  themfelves  and  their  meafures,  introduced  the 
praftice  of  laying  weekly  and  monthly  afleffinents  "  of  a  fpe- 
cific  fum  upon  the  feveral  counties  of  the  kingdom ;  to  be 
levied  by  a  pound  rate  on  lands  and  perfonal  eftates :  which 
were  occafionally  continued  during  the  whole  ufurpation, 
fometimes  at  the  rate  of  120000/.  a  month,  fometimes  at  in« 
ferior  rates  \  After  the  refloration  the  antient  method  of 
granting  fubfidies^  inftead  of  fuch  monthly  afleflments,  was 
twice,  and  twice  only,  renewed;  viz.  in  1663,  when  four 
fubfidies  were  granted  by  the  temporally,  and  four  by  the 
clergy  ;  and  in  1670,  when  800000/.  wa$  raifed  by  way  of 
fubfidy,  which  was  the  laft  time  of  raifing  fupplies  in  that 
manner.  For,  the  monthly  afleflments  being  now  eftabliftied 
by  cuflom,  being  raifed  by  commiflioners  named  by  parlia- 
ment, and  producing  a  more  certain  revenue  ;  from  that  time 
forwards  wc  hear  no  more  of  fubfidies,  but  occaConal  afleif' 
mcnts  were  granted  as  the  national  emergencies  required^' 
Thefe  periodical  aflTellhicnts,  the  fubfidies  which  preceded 
them,  and  the  more  antient  fcutage,  hydage,  and  talliagc, 
were  to  all  intents  and  purpofes  a  land  tax;  and  the  afleflments 
were  fometimes  exprefsly  called  fo  ^.  Yet  a  popular  opinion 
has  prevailed,  that  the  land  tax  was  firft  introduced  in  the 
reign  of  king  William  IIIj  becaufe  in  the  year  1692  a  new 
afleflment  or  valuation  of  cftates  was  made  throughout  the 
kingdom  :    which,   though  by  no  means  a  pcrfedl  one,  had 
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this  efie^i  diat  a  fapply  of  500000/.  was  equal  to  i  /.  in  the 
pound  of  the  value  of  the  eftates  given  in.  And,  according 
to  this  enhanced  valuation^  from  the  year  1693  ^^  ^^^  P^^ 
fenty  a  period  of  above  fourfcore  years,  the  land  tax  has  con-' 
tinued  an  annual  charge  upon  the  fubjedl ;  above  half  the 
time  at  4/,  in  the  pound,  fometimes  at  3/,  fometimes  at  2/, 
twice  ^  at  i/,  but  without  any  total  intermiflion.  The  me- 
dium has  been  3/.  3</.  in  the  pound  j  being  equivalent  with 
twenty-three  antient  fubfidies,  and  amounting  annually  to 
more  than  a  million  and  a  half  of  money.  The  method  of 
raiiing  it  is  by  charging  a  particular  fum  upon  each  county, 
according  to  the  valuation  given  in,  A.  D.  1692 :  and  this 
(urn  is  aflefled  and  raifed  upon  individuals  (their  perfonal 
eftates,  as  well  as  real,  being  liable  thereto)  by  commif- 
tioners  appointed  in  the  a£b,  being  the  principal  landholders 
of  the  county,  and  their  officers. 

11.  The  other  annual  tax  is  the  malt  tax ;  which  is  a 
fum  of  750000/.  raifed  every  year  by  parliament,  ever  fincc 
1697,  by  a  duty  of  6d.  in  the  buihel  oh  malt,  and  a  propor- 
tionable fum  on  certain  liquors,  fuch  as  cyder  and  perry^ 
which  might  otherwife  prevent  the  confumption  of  malt. 
This  is  under  the  management  of  the  commiflioners  of  the 
excife  ;  and  is  indeed  itfelf  no  other  than  an  annual  excife^ 
the  nature  of  which  fpecies  of  taxation  I  fhall  prefently  ex- 
plain :  only  premifing  at  prefent,  that  in  the  year  1 760  an 
additional  perpetual  excife  of  3  J.  per  bufhel  was  laid  upon 
malt  ;  to  the  produce  of  which  a  duty  of  15/^r  centy  or  near- 
ly an  additional  halfpenny  per  bufhel,  was  added  in  1779: 
and  that  in  1 763  a  proportionable  excife  was  laid  upon  cyder 
and  perry,  but  fo  new-modelled  in  1 766,  as  fcarce  to  b<^ 
worth  coUeding, 

The  perpetual  taxes  are, 

L  THEcuftoms;  or  the  duties,  toll,  tribute,  or  tariil^  pay* 
able  upon  merchandize  exported  and  imported.  The  confi- 
derations  upon  which  this  revenue  (or  the  more  antient  part 
pf  it|  which  arofe  only  from  exports)  was  invefted  in  the 

1  Ip  Uie  years  1732  and  1733, 
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ling,  were  faid  to  be  two'  j  i.  Becaufe  he  gave  the  fubjc^^ 
leave  to  depart  the  kingdom,  and  to  carrjr  his  goods  along  with 
htm.  2.  Becaufe  the  king  was  bound  of  common  right  to 
maintain  and  keep  up  the  ports  and  havens,  and  to  proteft 
the  merchant  from  pirates*  Some  have  imagined  they  arc 
called  with  us  cuftoms,  becaufe  they  were  the  inheritance  of 
the  king  by  immemorial  ufage  and  the  common  law,  and 
not  granted  him  by  any  ftatute  ' :  but  fir  Edward  Coke  hath 
clearly  (hewn ',  that'  the  king's  firft  claim  to  tliem  was  by 
grant  of  parliament  3  Edw.  1.  though  the  record  thereof  is 
not  now  extant.  And  indeed  this  is  in  exprefs  wor  Js  con- 
fefled  by  ftatute  25  Edw.  I.  c»  7.  wherein  the  king  promifes 
to  take  HO  cuftoms  from  merchants,  without  the  common 
adent  of  the  realm,  **  faving  to  us  and  our  heirs,  the  cuftoms 
*<  on  wool,  (kins,  and  leather,  formerly  granted  to  us  by  the 
*^  commonalty  aforefaid.**  Thefe  were  formerly  called  the 
hereditary  cuftoms  of  the  crown  5  and  were  due  on  the  ex- 
portation only  of  the  faid  three  commodities,  and  of  none  other: 
which  were  ftyled  thc^ap/g  commodities  of  the  kingdom,  be- 
caufe they  were  obliged  to  be  brought  to  thoife  ports  where 
the  king's  ftaple  was  eftabliflicd,  in  order  to  be  there  firft  ra- 
ted, and  then  exported  ".  They  were  denominated  in  the 
barbarous  Latin  of  our  antient  records,  cujiuma  "  \  not  ««- 
fuetudines^  which  is  the  language  of  our  law  whenever  it  means 
merely  ufages.  The  duties  on  wool,  fheep-ikins,  or  woolfcUs, 
and  leather,  exported,  were  called  cuJluma  antiquajive  magna: 
and  were  payable  by  every  merchant,  as  well  native  as  ftran- 
ger  V  with  this  diflference,  that  merchant  ftrangers  paid  an 
additional  toll,  v/z.  half  as  much  again  as  was  paid  by  na- 
tives. The  cuftuma  parva  et  nova  were  an  impoft  of  3</.  in  the 
pound,  due  from  merchant  ftrangers  only,  for  all  commodities 
as  well  imported  as  exported }  which  wa&  ufually  called  the 
alien's  duty,  and  was  firft  granted  in  3 1  £dw«  I  **.  But  thefe 
antient  hereditary  cuftoms,    efpecially  thofe  on  wool  and 

'  Pyer.  165.  $cutum^  which  iignifies  tMI  or  trtbutCi 

•  Dyer.  43t  //*  24.  and  o\ac£  it's  own  ctymulc^y  to  the  word 
I  2  Inii*  581  59*  ttufl,  which  iignifics  price,  chargCt  ^ 

•  D»v.  9*  u  we  hav£  adopted  it  in  £iigliA|  c<f» 
y  This  appelhtton  feems  to  be  derit.  v  ^  |ail.  19, 

cd  from  the  French  word  cptfum^  or 

woolfeils. 
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woolfells,  came  to  be  of  little  account,  when  the  nation  be^ 
came  fenfible  of  the  advantages  of  a  home  manufacture,  and 
prohibited  the  exportation  of  wool  by  tlatute  1 1  Edw.  UL  c.  i« 

There  is  alfo  another  very  antient  hereditary  duty  be- 
longing to  the  crown,  called  the  prifage  or  butlerage  of  wines; 
which  is  confiderably  older  than  the  cuftoms,  being  taken 
notice  of  in  the  great  roll  of  the  exchequer,  8  Ric.  I.  ftill  ex- 
tant '.  Prifage  was  a  right  of  taking  two  tons  of  wine  from 
every  (hip  (Englifli  or  foreign)  importing  into  England  twenty 
tons  or  more ;  one  before  and  one  behind  the  mail :  which 
by  charter  of  Edward  I  was  exchanged  into  a  duty  of  2x.  for 
every  ton  imported  by  merchant-ftrangers,  and  called  but- 
lerage, becaufe  paid  to  the  king's  butler  ^. 

Other  cuftoms  payable  upon  exports  and  imports  were 
diftinguiihed  into  fubfidies,  tonnage,  poundage,  and  other  im- 
poils.  Subfidies  were  fuch  as  were  impofed  by  parliament 
upon  any  of  the  ftaple  commodities  before  mentioned,  over 
and  above  the  ctiftuma  antiqua  et  magna :  tonnage  was  a  duty 
upon  all  wines  imported,  over  and  above  the  prifage  and  but- 
lerage aforefaid  :  poundage  was  a  duty  impofed  advaloremj  at 
the  rate  of  1 2rf-  in  the  pound,  on  all  other  merchandize  what- 
foevcr  \  and  the  other  imports  were  fuch  as  were  occaiionally 
laid  on  by  parliament,  as  circumftances  and  times  required  *♦ 
Thcfe  diftinflions  are  now  in  a  manner  forgotten,  except  by 
the  officers  immediately  concerned  in  this  department ;  their 
produce  being  in  effeft  all  blended  together,  under  the  one 
denomination  of  the  cuftoms. 

By  thefe  we  underftand,  at  prefent,  a  duty  or  fubfidy  paid 
by  the  merchant,  at  the  quay,  upon  all  imported  as  well  as  ex- 
ported commodities,  by  authority  of  parliament ;  uulefs  where, 
for  particular  national  reafons,  certain  rewards,  bounties,  or 
drawbacks,  are  allowed  for  particular  exports  or  imports, 
Thofe  of  tonnage  and  poimdage,  in  particular,  were  at  firft 
granted,  as  the  old  ftatutes  (and  particularly  i  Eliz.  c.  19.) 
exprefs  it,  for  the  defence  of  the  realm,  and  the  keeping  and 
fafeguard  of  the  feas,  and  for  the  intercourfe  of  merchandifc 

X  Madox.  hift.  cxch.  526.  531.  i6E<iw.  II.  Com.  jouro.  27  Apr.i689. 

r  Dat.  8.    ifiiilA.  »54.   Stat.  Eftr.        <  Dav.  ti,  xs. 

fafely 


^i6  The  Rights  Book  L 

-  • 

fafely  to  come  Into  and  pafs  out  of  the  fame.  They  were  at 
firft  ufually  granted  only  for  a  dated  term  of  years,  as,  for  two 
years  in  5  Ric.  II '  j  but  in  Henry  the  fixth's  time,  they  were 
granted  him  for  life  by  ^  ftatute  in  the  thirty»firft  year  of  his 
reign ;  and  again  to  Edward  IV.  for  tlie  term  of  his  life  alfos 
fince  which  time  they  were  regularly  granted  to  all  his  fuc« 
ceflbrs,  for  life,  fometimes  at  the  firft,  fometimes  at  other  fub* 
fequent  parliaments,  till  thje  reign  of  Charles  the  firft ;  when, 
as  the  noble  hiftorian  exprefles  it  \  his  minifters  were  not  fuf- 
jBciently  folicitous  for  a  renewal  of  this  legal  grant.  And  yet 
thefe  impofts  were  imprudently  and  unconftitutionally  levied 
and  taken,  without  confent  of  parliament,  for  fifteen  years  to^ 
gether ;  which  was  one  of  the  caufes  of  thofe  unhappy  dif* 
contents,  juftifiable  at  firft  in  too  many  inftances,  but  which 
degenerated  at  laft  into  caufelefs  rebellion  and  murder.  For, 
as  in  every  other,  fo  in  this  particular  cafe,  the  king  (previous 
to  the  commencement  of  hoftilities)  gave  the  nation  ample 
fatisfa£):ion  for  the  errors  of  his  former  condu£t,  by  pailing 
an  aft ',  whereby  he  renounced  all  power  in  the  crown  of  le- 
vying the  duty  of  tonnage  and  poundage,  without  the  exprefs 
confent  of  parliament-,  and  alfo  all  power  of  impofition  upon 
any  merchandizes  whatever.  IJpon  the  reftoration  this  duty 
was  granted  to  king  Charles  the  fecond  for  life,  and  fo  it  was 
to  his  two  immediate  fuccefTors ;  but  now  by  three  feveral 
itatutes,  9  Ann.  c.  6.  iGeo.  I.  c.  12.  and  3  Geo.  I.  c.  7.  it 
is  made  perpetual  and  mortgaged  for  the  debt  of  the  public. 
The  cuftoms  thus  impofed  by  parliament,  are  chiefly  contained 
in  two  books  of  rates,  fet  forth  by  parliamentary  authority  ^  j 
one  figned  by  fir  Harbottle  Grimfton,  fpeaker  of  the  houfe  of 
commons  in  Charles  the  fecond's  time ;  and  the  other  an  addi- 
tional one  figned  by  fir  Spenfcr  Compton,  fpeaker  in  the  reign 
of  George  the  firft  \  to  which  alfo  fubfequent  additions  have 
been  made.  Aliens  pay  a  larger  proportion  than  natural  fub- 
jefts,  which  is  what  is  now  generally  underftood  by  the  alien*» 
duty;  to  be  exempted  from  which  is  one  principal  caufe  of  the 
frequent  applications  to  parliaments  for  a£tsof  naturalization. 

•  Dtv.  11.  c  16  Car.  I.  c.  8. 

^  Hift.  Rebell.  b*  3.  '  Sut.  17.  C«r.  II.  c.  4.  11  Geo.  I>  c.  7. 
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These  cuftoms  are  tUen,  we  fee^  a  tax  immediately  paid  by 
the  merchant,  although  ultimately  by  the  confumer.  And  yet 
thefe  are  the  duties  felt  lead  by  the  people ;  and,  if  prudently 
managed,  the  people  hardly  confider  that  they  pay  them  at  all. 
For  the  merchant  is  eafy,  being  fendble  he  does  not  pay  them 
for  himfelf ;  and  the  cbnfumer,  who  really  pays  them,  con* 
founds  them  with  the  price  of  the  commodity  :  in  the  fame 
mamier  as  Tacitus  obferves,  that  the  emperor  Nero  gained  the 
reputation  of  abolifhing  the  tax  of  the  fale  of  flaves,  though 
he  only  transferred  it  from  the  buyer  to  the  feller ;  fo  that  it 
was,  as  he  exprefles  it,  *^  remijfum  magis  fpecuy  quam  vi :  qtiia, 
*•  cum  venditor  pendere  juberetur^  in  partem  pretii  emptoribtu 
^  accrefcehat  '.'*  But  this  inconvenience  attends  it  on  the 
other  hand,  that  thefe  impofts,  if  too  heavy,  are  a  check  and 
cramp  upon  trade;  and  efpecially  when  the  value  of  the  com- 
modity bears  little  or  no  proportion  to  the  tjuantity  of  the  duty 
impofed.  This  in  confequence  gives  rife  alfo  to  fmuggling, 
which  then  becomes  a  very  lucrative  employment :  and  it's 
natural  and  molt  reafonable  punifhment,  viz*  conHfcation  of 
the  commodity,  is  in  fuch  cafes  quite  inefFe£lual  \  the  intrinfic 
value  of  the  goods,  which  is  all  that  the  fmuggler  has  paid^ 
and  therefore  all  that  he  can  lofe,  being  very  inconfiderabl«» 
when  compared  with  his  profpeft  of  advantage  in  evading  the 
duty.  Recourfe  muft  therefore  be  had  to  extraordinary  pu- 
ntfliments  to  prevent  it  \  perhaps  even  to  capital  ones :  which 
deftroys  all  proportion  of  punifhment  ^,  and  puts  murderers 
upon  an  equal  footing  with  fuch  as  are  really  guilty  of  na 
natural,  but  merely  a  pofitivc,  offence,  * 

There  is  alfo  another  ill  confequence  attending  high  im- 
pofts on  merchandize,  not  frequently  confidered,  but  indif- 
putably  certain ;  that  the  earlier  any  tax  is  laid  on  a  commo- 
dity, the  heavier  it  falls  upon  the  confumer  in  the  end  :  for 
every  trader,  through  whofe  hands  it  paiTes,  mufl  have  a 
profit,  not  only  upon  the  raw  material  and  his  own  labour 
and  time  in  preparing  it,  but  alfo  upon  the  very  tax  itfelf, 
which -he  advances  to  the  government  j  otherwife  he  lofcs  the 
life  and  intereftof  the  money  which  he  fo  advances.   Toin- 

%  11  f,  U  ij;  ■  f  MwleHj.  Sp.  L.  b*  i\*  c'  S, 
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ftancc  in  the  article  of  foreign  paper.  The  merchant  pays 
a  duty  upon  importation,  which  he  does  not  rcQeive  again  till 
be  fells  the  conunodity,  perhaps  at  the  end  of  three  months. 
He  is  therefore  equally  entitled  to  a  profit  upon  that  duty 
which  hz  pays  at  the  cuftom-houfe,  as  to  a  profit  upon  the 
original  price  which  he  pays  to  the  manufa£turer  abroad ;  and 
confiders  it  accordingly  in  the  price  he  demands  of  the  fta- 
tioner.  When  the  ilationer  fells  it  again,  he  requires  a  profit 
of  the  printer  or  bookfeller  upon  the  whole  fum  advanced  by 
him  to  the  mercliant :  and  the  bookfeller  does  not  forget  to 
charge  the  full  proportion  to  the  (ludent  or  ultimate  con- 
fdmer ;  who  therefore  does  not  only  pay  the  original  duty, 
but  the  profits  of  thefe  three  intermediate  traders,  who  have 
fucceflively  advanced  it  for  him.  This  might  be  carried 
much  farther  in  any  mechanical,  or  more  complicated,  brancli 
of  trade. 

II.  Directly  oppofite  in  it's  nature  to  this  is  the  cxcifc 
duty  ;  which  is  an  inland  impofition,  paid  fometinies  upon 
the  confumption  of  the  commodity,  or  frequently  upon  the 
letail  fale,  which  is  the  laft  ftage  before  the  confumption. 
This  is  doubtlefs,  impartially  fpeaking,  the  moft  oeconomical 
Way  of  taxing  the  fubjeft :  the  charges  of  levying,  coUcft- 
ing,  and  managing  the  excife  duties  being  confiderably  lefs  in 
proportion,  than  in  other  branches  of  the  revenue.  It  alfo 
fenders,  the  commodity  cheaper  to  the  confumer,  than  charg- 
ing it  with  cuftoms  to  the  fame  amount  would  do  $  for  the 
reafon  juft  now  given,  becaufe  generally  paid  in  a  much  later 
ftage  of  it.  But,  at  the  fame  time,  the  rigour  and  arbitrary 
proceedings  of  excife-laws  fcem  hardly  compatible  with  the 
temper  of  a  free  nation.  For  the  frauds  that  might  be  com- 
mitted in  this  branch  of  the  revenue,  unlefs  a  AxlCt  watch  is 
kept,  make  it  neccflary,  wherever  it  is  eilabliihed,  to  give  the 
officers  a  power  of  entering  and  fearching  the  houfes  of  fuch  as 
deal  in  excifeable  commodities,  at  any,  hour  of  the  day,  and, 
in  many  cafes,  of  the  night  likewife.  And  the  proceedings 
in  cafe  of  tranfgrefllons  are  ib  fummary  and  fudden,  that  a 
man  may  be  convi£ted  in  two  days  time  ill  the  penalty  of 
many  thoufand  pounds  by  two  commidioners  or  juflices  of 
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the  peace ;  to  the  total  exclufion  of  the  trial  by  jury,  and  dif« 
regard  of  the  common  law.  For  which  reafon,  though  lord 
Clarendon  tells  us  ',  that  to  his  knowlege  the  earl  of  Bed- 
ford (who  was  made  lord  treafurer  by  king  Charles  the  iirft, 
to  oblige  his  parliament)  intended  to  have  fet  up  the  excife 
in  England,  yet  it  never  made  a  part  of  that  unfortunate 
prince's  revenue ;  being  firft  introduced,  on  tlie  model  of  the 
Dutch  prototype,  by  the  parliament  itfelf  after  it's  rupture 
with  the  crown.  Yet  fuch  was  the  opinion  of  it's  general 
unpopularity,  that' when  in  1642  '*  afperfions  were  caft  by 
"  malignant  perfons  upon  the  houfc  of  commons,  that  they 
"  intended  to  introduce  excifes,  the  houfe  for  it's  vindication 
*^  therein  did  declare,  that  thefe  rumours  were  falfe  and  fcan- 
**  dalous ;  and  that  their  authors  ibould  be  apprehended  and 
•*  brought  to  condign  puniftiment  **."  However,  it's  origi- 
nal ^  eilabliihment  was  in  1643,  ^^^  ^^^  progrefs  was  gradual ; 
being  at  firft  laid  upon  thofc  perfons  and  commodities,  where 
it  was  fuppofed  the  hardfliip  would  be  leaft  perceivable,  viz, 
the  makers  and  venders  of  beer,  ale,  cyder,  and  perry  ^,  and 
the  royalifts  at  Oxford  foon  followed  the  example  of  their 
brethren  at  Weftminftcr  by  impofing  a  fimilar  duty ;  both 
fides  proteiling  that  it  fliould  be  continued  no  longer  tlian  to 
the  end  of  the  war,  and  tlicn  be  utterly  alx5lifhed  *.  But  the 
parliament  at  Weftminfter  foon  after  impofed  it  on  flefli, 
wine,  tobacco,  fugar,  and  fuch  a  multitude  of  other  commo- 
dities, that  it  might  fairly  be  denominated  general :  in  pur- 
fuance  of  the  plan  laid  down  by  Mr  Pymme  (who  fecms  to 
have  been  the  father  of  the  excife)  in  his  letter  to  fir  John 

E  Hift  b.  3.  parliament  till  7  Nov.  164S;  and  pub- 

^  Com.  Journ.  S  CSt.  tS^i.  liihcd  in  1654)  <*  A  proteflation  againft 

i  The  tranflator  and  contlnuator  of  '<  the  jUcgal,    detcftable,  and  rft-con- 

Pctavius's  chionological  hiftory  (Lond.  «  demned   tax  and  extortion  of  excife 

1659.  fol.)  informs  uj,  that  it  was  firft  «*  in  general."    It  is  probably  therefore 

moved    for,    28    Mar.    1643,   by  Mr  a  miftakc  of  the  printer  for  Mr  Pymme, 

Prynne.  And  it  apf  e^r*  from  the  jcur-  who  was  intended  for  chancellor  of  the 

oais  of  the  commons,  that  on  that  day  the  exchequer   under  the  earl  of  Bedford, 

houfe  refolved  itfelf  into  a  committee  to  Lord  CUr.  b.  7« 
confiderofraifing  moncy»inconfs4uencc         k  Com.  Journ*  17  May  1643* 
of  which  thecxcu'V  wi*iaf'tervv5*rfls  voted.  1  Lord  Cl.ir.  b*  7. 

But  Mr  S*r>anc  was  not  a  member  of 

Vol.  L  X  Hothani, 
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Hotham  ",  fignlfying,  "  that  they  had  proceeded  in  the  ex- 
**  cifc  to  many  particulars,  and  intended  to  go  on  farther; 
**  but  that  it  would  be  neceflary  to  ufe  the  people  to  it  by 
**  little  and  little."  And  afterwards,  when  the  nation  had 
been  accuftomed  to  it  for  a  feries  of  years,  the  fucceeding 
champions  of  liberty  boldly  and  openly  declared,  **  the  impoft 
•^  of  excife  to  be  the  moft  eafy  and  indiiFerent  levy  that  could 
*^  be  laid  upon  the  people  ** :"  and  accordingly  continued  it 
during  the  whole  ufurpation.  Upon  king  Charles's  return, 
it  having  then  been  long  eftablifhed  and  it's  produce  well 
known,  fome  part  of  it  was  given  to  the  crown,  in  1 2  Car- 
II.  by  way  of  purchafe  (as  was  before  obferved)  for  the  feodal 
tenures  and  other  oppreffive  parts  of  the  hereditary  revenue. 
But,  from  it's  firft  origiiial  to  the  prefent  time,  it's  very  name 
has  been  odious  to  the  people  of  England.  It  has  neverthc- 
lefs  been  impofed  on  abundance  of  other  commodities  in  the 
reigns  of  king  WiUiam  III,  and  every  fucceeding  prince, 
to  fupport  the  enormous  expenfes  occafioned  by  our  wars  on 
the  continent.  Thus  brandies  and  other  fpirits  arc  now  ex- 
cifed  at  the  diftillery ;  printed  filks  and  linens,  at  the  printer's^ 
ftarch  and  hair  powder,  at  the  maTcer's ;  gold  and  filver  wire, 
at  the  wircdrawer's ;  plate  in  the  hands  of  the  vendor,  who 
pays  yearly  for  a  licenfe  to  fell  it  \  lands  and  goods  fold  by 
aufbion,  for  which  a  pound-rate  is  payable  by  the  au£tioneer, 
who  alfo  is  charged  with  an  annual  duty  for  his  licenfe; 
and  coaches  and  other  wheel  carriages,  for  which  the  occu" 
pier  is  excifed,  though  not  with  the  fame  circumftances  of 
arbitrary  ftriftnefs,  as  in  moft  of  the  other  inftances.  To 
thefe  we  may  add  coffee  and  tea,  chocolate  and  cocoa  pafte, 
for  which  the  duty  is  paid  by  the  retailer  5  all  artificial  wines, 
commonly  called  fweets ;  paper  and  pafteboard,  firft  when 
made,  and  again  if  ftained  or  printed ;  malt  as  before-men- 
tioned ;  vinegars ;  and  the  manufadurc  of  glafs ;  for  all 
which  the  duty  is  paid  by  the  manufacturer ;  hops,  for  which 
the  perfon  that  gathers  them  is  anfwerable  \  candles  and  foap, 
which  are  paid  for  at  the  maker's ;  malt  liquors  brewed  for 

m  30   May   1643.  Dugdak  of  the         "  Ord.i4Aug.  1649.  c.  5C»    ^^' 
troubles,  120.  beil*  yi.Sut.  1656.  c.  19.  Scobeti*453' 
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fale,  which  are  excifed  at  the  brewery ;  cyder  and  perry,  at 
the  vendor's  ;  and  leather  and  (kins,  at  the  tanner's.  A  lift, 
which  no  friend  to  his  country  would  wifh  to  fee  farther 
ancreafed. 

III.  I  PROCEED  therefore  to  a  third  duty,  namely  that 
upon  fait-;  which  is  another  diftinfi  branch  of  his  majefty's 
extraordinary  revenue,  and  confifts  in  an  excife  of  3/.  4^. 
per  bufhel  impofed  upon  all  fait,  by  feveral  ftatutes  of  king 
William  and  other  fubfequent  reigns.  This  is  not  generally 
called  an  excife,  becaufe  under  the  management  of  different 
commiffioners :  but  the  commiffioners  of  the  fait  duties  have 
by  ftatute  i  Ann,  c.  21.  the  fame  powers,  and  muft  obferve 
the  fame  regulations,  as  thofe  of  other  excifes.  This  tax 
had  ufually  been  only  temporary ;  but  by  ftatute  26  Geo.  IL 
c.  3.  was  made  perpetual  [d]. 

IV»  Another  very  confiderable  branch  of  the  revenue  is 
levied  with  greater  chearfulnefs,  as,  inftead  of  being  a  bur- 
den, it  is  a  manifeft  advantage  to  the  public.  I  mean  the 
poft-oflice,  or  duty  for  the  carriage  of  letters.  As  we  have 
traced  the  original  of  the  excife  to  the  parliament  of  1643,  ^^ 
it  is  but  juftice  to  obferve  that  this  ufeful  invention  owes  it's 
firft  legiflative  eftablifhment  to  the  fameaflembly.  It  is  true, 
there  esifted  poft-mafters  in  much  earlier  times :  but  I  appre- 
hend their  bufinefs  was  confined  to  the  furnilhing  of  poft- 
horfes  to  perfons  who  were  defirous  to  travel  expeditioufly, 
and  to  the  difpatching  of  extraordinary  pacquets  upon  fpecial 
occafions.  King  James  I  originally  erefted  a  poft-ofEce  un- 
der the  controU  of  one  Matthew  de  Quefter  dr  de  TEquefter 
for  the  conveyance  of  letters  to  and  from  foreign  parts  \ 
which  office  was  afterwards  claimed  by  lord  Stanhope  **,  but 

o  Latch.  Rep*  87. 

~    '       .  I  I  ■  I  ■  II  I.  

[d]  By  flatute  22  Geo.  III.  c.  39.  a  further  duty  is  Lad;  par- 
ticularly,, on  Glauber  and  Epfom  ialts,  and  mineral  alkad  or  flux 
for  glafs,  made  of  rock  fait,  brine,  or  fca  water,  and  an  annual 
duty  of  5/.  for  a  licenfe  is  charged  on  the  maker  thereof  {h). 

{h)  [The  ftatute  26  Geo.  111.  c.  90.  repeals  fuch  part  of  the 
ftatute  22  Geo.  III.  c.  39.  as  relates  to  the  obtaining  of  rock 
fait,  or  fait  rock,  or  brine,  or  fea  water,  for  the  purpofe  of 
making  a  mineral  alkali,  or  flux,  for  glafs,  duty  free;  with  a 
provifo,  that  glafs-makers  may  take  rock  fait,  or  fait  rock,  or 
brine,  or  fea  water,  for  making  a  flux  for  glafs  only,  at  their 
own  glafs  works,  upon  the  terms  of  the  faid  ail  of  22  Geo.  111.] 

X  a  was 


312  The  Rights  Book  L 

was  confirmed  ^nd  continued  to  William  Fri2ell  and  Tho- 
mas Witberings  by  king  Charles  I,  ji.  D.  1632,  for  the 
better  accommodation  of  the'Englifh  merchants  ^.     In  16351 
the  fame  prince  erefted  a  letter-office  for  England  ^and  Scot- 
land, under  the  dire£lion  of  the  fame  Thomas  WitheringSi 
and  fettled  certain  rates  of  poftage  ' :  but  this  extended  only 
to  a  few  of  the  principal  roads,  the  times  of  carriage  were 
uncertain,  and  the  poft-mafters  on  each  road  were  required 
to  furnifh  the  mail  with  horfes  at  the  rate  of  2ld.  a  mile. 
Witherings  was  fuperfeded,  for  abufes  in  the  execution  of 
both  his  offices,  in  1640 ;  and  they  were  fequeftered  into  the 
hands  of  Philip  Burlamachy,  to  be  exercifed  under  the  care 
and  overfight  of  the  king*s  principal  fccretary  of  ftate '.    On 
the  breaking  out  of  the  civil  war,  great  confufions  and  in- 
terruptions were  neceflarily  occafioned  in  the  condu£t  of  the 
letter-office.     And,  about  that  time,  the  outline  of  the  prc- 
fent  more  extended  and  regular  plan  feems  to  have  been  con- 
ceived by  Mr  Edmond  Prideaux,  who  was  appointed  attor- 
ney general  to  the  commonwealth  after  the  murder  of  king 
Charles.     He  was  chairman  of  a  committee  in  1642  for  con- 
Cdering  what  rates  fliould  be  fet  upon  inland  letters  •  $  and 
afterwards  appointed  poft-mafter  by  an  ordinance  of  both  the 
houfes  %  in  the  execution  of  which  office  he  firft  eltabliflied 
a  weekly  conveyance  of  letters  into  all  parts  of  the  nation  ° ; 
thereby  faving  to  the  public  the  charge  of  maintaining  poft- 
mafters,  to  the  amount  of  7000/.  J)er  anmim*    And,  his  own 
emoluments  being  probably  very  conllderablc,  the  common 
council  of  London  endeavoured  to  ereft  another  poft-oflSce 
in  oppofition  to  his  5  till  checked  by  a  refolution  of  the  houfe 
of  commons  *",  declaring,  that  the  office  of  poft-mafter  is  and 
ought  to  be  in  the  fole  power  and  difpofal  of  the  parliament. 
This  office  was  afterwards  farmed  by  one  Manley  in  1654  *• 
But,  in  1657,  a  regular  poft-office  was  erefted  by  the  autho- 
rity of  the  prote£bor  and  his  parliament,  upon  nearly  the 
fame  model  as  has  been  ever  fince  adopted,  and  with  the 
fame  rates  of  poftage  as  continued  till  the  reign  of  queen 

P   19  Rym.  foed,  385,  «  Ibid,  7  Sept.  1644, 

q  Ivid.  650,     ao  Rym*  192.  u  Jb'td*  21  Mar.  1649. 

«•  ao  Rym.  429.  w  JUd,  n  M^r.  1649. 

•  Com.  Journ.  22  Mar.  1642.  ^  Scobell.  358. 

I  i  Anne. 
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Anne  ^.  After  the  reftoration  a  fimilar  oificey  with  fome 
improvements,  was  eftabliflied  by  ftatute  12  Car.  II.  c.  3$. 
but  the  rates  of  letters  were  altered,  and  fome  farther  regula- 
tions added,  by  the  ftatutes  9  Ann,  c.  10.  6  Geo.  L  c.  ai» 
26  Geo.  II.  €•  12.  5  Geo.  III.  c.  25.  &  7  Geo.  III.  c.  50. 
and  penalties  were  ena£led,  in  order  to  confine  the  carriage 
of  letters  to  the  public  office  only,  except  in  fome  few  cafes : 
a  prcmiion,  which  is  abfolutely  neceflary  j  for  nothing  but 
atr  ezcluiive  right  can  fupport  an  office  of  this  fort :  many 
rival  independenjt  offices  would  only  ferve  to  ruin  one  ano- 
ther. The  privilege  of  letters  coming  free  of  poftage>  to 
and  from  members  of  parliament,  was  claimed  by  the  houfe 
of  commons  in  1660,  when  the  firit  legal  fettlement  of  the 
prefent  poft-office  was  made  *;  but  afterwards  dropped  *■  upon 
a  private  aflurance  from  the  crown,  that  this  privilege  fhould 
be  allowed  the  members  ^.  And  accordingly  a  warrant  was 
conftantly  ifTued  to  the  poft-mafter-general  ^,  dire£ting  the 
allowance  thereof,  to  the  extent  of  two  ounces  in  weight : 
tiU  at  length  it  was  exprefsly  confirmed  by  ftatute  4  Geo.  III. 
c.  24 ;  which  adds  many  new  regulations,  rendered  necefTary 
by  the  great  abufes  crept  into  the  practice  of  franking; 
whereby  the  annual  amount  of  franked  letters  had  gradually 
increafed,  from  23600/.  in  the  year  17 15,  to  170700/.  in 
the  year  1 763  '^  (/)•  There  cannot  be  deviied  a  more  eligible 
method,  than  this,  of  raifing  money  upon  the  fubje£l :  for 
therein  both  the  government  and  the  people  find  a  mutual 
benefit.  The  government  acquires  a  large  revenue ;  and 
the  people  do  their  bufinefs  with  greater  eafe,  expedition,  and 

7  Com.  JouiB.  9  June  1657.  Sco-        ^  UiJ»  16  Apr.  1735. 
beU.  511.  c  JhiJ,  26  Feb.  1734, 

s  Com.  Joorn.  17  Dec.  i66o*  '  Jhidp  28  Mar.  1764.. 

a  Uid,  22  Dee.  1660. 


(i)  [By  ftatute  24  Geo.  IIL  fefT.  2.  c.  37.  additional  rates  are 
impoied  upon  all  inland  letters  and  packets,  and  the  privilege 
of  franking  is  pot  under  ilill  farther  reilri6lions ;  and  it  is  made 
a  tranfportable  felony  to  counterfeit  the  hand-writing  of  any 
perfon  in  the  fuperfcription  of  any  letter  to  be  Tent  by  the  Doft» 
or  to  counterfeit  or  alter  the  date  upon  the  fuperfcription  ot  any 
letter,  ki  order  to  evade  the  duty  of  poUage.] 

X  3  cheapnefs^ 
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cheap  nefs,  than  they  would  be  able  to  do  if  no  fuch  tax  (and 
of  courfe  no  fuch  oiEce)  exifted. 

V.  A  FIFTH  branch  of  the  perpetual  revenue  confifts  in 
the  ftamp  duties,  which  are  a  tax  impofed  upon  all  parch- 
ment and  paper  whereon  any  legal  proceedings,  or  private  in- 
ftruments  of  almoft  any  nature  whatfoever,  are  written  5  and, 
alfo  upon  licenfcs  for  retailing  wines,  letting  horfes  to  hire, 
and  for  certain  other  purpofes  (k)  j  and  upon  all  almanacks, 
news-papers,  advertlfements,  cards,  dice,  and  pamphlets 
containing  lefs  than  fix  flieets  of  paper.  Thefe  impoils  arc 
very  various,  according  to  the  nature  of  the  thing  damped, 
rifing  gradually  from  a  penny  to  ten  pounds.  This  is  alfo  a 
tax,  which  though  in  fome  inflances  it  may  be  heavily  felt,  by 
greatly  increafing  the  expence  of  all  mercantile  as  well  as  legal 
proceedings,  yet  (if  moderately  impofed)  is  of  fervice  to  the 
public  in  general,  by. authenticating  inftruments,  and  render- 
ing it  much  more  difficult  than  formerly  to  forge  deeds  of  any 
flanding  ;  fince,  as  the  officers  of  this  branch  of  the  revenue 
vary  their  (lamps  frequently,  by  marks  perceptible  to  none  but 
themfelves,  a  man  that  would  forge  a  deed  of  king  William's 
time,  muft  know  and  be  able  to  counterfeit  the  ftamp  of  that 
date  alfo.  In  France  and  fome  other  countries  the  duty  is 
laid  on  the  contract  itfelf,  not  on  the  inftrument  in  which  it 
}s  contained ;  (as,  with  us  too,  befides  the  ftamps  on  the  in- 
dentures, a  tax  is  laid  by  ftatute  8  Ann.  c.  9.  of  6d.  in  the 
pound,  upon  every  apprentice-fee,  if  it  be  50/.  or  under;  and 
J/,  in  the  pound,  if  it  be  a  greater  fum)  but  this  tends  to  draw 
the  fubjeft  into  a  thoufand  nice  difquifitions  and  difputes  con- 
cerning the  nature  of  his  contraft,  and  whether  taxable  or 
not ;  in  which  the  farmers  of  the  revenue  are  fure  to  have  the 
advantage  *.  Our  general  method  anfwers  the  purpofes  of  the 
ftate  as  well,  and  confults  tlie  eafe  of  the  fubjeft  much  better. 
The  firft  inftitution  of  the  ftamp  duties  was  by  ftatute  5  &  6 
W.  &  M.  c.  2i»  and  they  have  fince  in  many  inftances  beca 
increafed  to  ten  times  their  original  amount, 

•  Sp.  of  L.  b*  xii'i.  c.  9« 

^i)  [Selling  of  hats  by  24  Geo.  HI.  feff.  2.  c.  51.] 
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VI.  A  SIXTH  branch  is  the  duty  upon  houfcs  and  win- 
dows. As  early  as  the  conqued  mention  is  made  in  domef- 
day  book  of  fumage  or  fuage,  vulgarly  called  fmoke  farthings ; 
which  were  paid  by  cuftom  to  the  king  for  every  chimney 
in  the  houfe.  And  we  read  that  Edward  the  black  prince 
(foon  after  his  fuccefles  in  France)  in  imitation  of  the  Eng* 
lifh  cuftom,  impofed  a  tax  of  a  florin  upon  every  hearth  in 
his  French  dominions  ^  But  the  firft  parliamentary  efta- 
bliihment  of  it  in  England  was  by  ftatute  13  &  14  Car.  II. 
c.  io»  whereby  an  hereditary  revenue  of  zr.  for  every  hearth, 
in  all  houfcs  paying  to  church  and  poor,  was  granted  to  the 
king  for  ever.  And,  by  fubfequent  ftatutes  for  the  more 
regular  aflcifment  of  this  tax,  the  conftable  and  two  other 
fubftantial  inhabitants  of  the  parifh,  to  be  appointed  yearly, 
(or  the  furveyor,  appointed  by  the  crown,  together  with 
fuch  conftable  or  other  public  officer)  were,  once  in  every 
year,  empowered  to  view  the  infide  of  every  houfe  in  the  pa- 
rifh. But,  upon  the  revolution,  by  ftatute  i  W,  &M.  ft.  i. 
c.  10.  hearth-money  was  declared  to  be  "  not  only  a  grest 
**  oppreflion  to  the  poorer  fort,  but  a  badge  of  flavcry  upon 
**  the  whole  people,  expofing  every  man's  houfe  to  be  en- 
**  tered  into,  and  fearched  at  pleafure,  by  perfons  unknown 
**  to  him  J  and  therefore,  to  ereft  a  lafting  monument  of 
their  majefties  goodnefs  in  every  houfe  in  the  kingdom, 
the  duty  of  hearth-money  was  takep  away  and  aboliflied." 
This  monument  of  goodnefs  remains  among  us  to  this  day  : 
but  the  profpe£t  of  it  was  fomewhat  darkened,  when  in  fix 
years  afterwards  by  ftatute  7  W,  III.  c.  18.  a  tax  was  laid 
upon  all  houfes  (except  cottages)  of  2/.  now  advanced  to  3/. 
per  annutHi  and  a  tax  alfo  upon  all  windows,  if  they  exceed- 
ed nine,  in  fuch  houfe.  Which  rates  have  been  from  time 
to  time  8  varied,  being  now  extended  to  all  windows  exceed- 
ing fix  J  and  power  is  given  to  furveyors,  appointed  by  the 
crown,  to  infpeft  the  outfide  of  houfes,  and  alfo  to  pafs 
through  any  houfe  two  days  in  the  year,  into  any  court  or 

f  Mod.  Un.  Hift.  zxiti.  463.  Spelm.     c.  22.     2  Geo.  III.  c.  8.     6  Gto,  III. 
Cloff.  tit,  Fuage.  c.  38.  [andt^Ge9»  JJUJeJf,  2.  f.  38.] 

%  Sue.  20  Geo*  lit  c«  3.  31  Ceo.  II* 
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yard,  to  infpcft  the  windows  there.  A  new  duty  from  6d.  to 
I/,  in  the  pound,  was  alfo  impofed  by  ftatutes  i8  Geo.  III. 
c.  26.  and  19  Geo.  III.  c.  59.  on  every  dwelling-houfe  in* 
habited,  together  with  the  oiEces  and  gardens  therewith  oc- 
cupied  :  which  duty,  as  well  as  the  former,  is  under  tS^  di- 
reflion  of  the  commii&oners  of  the  land  tax. 

VII.  The  fevcnth  branch  of  the  extraordinary  perpetual 
revenue  is  a  duty  of  21s.  per  annum  for  every  male  fervant 
retained  or  employed  in  the  feveral  capacities  fpecifically  men* 
tioned  in  the  a£t  of  parliament,  and  which  almod  amount  to 
an  univerfality,  except  fuch  as  arc  employed  in  hufbandry, 
trade,  or  manufaftures.  This  was  impofed  by  ftatute  1 7  Geo. 
III.  c.  39.  amended  by  19  Geo.  III.  c.  59.  and  is  under  the 
management  of  the  commiffioners  of  the  land  and  window 
tax  [e]. 

VIII.  An  eighth  branch  is  the  duty  arifnig  from  licences 
to  hackney  coaches  and  chairs  in  London,  and  the  parts  ad- 
jacent. In  1654  two  hundred  hackney  coaches  were  allowed 
within  London,  Weftminfter,  and  fix  miles  round,  under  the 
dire£tion  of  the  court  of  aldermen  **.  By  ftatute  1 3  &  14  Car. 
II.  c.  2.  four  hundred  were  liccnfed ;  and  the  money  ariCng 
thereby  was  applied  to  repairing  the  ftreets  ^  This  number 
was  increafed  to  feven  hundred  by  ftatute  5  W.  &f  M.  c,  22. 
and  the  duties  vcfted  in  the  crown  :  and  by  the  ftatute  9 
Ann.  c.  23.  and  other  fubfcquent  ftatutes  for  their  govern- 
ment J,  there  are  now  a  thoufand  licenfed  coaches  and  four 
hundred  chairs.  This  revenue  is  governed  by  commiffioners 
of  it's  own,  and  is,  in  truth,  a  benefit  to  the  fubjeft  ;  as  the  ex- 
penfe  of  it  is  felt  by  no  individual,  and  it's  neceffary  regula- 

b  Scobell.  313.  €.15.     7  Geo.  III.  c.  44.  10  Geo.  III. 

i  Com.  Journ.  14  Feb.  1661.  c.  44. 11  Ceo.  III.  c.  24.  %%•  i%Q^ 

j  10  Ann.  c.  19.  §.  15S.  nGeo.  I.     III.  €<.  49. 


[b]  By  ftatute  21  Geo.  III.  c.  31.  the  fame  is  again  much 
altered,  and  brought  under  the  management  of  the  commifliov- 
crs  of  excife;  [and  now  by  *c  Geo.  III.  c.  43.  under  the  jna- 
nagement  of  the  commiifioDers  lor  the  affairs  of  taxes.]. 

tions 
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tions  have  eftaUt(hed  a  competent  jurifdi£lion,  whereby  a  yety 
rcfraQory  race  of  men  may  be  kept  in  fome  tolerable  order  (/}• 
IX.  The  ninth  and  laft  branch  of  the  king's  extraordinary 
perpetual  revenue  is  the  duty  upon  offices  and  penfions ;  con- 
fiding in  an  annual  payment  of  is.  in  the  pound  (over  and 
above  all  other  duties  ^)  out  of  all  falaries,  fees,  and  perqui- 
fitesy  of  offices  and  penfions  payable  by  the  crown,  exceeding 
the  value  of  xoo/.  per  annum.  This  highly  popular  taxation, 
Mras  impofed  by  ftatute  31  Geo.  II.  c.  22.  and  is  under  the 
dirc£tion  of  the  commiffioners  of  the  land  tax. 

■ 

The  clear  neat  produce  of  thefe  feveral  branches  of  the 
revenue,  after  all  charges  of  colleAing  and  management  paid^ 
amounts  at  prefent  annually  to  about  feven  millions  and  three 
quarters  (terling;  befides  more  than  two  millions  and  a  quarter 
raifed  by  the  land  and  malt  tax.  How  thefe  immenfe  fums  are 
appropriated,  is  next  to  be  confidered.  And  this  is,  firft  and 
principally,  to  the  payment  of  the  intereft  of  the  national  debL 

In  order  to  take  a  clear  and  comprehenfive  view  of  the  na- 
ture of  this  national  debt,  it  muft  firft  be  premifed,  that  after 
the  revolution,  when  our  new  connexions  with  Europe  in- 
troduced a  new  fyftem  of  foreign  politics,  the  expenfes  of  the 
nation^  not  only  in  fettling  the  new  eftablifiiment,  but  in 

fc  Previous  to  this,  a  dedu£lion  of€J.  for  dlfchariging  the  debts  on  the  civil  lift, 

in  the  pound  was  charged  on  all  penfions  by  Aatutes  7  Geo.  I.  ft.  i.  c.  27.  xi  Geo. 

and  aanultjes,  and  all  ialaries»  lees,  and  1.  c*  17.  and  iz  Geo.  I.  c.  s.      This 

migft  of  all  offices  of  profit  granted  by  million,  being  charged  on  this  partica- 

or  derived  from  the  crown ;  in  order  to  lar  fund,  is  not  confidered  as  any  part  of 

pay  the  intereft  at  the  rate  of  three  per  the  national  debt. 
ceni,  on  one  million,  which  was  raifed 


(/)  [By  ibtate  26  Geo.  III.  c.  72.  it  is  enabled,  that  from 
and  after  the  id  Augufl  1786,  the  proprietors  of  hackney-coaches 
(hall  be  intitled  to,  and  may  demand  and  take,  for  the  hire  of  any 
hackney-coach,  the  following  rates  and  fares  ;  that  is  to  fay,  for 
one  mile  and  one-fourth,  is.;  for  three-fourths  of  a  mile  fur* 
ther^  6d. ;  for  half  a  mile  beyond  the  former  three-fourths,  6d. ; 
and  for  every  half  mile  further,  6^. ;  for  three-fourths  of  an 
hoorf  1/. ;  between  three-fourths  and  an  hoar,  i/.  6^. ;  between 
an  hoar  and  an  hoar  and  twenty  minutes,  zs. ;  and  for  every 
twenty  minutes  afterwards,  6J. ;  for  a  day  of  twelve  hours, 
14/.  6^.  By  §.  2.  the  penalties  for  exacting  more  than  the  above 
mentioned  fares,  are  to  be  recovered  as  heretofore.] 

maintain* 
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maintaining  long  wars,  as  principals,  on  the  continent,  for  the 
iecurity  of  the  Dutch  barrier,  reducing  the  French  monar- 
chy, fettling  tlie  Spanifh  fucccfUon,  fupporting  the  houfe  of 
Auftria,  maintaining  the  liberties  of  the  Germanic  body,  and 
other  purpofes,  increafed  to  an  unufual  degree  :  infomuch 
that  it  was  not  thought  advifable  to  raife  all  the  e;cpenfes  of 
any  one  year  by  taxes  to  be  levied  within  that  year,  left  the 
unaccuftomed  weight  of  them  fho^ld  create  murmurs  among 
the  people.    It  was  therefore  the  policy  of  the  times  to  anti^ 
cipate  the  revenues  of  their  pofterity,  by  borrowing  iinmenfe 
fums  for  the  current  fervice  of  tlae  ftate,  and  to  lay  no  more 
taxes  upon  the  fubjcft  than  would  fuffice  to  pay  the  annual 
intereft  of  the  Turns  fo  borrowed  :  by  this  means  converting 
the  principal  ddbt  into  a  new  fpecies  of  property,  transferable 
from  one  man  to  another  at  any  time  and  in  any  quantity* 
A  fyftem  which  feems  to  have  had  it's  original  in  tlie  ftate  of 
Florence,  A,  D,  1344  :  which  government  then  owed  about 
60000/.  fterling  :  and,  being  unable  to  pay  it,  formed  the 
principal  into  an  aggregate  fum,  called  metaphorically  a  mount 
or  hanky  the  fliares  whereof  were  transferable  like  our  flocks, 
with  intereft  at  5  per  cent,  the  prices  varying  according  to  the 
exigencies  of  the  ftate  K  This  policy  of  the  Engliih  parliament 
laid  the  foundation  of  what  is  called  the  national  debt :  for  a 
few  long  annuities  created  in  the  reign  of  Charles  II  will  hard- 
Jy  deferve  that  name.     And  the  example  then  fet  has  been  fo 
clofely  followed  during  the  long  wars  in  the  reign  of  queen 
Anne,  and  fince,  that  the  capital  of  the  national  debt  (funded 
and  unfunded)  amounted  at  the  clofe  of  the  feffion  in  June 
1777,  to  about  an  hundred  and  thirty-fix  millions  (m) :  to  pay 
the  intereft  of  which,  together  with  certain  annuities  for  lives 
and  years,  and  the  charges  of  management,  amounting  an- 
nually to  upwards  of  four  millions  and  three  quarters,  the  ex- 
traordinary revenues  juft  now  enumerated  (excepting  only 
the  land-tax  and  annual  malt-tax)  are  in  the  fir  ft  place  mort- 

1  Fro  temfforff  projpe^pro  commodo^  minu'itur  enrum  frttium  aiqu9 augtfck*   Ait- 
tin«     Sec  Mod.  Un.  Hiit.  xxxvi.  ii6. 


(w)   [And  at  the  clofe  of  the  fcfllon  in  July  1786,  to  about 
tMO  hundred  and  thirty-uine  niilliciis.] 

gaged, 
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gaged,  and  made  perpetual  by  parliament.  Perpetual,  I  fay ; 
but  ftill  redeemable  by  the  fame  authority  that  impofed  them ; 
which,  if  it  at  any  time  can  pay  off  the  capital  will  aboliOi 
thofe  taxes  which  are  raifed  to  difcharge  the  intereft* 

By  this  means  the  quantity  of  property  in  the  kingdom  is 
greatly  increafed  in  idea,  compared  with  former  times :  yet, 
if  we  coolly  confider  it,  not  at  all  increafed  in  reality.  We 
may  boaft  of  large  fortunes,  and  quantities  of  money  in  the 
funds.  But  where  does  this  money  exift  ?  It  cxifts  only  in 
name,  in  paper,  in  public  faith,  in  parliamentary  fecurity: 
and  that  is  undoubtedly  fufficient  for  the  creditors  of  the  pub- 
lic to  rely  on.  But  then  what  is  the  pledge,  which  the  pub- 
lic faith  has  pawned  for  the  fecurity  of  thefe  debts  ?  The  land^ 
the  trade,  and  the  perfonal  induftry  of  the  fubjeft ;  from 
^vhich  the  money  muft  arife  that  fupplies  the  fcveral  taxes. 
In  thefe  therefore,  and  thefe  only,  the  property  of  the  public  . 
creditors  does  really  and  intrinfically  exift :  and  of  courfe  the 
land,  the  trade,  and  the  perfonal  induftry  of  individuals,  are 
diminiftied  in  their  true  value  juft  fo  much  as  they  are  pledged 
%o  anfwer.  If  A's  income  amounts  to  looL  per  annum ;  and 
he  is  fo  far  indebted  to  B,  that  he  pays  him  50/.  per  annum 
for  his  intereft  \  one  half  of  the  value  of  A*s  property  is  tranC- 
•  ferred  to  B  the  creditor.  The  creditor's  property  exifts  in 
the  demand  which  he  has  upon  the  debtor,  and  no  where  elfe; 
and  the  debtor  is  only  a  truftee  to  his  creditor  for  one  half  of 
the  value  of  his  income.  In  ftiort,  the  property  of  a  credi- 
tor of  the  public  confifts  in  a  certain  portion  of  the  national 
taxes :  by  how  much  therefore  he  is  the  richer,  by  fo  much 
the  nation,  which  pays  thefe  taxes,  is  the  poorer. 

The  only  advantage,  that  can  refult  to  a  nation  from 
public  debts,  is  the  increafe  of  circulation  by  multiplying 
the  cafli  of  the  kingdom,  and  creating  a  new  fpecies  of  cur- 
rency, aflignable  at  any  time  and  in  any  quantity  ;  always 
therefore  ready  to  be  employed  in  any  beneficial  undertaking, 
by  means  of  this  it's  transferable  quality ;  and  yet  producing 
fome  profit  even  when  it  lies  idle  and  unemployed.  A  certain 
proportion  of  debt  feems  therefore  to  be  highly  ufeful  to  a 
trading  people ;  but  what  that  proportion  is,  it  is  not  for  me 

to 
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to  determine.  Thus  much  Is  indifputably  certain,  that  the 
prefent  magnitude  of  our  national  incumbrances  very  far  ex- 
ceeds all  calculations  of  commercial  benefit,  and  is  produflive 
of  the  greateft  inconveniences.  For,  firft,  the  enormous 
taxes,  that  are  raifed  upon  the  neceflaries  of  life  for  the  pay- 
ment of  the  intereft  of  this  debt,  are  a  hurt  both  to  trade  and 
manufactures,  by  raifing  the  price  as  well  of  the  artificer's 
fubfiftence,  as  of  the  raw  material,  and  of  courfe,  in  a  much 
greater  proportion,  the  price  t)f  the  commodity  itfelf.  Nay, 
the  very  increafe  of  paper-circulation  itfelf,  when  extended 
beyond  what  is  requifite  for  commerce  or  foreign  exchange, 
has  a  natural  tendency  to  increafe  tlie  price  of  provifions  as 
well  as  of  all  other  merchandize.  For,  as  it's  cffeQ.  is  to 
multiply  the  ca(h  of  the  kingdom,  and  this  to  fuch  an  extent 
tliat  much  muft  remain  unemployed,  that  cafh  (which  is  the 
univerfal  meafure  of  the  refpe£live  values  of  all  other  commo- 
dities) muft  neceffarily  fink  in  it's  own  value  ",  and  every 
thing  grow  comparatively  dearer.  Secondly,  if  part  of  this 
debt  be  owing  to  foreigners,  either  they  draw  out  of  the  king- 
dom annually  a  confiderable  quantity  of  fpecie  for  the  intereft ; 
or  clfe  it  is  made  an  argument  to  grant  them  unreafonable 
privileges,  in  order  to  induce  them  to  refide  here.  Thirdly, 
if  the  whole  be  owing  to  fubje£ls  only,  it  is  tlien  charging 
the  adlive  and  induftrious  fubjeft,  who  pays  his  fliare  of  the 
taxes,  to  maintain  the  indolent  and  idle  creditor  who  receives 
them.  Laftly,and principally,  it  weakens  the  internal  ftrength 
of  a  ftatc,  by  anticipating  thofe  refources  which  fhould  be  rc- 
ferved  to  defend  it  in  cafe  of  neceflity.  The  intereft  we  now 
pay  for  our  debts  would  be  nearly  fufiicient  to  maintain  any 
war,  that  any  national  motives  could  require.  And  if  our 
anceftors  in  king  William's  time  had  annually  paid,  fo  long 
as  their  exigencies  lafted,  even  a  lefs  fum  than  we  now  an- 
nually raife  upon  their  accounts,  they  would  in  the  time  of 
war  have  borne  no  greater  burdens,  than  they  have  bequeathed 
to  and  fettled  upon  their  pofterity  in  time  of  peace;  and  might 
have  been  eafcd  the  inftant  the  exigence  was  over, 

»  See  page  276, 

Thb 


Cli.  8.  ^Persons.  ^31 

The  rcfpcftivc  produces  of  the  fcveral  taxes  bcforemen- 
tioned  were  originally  feparate  and  diftindl  funds ;  being  fe« 
curities^for  the  fums  advanced  on  each  feveral  tax,  and  for 
them  only.  But  at  laft  it  became  neceflary,  in  order  to  avoid 
confufion,  as  they  multiplied  yearly,  to  reduce  the  number 
of  thefe  feparate  funds,  by  uniting  and  blending  them  toge- 
ther ;  fuperadding  the  faith  of  parliament  for  the  general  fe- 
curity  of  the  whole.  So  that  there  are  now  only  three  capi-> 
tal  funds  of  any  account,  the  aggregate  fund,  and  the  general 
fund,  fo  called  from  fuch  union  and  addition  \  and  xhicfoutb 
fta  fund,  being  the  produce  of  the  taxes  appropriated  to  pay 
the  intereft  of  fuch  part  of  tlie  national  debt  as  was  advanced 
by  that  company  and  it*s  annuitants.  Whereby  the  feparate 
funds,  which  were  thus  united,  are  become  mutual  fecurities 
for  each  other ;  and  the  whole  produce  of  them,  thus  aggre- 
gated, liable  to  pay  fuch  intereft  or  annuities  as  were  formerly 
charged  upon  each  di(Hn£i  fund  \  the  faith  of  the  legiilature 
being  moreover  engaged  to  fupply  any  cafual  deficiencies* 

The  cuftoms,  excifes,  and  other  taxes,  which  are  to  fuppoit 
thefc  funds,  depending  on  contingencies,  upon  exports,  im- 
ports, and  confumptions,  muft  necefTarily  be  of  a  very  uncer- 
tain amount;  but  though  feme  of  them  have  proved  unproduc- 
tive, and  others  deficient,  the  fum  total  hath  always  been  con- 
fiderably  more  than  was  fufficient  to  anfwer  the  charge  upon 
them.  The  furpluflcs  therefore  of  the  three  great  national 
funds,  the  aggregate,  general,  and  fouth  fea  funds,  over  and 
above  the  intereft  and  annuities  charged  upon  them,  are  di- 
refted  by  ftatute  3  Geo.  I.  c.  7.  to  be  carried  together,  and  to 
attend  the  difpbfition  of  parliament ;  and  are  ufually  denomi- 
nated the  Jinking  fund,  becaufe  originally  deftined  to  fink  and 
lower  the  national  debt.  To  this  have  been  fincc  added  many 
other  entire  duties,  granted  in  fubfequent  years ;  and  the  an- 
nual intereft  of  the  fums  borrowed  on  their  refpeftive  credits 
is  charged  on  and  payable  out  of  the  produce  of  the  finking 
fund.  However  the  neat  furplufles  and  favings,  after  all  de- 
du£iions  paid,  amount  annually  to  a  very  conCderable  fum. 
For  as  the  intereft  on  the  national  debt  has  been  at  feveral 
times  reduced,  (by  the  gonfent  of  the  proprietors,  who  had 

their 
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their  option  cither  to  lower  their  intereft  or  be  paid  their  priii- 
'cipal)  the  favings  from  the  appropriated  revenues  came  at 
length  to  be  extremely  large.  This  finking  fund  is  the  lad 
refort  of  the  nation ;  it's  only  domeftic  refource  on  which 
mud  chiefly  depend  all  the  hopes  we  can  entertain  of  ever  dif- 
charging  or  moderating  our  incumbrances^  And  therefore 
the  prudent  and  fteady  application  of  the  large  fums  now 
arifing  from  this  fund,  is  a  point  of  the  utmoft  importance, 
and  well  worthy  the  ferious  attention  of  parliament ;  which 
was  thereby  enabled,  in  the  year  1765,  to  reduce  above  two 
millions  fterling  of  the  public  debt ;  and  feveral  additional 
millions  in  feveral  fucceeding  years  (/i). 

But,  before  any  part  of  the  aggregate  fund  (the  furpluflea 
whereof  are  one  of  the  chief  ingredients  that  form  the  finking 
fund)  can  be  applied  to  diminifh  the  principal  of  the  public 
debt,  it  (lands  mortgaged  by  parliament  to  raife  an  annual  fum 
for  the  maintenance  of  the  king's  houfliold  and  the  civil  lift^ 

(»)  [By  ftatute  26  Geo.  III.  c.  3 1 .  it  is  enaded,  that  at  the  end 
of  every  quarter  of  a  year,  ending  the  fifth  day  of  January,  the 
fifth  day  of  April,  the  fifth  day  of  July,  and  the  tenth  day  of 
Odlober,  refpc^ively,  in  every  year,  there  fliall  be  iffucd  and 
iet  apart  at  his  majefly's  receipt  of  exchequer,  purfuant  to  the 
feveral  adls  in  that  behalf  made,  out  of  the  furplufics,  excefles, 
and  overplus  monies  compofing  the  finking  fund,  a  fufficicnt 
fum  to  make  good,  to  the  day  on  which  fuch  quarter  (hall  end, 
all  fuch  interells  or  annuities,  or  parts  of  interefts  or  annuities, 
or  deficiencies  of  funds  provided  for  the  payment  of  interells  or 
annuities,  as  (hall  be  fpecially  charged  on  the  faid  finking  fund ; 
and  that,  after  fuch  fum  (hall  have  been  fo  KTued,  there  (hall 
then  be  farther  fet  apart,  in  the  faid  receipt  of  exchequer,  out  of 
the  furplufTes,  excelTes,  and  overplus  monies  compofing  the  faid 
finking  fund,  a  fum  of  250,000/,  or  fuch  part  thereof  as  the 
faid  furplulTes,  excelTes,  and  overplus  monies,  then  remaining 
in  the  faid  receipt  of  exchequer,  (hall  be  fufficient  to  fatisfy: 
and  that,  if,  after  i(ruing  or  fetting  apart  the  fums  direi^cd  to  be 
previoufly  i(rued  or  fet  apart,  there  (hall  not  remain  monies  fuffi- 
cient to  provide  for  the  payment  of  the  faid  250,000/,  the  amount 
of  the  deficiency  (hall  be  carried  forward  as  a  charge  on  the 
monies  in  the  receipt  of  the  exchequer,  out  of  the  faid  overplus 
monies,  until  fuch  deficiency  (hall  have  been  made  good;  and 
that  the  monies  fetapart  quarterly  (hall  be  paid  to  the  bank,  and 
to   be  applied  in  reducing  the  national  debt,  by  certain  com- 

miflioners  named  in  the  a6t.1 

^  For 
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For  this  purpofe,  in  the  late  reigns,  the  prbduce  of  certaia 
branches  of  the  excife  and  cuftoms^  the  poft-office,  the  duty 
on  wine  licenfes,  the  revenues  of  the  remaining  crown  hnds^ 
the  profits  arifing  from  courts  of  juftice,  (which  articles  in« 
elude  all  the  hereditary  revenues  of  the  crown)  and  alfo  a 
dear  annuity  of  1 20,000/.  in  money,  were  fettled  on  the  king 
for  life,  for  the  fupport  of  his  majefty's  houihold,  and  the 
honour  and  dignity  of  the  crown.     And,  as  the  amount  of 
thefe  fevcral  branches  was  uncertain,  (though  in  the  laft 
reign  they  were  computed  to  have  fometimes  raifed  almoft  a 
million)  if  they  did  not  arife  annually  to  800,000/.  the  par- 
liament engaged  to  make  up  the  deficiency.     But  his  prefent 
majefty  having,  foon  after  his  acceflion,  fpontaneoufly  figni« 
fied  his  confent,  that  his  own  hereditary  revenues  might  b^  fa 
difpofed  of  as  might  beft  conduce  to  the  utility  and  fatisfac- 
tion  of  the  public ;  and  having  gracioufly  accepted  the  limited 
fum  of  800,000/.  per  annum  for  the  fupport  of  his  civil  lift  ; 
the  faid  hereditary  and  other  revenues  were  carried  into  and 
made  a  part  of  the  aggregate  fund,  and  the  aggregate  fund 
was  charged  "  with  the  payment  of  the  whole  annuity  to  the 
crown  of  800,000/.  which,  being  found  infufiicient,  was  in- 
creafed  in  1777  to  900,000/.  per  annum.     Hereby  the  reve- 
nues themfelves,  being  put  under  the  fame  care  and  manage- 
ment as  the  other  branches  of  the  public  patrimony,  produce 
more  and  are  better  colle£led  than  heretofore ;  and  the  public 
is  ftill  a  gainer  of  near  loojoool per  annum  by  this  difintereft- 
cd  condufl  of  his  majefty.     The  civil  lift,  thus  liquidated, 
together  with  the  four  millions  and  three  quarters,  intercft  of 
the  national  debt,  and  more  than  two  millions  produced  from 
the  finking  fund,  make  up  the  feven  millions  and  three  quarters 
per  annumy  neat  money,  which  were  before  ftated  to  be  the  an- 
nual produce  of  our  perpetual  taxes ;  befides  the  immenfe, 
though  uncertain,  fums  arifing  from  the  annual  taxes  on  land 
and  malt,  but  which,  at  an  average,  may  be  calculated  at  more 
than  two  millions  and  a  quarter  \  and,  added  to  the  preced- 
ing fum,  make  the  clear  produce  of  the  taxes  (cxclufive  of  the 
charge  of  collefting)  which  arc  raifed  yearly  on  the  people  of 
this  country,  amount  to  about  ten  millions  ftcrling. 

n  Stat.  I  Geo.  III.  c.  z. 
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The  expenfes  defrayed  by  the  civil  lift  are  thofe  that  in  any 
fiiape  relate  to  civil  government;  as^  the  expenfes  of  the 
royal  houfhold ;  the  revenues  allotted  to  the  judges,  previous 
to  the  year  1758  ;  all  falaries  to  ofEcers  of  ftatei  and  every 
of  the  king's  fervants ;  the  appointments  to  foreign  embai^ 
fadors ;  the  maintenance  of  the  queen  and  royal  family  ;  the 
king's  private  expenfes,  or  privy  purfe ;  and  other  very  nu» 
merous  outgoings,  as  fecret  fervice  money,  penfions,  and 
other  bounties :  which  fometimes  have  fo  far  exceeded  the  re- 
venues appointed  for  that  purpofe,  that  application  has  been 
made  to  parliament  to  difcharge  the  debts  contra£bed  on  the 
civil  lift;  as  ^particularly  in  1724,  when  one  million ^  was 
granted  for  that  purpofe  by  the  ftatute  1 1  Geo.  h  c.  17*  and 
in  1769  and  1777,  when  half  a  million  and  600,000/.  were 
appropriated  to  the  like'ufea,  by  the  ftatutes  9  Geo*  III. 
c.  34.  and  17  Geo.  III.  c.  47. 


The  civil  lift  is  indeed  properly  the  whole  of  the  king's 
revenue  in  his  own  diftin£l  capacity ;  the  reft  being  rather  the 
revenue  of  the  public,  or  it's  creditors,  though  colle£led  and 
diftributed  again,  in  the  name  and  by  the  officers  of  the 
crown  :  it  now  ftanding  in  the  fame  place,  as  the  hereditary 
income  did  formerly ;  and,  as  that  has  gradually  diminiihed, 
the  parliamentary  appointments  have  increafed.  The  whole 
revenue  of  queen  Elizabeth  did  not  amount  to  more  than 
6oO|OOo/.  a  year  ® :  that  of  king  Charles  I  was  ^  800,000/. 
and  the  revenue  voted  for  king  Charles  II  was  "*  1,200,000/. 
though  complaints  were  made  (in  the  iirft  years  at  leaft)  that 
it  did  not  amount  to  fo  much '.  But  it  muft  be  obferved, 
that  under  thefe  fums  were  included  all  manner  of  public  ex- 
penfes ;  among  which  lord  Clarendon  in  his  fpeech  to  the 
parliament  computed,  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  800,000/.  which  was  ten  times 
more  than  before  the  former  troubles  '•     The  fame  revenue. 


n  See  page  327. 

o  Lord  Clar.  continuation.  163. 
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fubje£t  to  the  fame  charges,  was  fettled  on  king  James  II  < : 
but  by  the  increafe  of  trade,  and  more  frugal  management,  it 
amounted  on  an  average  to  a  million  and  a  half  per  annum^ 
(befides  other  additional  culloms,  granted  by  parliament ", 
which  produced  an  annual  revenue  of  400,000/.)   out  of 
which  his  fleet  and  army  were  maintained  at  the  yearly  ex- 
pcnfe  of  ^  1,100,000/.     After  the  revolution,  when  the  par- 
liament took  into  it's  own  hands  tlie  annual  fupport  of  the 
forces  both  maritime  and  military,  a  civil  lift  revenue  was 
fetded  on  the  new  king  and  queen,  amounting,  with  th& 
hereditary  duties,  to  700,000/.  per  annum  ';  and  the  fame 
was  continued  to  queen  Anne  and  king  George  I  ^.     That 
of  king  George  II,  we  have  feen,  was  nominally  augmented 
to  *  800,000/.  and  in  fa£l  was  confiderably  more  :  and  that  of 
his  prefent  majefly  is  avowedly  increafed  to  the  limited  fum 
of  900,000/.    And  upon  the  whole  it  is  doubtlefs  much  better 
for  the  crown,  and  alfo  for  the  people,  to  have  the  revenue 
fettled  upon  the  modern  footing  rather  than  the  antient.   For 
the  crown ;  becaufe  it  is  more  certain,  and  collc£ted  with 
greater  eafe :  for  the  people  \  becaufe  they  are  now  delivered 
from  the  feodal  hardfhips,  and  other  odious  branches  of  the 
prerogative.     And  tliough  complaints  have  fometimes  been 
made  of  the  increafe  of  the  civil' lift,  yet  if  we  confider  the 
fums  that  have  been  formerly  granted,  the  limited  extent  un- 
der which  it  is  now  eftablilhed,  the  revenues  and  prerogatives 
given  up  in  lieu  of  it  by  the  crown,  the  numerous  branches 
of  the  prefent  royal  family,  and  (above  all)  the  diminution 
of  the  value  of  money  compared  with  what  it  was  worth  in 
the  Jaft  century,  we  muft  acknowledge  thefc  complaints  to  be 
void  of  any  rational  foundation  ;  and  that  it  is  impofllble  to 
fupport  that  dignity,  which  a  king  of  Great  Britain  iliould 
maintain,   with  an  income  in  any  degree  lefs  than  what<J$ 
now  eflabliihed  by  parliament. 

This  finiflics  our  inquiries  into  the  fifca!  prerogatives  of 
the  king  ;  or  his  revenue,  both  ordinary  and  extraordinary. 

«  Stat-  1  Jac.  II.  c.  I.  «  Com.  journ.  14  Mar.  1701. 

■  Ih'td.  c.  3.  &  4.  y  Ih'd,  17  Mar.  1701.  1 1  Aug.  1714. 
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We  have  therefore  now  chalked  out  all  th6  principal  outlines 
df  this  vaft  title  of  the  law^  the  fupreme  executive  magiftratei 
or  die  king's  majeft^,  confidered  in  hi$  feveral  capaeities  and 
points  of  view.    But,  before  we  entirely  difraifs  this  fubjed^  it 
may  not  be  improper  to  take  a  (hort  comparative  review  of  the 
power  of  the  executive  magiftcate,or  prerogative  of  the  crown, 
as  it  (lood  in  former  days^  and  as  it  ftands  at  prefent.   Am|  wc 
cannot  but  obferve,  that  moft  of  the  laws  for  afcertaioing^  li- 
miting, and  reftratntng  this  prerogative  have  been  made  widiin 
the  compafs  of  little  more  than  a  century  pad;  from  the  pet!* 
tion  of  right  in  3  Car.  I.  to  the  prefent  time.  So  that  the  powers 
of  the  crown  ate  now  to  all  appearahce  greatly  curtailed  and 
dimittiflted  fince  tlie  reign  of  king  James  the  firfl:  particularly^ 
by  the  abolition  of  the  ftar  chamber  and  high  conuniflion  courts 
in  the  reign  of  Charles  the  firft,  and  by  the  difclaimmgc^mar* 
tial  law,  and  the  power  of  levying  taxes  on  the  fubjeA,  by  the 
fame  prince :  by  the  difufe  of  foreit  laws  for  a  century  paft :  and 
by  the  many  excellent  provUions  enafted  under  Charles  the  fe- 
cond;  efpecially  the  abolition  of  military  tenures,  purveyance, 
and  pre-emption ;  the  habeas  corpus  acl(  and  the  a£t  to  prevent 
the  difcontinuance  of  parliaments  for  above  three  years:  and, 
fince  the  revolution,  by  the  Itrong  and  emphatical  words  in 
which  our  liberties  are  afleried  in  the  bill  of  rights,  and  zQi  of 
Settlement  i  by  the  a£k  for  triennial,  fince  turned  into  feptennial, 
cle&ions;  by  the  exclufion  of  certain  officers  from  the  houfe 
cxf  commons;  by  rendering  the  feats  of  tlie  judges  permanent, 
and  their  falaries  liberal  and  independent  -,  and  by  reftraining 
the  king's  pardon  from  obilrufiing  parliamentary  impeach- 
ments*  Befides  all  this,  if  we  confider  how  the  crown  is  impo- 
veri(hed  and  ftripped  of  all  it's  antient  revenues^  fo  that  it  muft 
greatly  t)ely  on  the  liberality  of  parliament  for  it's  ncceflary 
fupport  and  maintenance,  vi/e  may  perhaps  be  led  to  think,  that 
the  ballance  is  inclined  pretty  Itrongly  to  the  popular  fcale,and 
that  the  executive  magiftrate  has  neither  independence  nor 
power  enough  left  to  form  that  check  upon  Ihe  lords  and 
commons,  which  the  founders  of  our  conftitution  intended. 

But,  on  the  other  hand,  it  is  to  be  confidered,  tliat  every 

pjince,  in  the  firft  parliament  after  hift  acceffi^n,  has  by  long 
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tijage  a  tmly  royal  addition  to  his  hereditary  revenue  fettled 
lipon  him  for  his  life ;  and  has  never  any  occafion  to  apply  to 
parliament  for  fupplies,  but  upon  fome  public  neceffity  of  the 
whole  reahn.    This  reftores  to  him  that  conftitutional  inde-' 
pendence,  which  at  his  firft  acceflion  feems,  it  muft  be  o\(rn- 
edf  to  be  wanting.     And  then^  with  regard  to  power,  we 
may  find  perhaps  that  the  hands  of  government  are  at  leafl: 
iiifficiently  ftrengtheried)  and  that  an  Englifli  monarch  is  how 
in  no  danger  of  being  overborne  by  either  the  nobility  or  die 
people^     The  inftruVhents^of  power  ate  fiot  perhaps  fo  open 
and  avowed  as  they  formerly  were^  and  therefore  are  the  lefs 
Kable  to  jealous  and  invidious  reflections;  but  they  are  not  the 
weaker  upon  that  account.     In  ihort,  our  national  debt  and 
taxes  (beCdes  the  inconveniencies  before  mentioned)  have  alfo 
in  their  natural  colifequences  throwA  fuch  a  weight  of  power 
into  4bhe  executive  fcale  of  government,  as  we  cannot  think 
was  intended  by  our  patriot  anceftors ;  who  glotioufly  ftrug- 
gled  for  the  abolition  of  the  then  formidable  parts  of  the  pre* 
rogative,  and  by  an  unaccountable  want  of  forefight  efta- 
bliihed  this  fyftem  in  their  ftead.    The  entire  coUedion  and 
management  of  fo  vaft  a  revenue,  being  placed  in  the  hands 
of  the  crown,  have  given  rife  to  fuch  a  multitude  of  new  of-* 
ficers  created  by  and  removable  at  the  royal  pleafure,  that 
they  have  extended  the  influence  of  government  to  every  cor- 
ner of  the  nation.    Witnefs  the  commiflioners  and  the  mnU 
titude  of  dependents  on  the  cuftoms,  in  every  port  of  the 
kingdom  ;  the  commiflfioners  of  excife,  and  their  numerous 
fubaltem8,in  every  inland  diftrid ;  the  poft-mafters,  and  their 
fervants,  planted  in  every  town,  and  upon  every  public  road ; 
the  commiffioners  of  the  ftamps,  and  their  diftributors,  which 
are  full  as  fcattered  and  full  as  numerous;  the  officers  of  the 
fait  duty,  which  though  a  fpecies  of  excife  and  condu£led  in 
the  fame  manner,  are  yet  made  a  diftin^  corps  from  the  or- 
dinary managers  of  that  revenue;  the  furveyors  of  houfes  and 
windows;  the  receivers  of  the  land  tax;  the  managers  of  lot- 
teries; and  the  commiflioners  of  hackney  coaches ;  all  which 
are  either  mediately  or  immediately  appointed  by  the  crown, 
and  removable  at  pleafui;e  without  any  reafon  aiTigned :  thefe, 
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it  requires  but  little  penetration  to  fee,  muft  give  that  power,' 
on  which  they  depend  for  fubfiftence,  an  influence  moft. 
amazingly  extenGve.  To  this  may  be  added  tlie  frequent  op- 
portunities of  conferring  particular  obligations,  by  preference 
in  loans,  fubfcriptions,  tickets,  remittances,  and  other  mo« 
ney-tranfa^ions,  which  will  greatly  increafe  this  influence ; 
And  that  over  thofe  perfons  whofe  attachment,  on  account  of 
their  wealth,  is  frequently  the  moft  defirable.  All  this  is  the 
natural,  though  perhaps  the  unforefeen  confequence  of  ere£l- 
ing  our  funds  of  credit,  and  to  fupport  them  eftablifhing  our 
prefcnt  perpetual  taxes  :  the  whole  of  which  is  entirely  new 
fince  the  reftoration  in  1660;  and  by  far  the  greateft  part 
fince  the  revolution  in  1688.  And  the  fame  may  be  faid  with 
regard  to  the  officers  in  our  numerous  army,  and  the  places 
which  the  army  has  created.  All  which  put  together  give 
the  executive  power  fo  perfuafive  an  energy  with  refpe£l  to 
the  perfons  themfelves,  and  fo  prevailing  an  intereft  with 
their  friends  and  families,  as  will  amply  make  amends  for  the 
lofs  of  external  prerogative. 

But,  though  this  profufion  of  offices  fliould  have  no  cflPecl 
on  individuals,  there  is  ftill  another  newly  acquired  branch  of 
power;  and  that  is,  not  the  influence  only,  but  the  force  of 
a  difciplined  army :  paid  indeed  ultimately  by  the  people,  but 
immediately  by  the  crown :  raifcd  by  the  crown,  officered  by 
the  crown,  commanded  by  the  crown.  They  arc  kept  on 
foot  it  is  true  only  from  year  to  year,  and  that  by  the  power 
of  parliament :  but  during  that  year  they  muft  by  the  nature 
of  our  conftitution,  if  raifed  at  all,  be  at  the  abfolute  difpofal 
of  the  crown.  And  there  need  but  few  words  to  demonllrate 
how  great  a  truft  is  thereby  repofed  in  the  prince  by  his  peo- 
ple. A  truft,  that  is  more  than  equivalent  to  a  thoufand 
little  troubiefome  prerogatives. 

Add  to  all  this,  that  befides  the  civil  lift,  the  immenfc 
revenue  of  almoft  fcven  millions  fterling,  which  is  annually 
paid  to  the  creditors  of  the  public,  or  carried  to  the  finking 
luad,  is  firft  dcpofitcd  in  the  royal  exchequer,  and  thence 
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iflued  out  to  the  refpeftive  offices  of  payment.  This  revenue 
the  people  can  never  refufe  to  raife,  becaufe  it  is  made  per- 
petual by  aft  of  parlianient :  which  alfo,  when  well  confi- 
deredy  will  appear  to  be  a  truft  of  great  delicacy  and  high 
importance. 

Upon  the  whole  therefore  I  think  it  is  clear^  that,  what- 
ever may  have  become  of  the  mmhtal,  the  real  power  of  the 
CTOwn  has  not  been  too  far  weakened  by  any  tranfaftions  in 
the  laft  century.  Much  is  indeed  given  up ;  but  much  is 
alfo ,  acquired.  The  flern  commands  of  prerogative  have 
yielded  to  the  milder  voice  of  influence  :  the  flaviih  and  ex- 
ploded doftrine  of  non-refiftance  has  given  way  to  a  military 
eilablifhment  by  law ;  and  to  the  difufe  of  parliaments  has 
fucceeded  a  parliamentary  truft  of  an  immenfe  perpetual  re- 
venue. When,  indeed,  by  the  free  operation  of  the  (inking  ' 
fund,  our  national  debts  ihall  be  leflened ;  when  the  pofture 
of  foreign  aifairs,  and  the  univerfal  introduction  of  a  well 
planned  and  national  militia,  will  fuffer  our  formidable  army 
to  be  thinned  and  regulated ;  and  when  (i^  confequence  of 
all)  our  taxes  fliall  be  gradually  reduced  i  this  adventitious 
power  of  the  crown  will  flowly  and  imperceptibly  diminifli, 
as  it  flowly  and  imperceptibly  rofe.  But,  till  that  fhall  hap- 
pen, it  will  be  our  efpecial  duty,  as  good  fubjd£ts  and  good 
Engliflimen,  to  reverence  the  crown,  and  yet  guard  againft 
forrupt  and  fdrvnle  influence  from  thofc  who  are  intruded 
with  it's  authority ;  to  be  loyal,  yet  free ;  obedient,  and  yet 
independent  j  and,  above  every  thing,  to  hope  that  we  may 
long,  very  long,  continue  to  be  governed  by  a  fovereign, 
who,  in  all  thofe  public  a£ls  that  have  perfonally  proceeded 
from  himfelf,  hath  manifefted  the  highcft  veneration  for  the 
free  conftitution  of  Britain ;  hath  already  in  more  than  one 
inftance  remarkably  ftrengthened  it's  outworks;  and  will 
tlierefore  never  harbour  a  thought,  or  adopt  a  perfuafiou,  in 
any  the  remoteft  degree  detrimental  to  public  liberty. 
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CHAPTER  ^T  HE     NINTH. 


OF  SUBORDINATE   MAGISTRATES. 


IN  a  former  chapter  of  thefe  commentaries"  vc  diftin* 
guifhed  magiftrate$  into  two  kinds;  fupreme,  orthofein 
whom  the  fovereign  power  of  the  ftate  refide^  5  and  fubort 
dinate,  or  thofe  who  a£k  in  an  inferior  fccondary  fpherc,  Wc 
have  hitherto  confidered  the  former  kind  only  ^  namelj)  the 
fupreme  Icgiflativc  power  or  parliamenti  and  |he  (uprcmo 
executive  power^  which  is  the  king :  and  are  now  to  proceed 
to  inquire  into  the  rights  and  duties  oJF  the  principal  fubori 
dinate  magiftrates,  ' 

Anp  herein  we  arc  not  to  ioveftigate  the  pqjvers  and  du^ 
ties  of  his  majefty's  great  officers  of  ftate,  the  lord  treafurers 
lord  chamberlain,  the  principal  fecretaries,  or  the  like ;  be- 
caufe  I  do  not  know  that  they  are  in  that  capacity  in  any  con^ 
fiderable  degree  the  obje£lsof  our  laws,. or  have  any  very  im^ 
portant  fliare  of  magiftracy  conferred  upon  them :  except  that 
the  fecretaries  of  ftate  are  aUowed  the  power  of  commitment| 
in  order  to  bring  ofienders  to  tpal  **.  Neither  ftiali  I  bat 
treat  of  the  office  and  authority  of  the  lord  chancellor,  or 
the  other  judges  of  the  fuperior  courts  of  juftice ;  becaufe 
they  will  find  a  more  proper  place  in  the  third  part  of  thefe 
commentaries.  Nor  Ihall  I  enter  into  any  minute  difquifitions, 
with  regard  to  the  rights  and  dignities  of  mayors  and  akter* 

f  ch.  ft.  page  146.  I42.     5  M(x|«  S4.    SsU^  347.  Caitfa* 
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men,  or  other  magiibrates  of  particular  corporations  j  becaufe 
thefe  are  mere  private  and  ftri£^ly  municipal  rights,  depend^ 
ing  entirely  upon  the  domeilic  conftitution  of  their  refpe Aive 
franchifesii  But  the  magiftrates  and  officers,  wkofe  rights 
and  duties  it  will  be  proper  in  this  chapter  to  confider,  are 
fuch  as  are  generally  in  ufe,  and  have  a  jurifdi£Vion  and  au- 
thority difperfcdly  throughout  the  kingdom :  which  are,  prin- 
cipally, (lieriifs;  coroners ;  juitices  of  the  peace;  conftables; 
furveyors  of  highways ;  and  overfccrs  of  the  poor.  In  treat- 
ing of  all  which  I  {hall  inquire  into,  iirft,  their  antiquity  and 
original ;  next,  the  manner  in  which  they  are  appointed  and 
may  be  removed ;  and  laftly^  their  rights  and  duties.  And 
firft  of  iherilfs, 

I.  The  flieriff*  is  an  officer  of  very  great  antiquity  in  this 
kingdom,  his  name  being  derived  from  two  Saxon  words» 
j-ctpe  ^epepa,  the  reeve,  bailiff,  or  officer  of  the  fhire. 
He  is  called  in  Latin  vice-comesy  as  being  the  deputy  of  the 
earl  or  comes ;  to  whom  the  cuftody  of  the  ihire  is  faid  to 
have  been  committed  at  the  firft  divifion  of  this  kingdom  into 
counties.  But  the  earls  in  procefs  of  time,  by  reafpn  of 
their  high  employments  and  attendance  on  the  king's  perfon^ 
not  being  able  to  tranfa£l  the  bufmefs  of  the  county,  were 
delivered  of  that  burden  ' ;  referving  to  themfelves  the  ho- 
nour, but  the  labour  was  laid  on  the  (Ijeriffi  So  that  now 
the  iherifF  does  all  the  king's  bufinefs  in  the  county ;  and 
though  he  be  fliill  called  vice-comes^  yet  he  is  entvely  iode- 
pendent  of,  and  not  fubje£t  to  the  earl ;  the  king  by  his  let- 
ters patent  committing  r/^6^^/91  comitatus  to  the  (heriiF,  and 
him  alone* 

Sheriffs  were  formerly  chofen  by  the  inhabitants  of  the 
feveral  counties.  In  confirmation  of  which  it  was  ordained 
by  ftatute  28  £dw.  I.  c.  8.  that  the  people  fhould  have  elec- 
tion of  flierilFs  in  every  Ihire,  where  the  fbrievalty  is  not  of 
inheritance.  For  antiently  in  fome  counties  the  llierifFs  were 
hereditary ;  as  I  apprehend  they  were  in  Scotland  till  the 
iUtute  20  Geo.  II.  C.43-,  and  dill  continue  in  the  county  of 

V  DolCcn  of  flierlfis,  c.  i . 

Y  4  Wcftmor- 
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Wcftmorland  to  this  day  :    the  city  of  London  having  alfo 
the  inheritance  of  the  (hricvalty  of  Middlefex  vetted  in  their 
body  by  charter  •*.     The  reafon  of  thefe  popular  ele^ions  is 
affigncd  in  the  fame  ftatute,  c.  13.   "  that  the  commons 
•*  might  chufe  fuch  as  would  not  be  a  burthen  to  them/' 
And  herein  appears  plainly  a  ftrong  trace  of  the  democrati- 
cal  part  of  our  conftitution ;  in  which  form  of  government 
it  is  an  indifpenfible  requifite,  that  the  people  fliould  chufc 
their  own  magiftrates*.     This  eleftion  was  in  all  probabi- 
lity not  abfolutely  vetted  in  the  commons,  but  required  the 
royal  approbation.  For,  in  the  Gothic  conttitution,  the  judges 
of  the  county  courts  (which  office  is  executed  by  our  flic- 
rifF)  were  elefted  by  the  people,  but  confirmed  by  the  king : 
and  the  form  of  their  cle£kion  was  thus  managed  :  the  peo- 
ple,   or  incolae  territoriij   cbofe  twelve  eleftors,    and  they 
nominated  three  perfons,  ex  quibus  rex  unum  confirmabat  ^ 
But  with  us  in  England  thefe  popular  eleftions,  growing 
tumultuous,  were  put  an  end  to  by  the  ttatute  9  Edw.  II. 
ft.  2.  which  enafled,  that  the  flierifFs  ttvould  from  thenccfordi 
be  afligned  by  the  chancellor,  trcafurer,  and  the  judges;  as 
being  perfons  in  whom  the  fame  truft  might  with  confidence 
be  repofed.      By  ttatutcs  14  Edw.  III.  c.  7.  23  Hen.  VI. 
<c.  8.  and  21  Hen.  VIII.  c.  20.  the  chancellor,    treafurer, 
prefident  of  the  king's  council,  rWg/' juftices,  and  chief  ba- 
ron, are  to  make  this  eledlion ;  and  that  on  the  morrow  of 
AH  Souls  in  the  exchequer.     And  the  king's  letters  patent, 
appointing  the  new  IherifFs,  ufed  commonly  to  bear  date  the 
iixth  day  of  November^.     The  ftatute  of  Cambridge,  il 
Ric.  II.  c.  2.  ordains,  that  the  chancellor,  treafurer,  keeper 
of  the  privy  feal,  fteward  of  the  king's  houfe,  the  king's 
chamberlain,  clerk  of  the  rolls,  the  juftices  of  the  one  bench 
and  the  other,  barons  of  the  exchequer,  and  all  other  tint 
fhali  be  called  to  ordain,  name,  or  make  juftices  of  the  peace, 
flienffs^  and  other  officers  of  the  king,  fliall  be  fworn  to  acl 
indifferently,  and  to  appoint  no  man  that  fueth  either  privily 
or  openly  to  be  put  in  office,  but  fuch  only  as  they  ftiall  judge 
to  be  the  beft  and  moft  fufficient.  And  the  cuftom  now  is  (and 

<i  3  Rep.  72.  f  Stjcmh.  dejure  Goth,  /.  x.  r.  3^ 
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has  been  at  Icaft  ever  fince  the  time  of  Fortcfcue  \  who  was 
chief  juftice  and  chancellor  to  Henry  the  fix'th)  that  all  the 
judges^  together  with  the  other  great  officers  and  privy  coun- 
fellors,  meet  in  the  exchequer  on  the  morrow  of  All  Souls 
yearly,  (which  day  is  now  altered  to  the  morrow  of  St.  Mar- 
tin by  the  laft  aft  for  abbreviating  Michaelmas  term)  and  then 
and  there  the  judges  propofc  three  perfons,  to  be  reported  (if 
approved  of)  to  the  king,  who  afterwards  appoints  one  of  them 
to  be  flierifF. 

This  cuftom,  of  the  twelve  judges  propofing  /^rf^  perfons, 
feems  borrowed  from  the  Gothic  conftitution  before-men- 
tioned; with  this  difference,  that  among  the  Goths  the  twelve 
nominors  were  firft  elefted  by  the  pfeople  themfelves.     And 
this  ufage  of  ours  at  it's  firft  introdu£lion,  I  am  apt  to  believe, 
was  founded  upon  fome  ftatute,  though  not  now  to  be  found 
among  our  printed  laws :  firft,  becaufe  it  is  materially  differ- 
ent from  the  direftion  of  all  the  ftatutes  before  mentioned : 
which  it  is  hard  to  conceive  that  the  judges  would  have 
countenanced  by  their  concurrence,  or  that  Fortefcue  would 
have  inferted  in  his  book,  unlefs  by  the  authority  of  fOme  fta- 
tute :  and  alfo,  becaufe  a  ftatute  is  exprefsly  referred  to  in  the 
record,  which  fir  Edward  Coke  tells  usJ  he  tranfcribed  from 
the  council  book  of  3  March,  34  Hen.  VL  and  which  is  in 
fubftance  as  follows.     The  king  had  of  his  own  authority 
appointed  a  man  flieriff  of  Lincolnfliire,  which  office  he  re- 
fufed  to  take  upon  him  :    whereupon  the  opinions  of  the 
judges  were  taken,  what  ftiould  be  done  in  this  behalf.    And 
the  two  chief  juftices,  fir  John  Fortefcue  and  fir  John  Pri- 
fot,  delivered  the  unanimous  opinion  of  tliem  all ;  "  that  the 
<*  king  did  an  error  when  he  made  a  perfon  flieriff,  that  was 
•*  not  chofen  and  prcfented  to  him  according  to  thc^atufe: 
**  that  the  perfon  refufing  was  liable  to  no  fine  for  difobedi- 
«*  ence,  as  if  he  had  been  one  of  the  three  perfons  chofen  ac- 
*<  cording  to  the  tenor  of  thtjlatute;  that  they  would  advife 
^<  the  king  to  have  recourfe  to  the  three  perfons  that  were 
**  chofen  according  to  t\itjfatntey  or  that  fome  other  thrifty 
**  man  be  iutreated  to  occupy  the  office  for  this  year ;   and 

^  deL»  L*  {•  24*  j  2  Infl.  559. 
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**  thati  the  next  fear,  to  cfchew  fuch  i9ccmvenlcnce$j  the 
"  order  of  the  Jlatute  in  this  behalf  made  be  obfervcd/'  But 
notwithftauding  this  unanimous  refolution  of  all. the  judgei 
of  England,  thus  entered  in  the  council  hook,  and  the  ftatute 
34  &  35  Hen.  VIII.  c.  26.  §.  61,  which  cxprefsly  recog- 
pizes  this  to  be  the  law  of  the  land,  fon^e  of  our  writers  * 
have  aiHrmed,  that  the  king,  by  his  prerogative^  may  name 
whom  he  pleafes  to  be  iherifF,  whether  chofen  by  the  judges 
or  no.  This  is  grounded  on  a  very  particular  cafe  in  the  fifth 
year  of  queen  Elizabeth,  when,  by  reafon  of  the  plague,  there 
was  no  Michaelmas  term  kept  at  Weftminfter  \  fo  that  the 
judges  could  not  meet  there  in  craJHno  animarutn  to  nominate 
the  fhcrifii :  whereupon  the  queen  named  them  herfelf,  with- 
out fuch  previous  ailembly,  appointing  for  the  moft  part  one 
of  the  two  remaining  in  the  laft  year's  lift  ^.  And  this  cafe, 
thus  circumftanced,  is  the  only  authority  in  our  books  for  the 
making  thefc  extraordinary  fheriSs.  It  is  true^  the  reporter 
adds,  that  it  was  held  that  the  queen  by  her  prerogative  might 
make  a  flierifF  without  the  eleftion  of  the  judges,  non  objtanie 
aliquojlatuto  in  contrarium  :  but  the  doflrinc  of  non  obftantiiy 
which  fets  the  prerogative  above  the  laws,  was  effeAually 
demoliihed  by  the  bill  of  rights  at  the  revolution,  and  abdi- 
cated Weftminfter-hall  when  king  James  abdicated  the  king- 
dom. However,  it  muft  be  acknowleged,  that  tlie  practice 
of  occafionally  naming  what  are  called  pocket-flieriffi,  by 
the  fole  authority  of  the  crown,  hath  uniformly  continued  to 
the  reign  of  his  prefent  majcfty ;  in  which,  I  believe,  few  (if 
;iny)  compulfory  inftances  have  occurred. 

ShBriffs,  by  virtue  of  feveral  old  (latutes,  are  to  conti'* 
nuc  in  their  office  no  longer  than  one  year :  and  yet  it  hath 
been  faid  *  that  a  (hcriff  may  be  appointed  durante  benepladto^ 
or  during  the  king's  pleafure ;  and  fo  is  the  form  of  the  royal 
writ ".  Therefore,  rill  a  new  IheriflF  be  named,  his  office 
.cannot  be  determined,  unlefs  by  his  own  death,  or  the  dc* 
mife  of  the  king ;  in  which  laft  cafe  it  was  ufual  for  the 
fucceffor  io  fend  a  new  writ  to  the  old  flieriff  ■ :  but  now  by 

i  Jenkins.  229.  m  Dale,  of  ihcrlffft.  8« 
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ftatute  I  Ann.  ft.  |.  c,  8»  aU  officens  sippolpted  by  the  pr»- 
lipding  king  may  hold  their  p^esj  for  fix  months  ^fier  the 
^g'^  demife,  unlefs  fqoner  difplaccd  by  tti9  fuc^eflbr*  We 
poiay  farther  obfervei  that  hy  ftatute  i  Ric,  II.  c.  1 1.  no  mm 
that  has  fenred  the  o^pe  of  iheriff  for  one  year,  can  be  Comr 
peiled  to  ferve  the  fame  again  within  three  year^  after, 

Wb  IhaU  find  it  is  of  the  utmoft  importance  to  ^ave  thp 
Jheriff  appointed  according  to  ^w,  when  we  confider  Im 
power  and  duty,  Thefe  are  either  as  a  judge,  as  the  keeper 
of  the  king's  peace,  as  a  minifterial  officer  of  the  fuperio|r 
frourts  of  juftice,  or  as  the  king'^  bailiff* 


In  his  judicial  capacity  he  is  to  hear  and  determine  all 
caofes  of  forty  (hillings  value  and  under,  in  his  county  court, 
pf  which  more  in  it's  proper  place  ;  and  he  ^as  alfo  a  judici^ 
power  in  divers  other  civil  cafes  \  He  is  likewife  to  decide 
the  ek£|ions  of  knights  of  the  (hire,  (fubje£|;  to  the  control  of 
the  houfe  of  commons)  of  coroners,  and  of  verderors  i  tg 
judge  of  the  (qualification  of  voters,  and  to  return  fi^ch  as  he 
ihall  determine  to  be  duly  elected* 

As  the  keeper  of  the  king's  peace,  both  by  common  law 
and  fpecial  commiflion,  he  is  the  firft  man  in  the  county,  and 
fuperior  in  rank  to  any  nobleman  therein,  during  his  office  ?, 
He  may  apprehend,  and  commit  to  prifon,  all  perfons  who 
break  the  peace,  or  attempt  to  break  it  j  and  may  bind  any 
pne  in  a  recognizance  to  keep  the  king's  peace.  He  may,  and 
IS  bound  ex  officio  to  purfue,  and  take  all  traitors,  murderers^ 
felons,  and  other  mifdoers,  and  commit  them  to  gaol  for  faf^ 
cuftody.  He  is  alfo  to  defend  his  county  againft  any  of  th^ 
king's  enemies  when  they  come  into  the  )and ;  and  for  thi^ 
urppfe,  as  well  as  ^r  keeping  the  peace  and  purfuing  felons^ 
e  may  command  all  the  people  of  his  county  to  attend  him  \ 
which  is  called  the  pojfe  cotnitatus^  or  power  of  the  county  •» ; 
^d  this  fummons  every  perfon  above  fifteen  years  old,  and 
^nder  the  degree  of  a  peer,  is  bound  to  attend  upon  warning ', 

o  Dale  €.  4*  4  Dale  c.  95. 
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under  pain  of  fine  and  imprifonment  ••  But  though  the 
(heriff  is  thus  the  principal  confervator  of  the  peace  in  his 
county,  yet  by  the  exprefs  dircclions.of  the  great  charter*, 
he,  together  with  the  conftable,  coroner,  and  certain  other 
officers  of  the  king,  are  forbidden  to  hold  any  pleas  of  the 
crown,  or,  in  other  words,  to  try  any  criminal  ofRince*  For 
it  would  be  highly  unbecoming,  that  the  executioners  of  juf- 
tice  fhould  be  alfo  the  judges ;  (hould  impofe,  as  well  as  levy, 
•fines  and  amercements ;  fhould  one  day  condemn  a  man  to 
deatli,  and  perfonally  execute  him  the  next.  Neither  may  he 
TiGt  as  an  ordinary  juftice  of  the  peace  during  the  time  of  his 
office " :  for  this  would  be  equally  inconfiftent ;  he  being  in 
many  refpefts  tlie  fervant  of  the  juftices. 

In  his  minifterial  capacity  the  (herifF  is  bound  to  execute 
all  procefs  ilTuing  from  the  king's  courts  of  juftice.  In  the 
.commencement  of  civil  caufes,  he  is  to  ferve  the  writ,  to 
arreft,  and  to  take  bail  5  when  the  caufe  comes  to  trial,  he 
muft  fummon  and  return  the  jury  ;  when  it  is  determined, 
he  muft  fee  the  judgment  of  the  court  carried  into  execution. 
In  criminal  matters,  he  alfo  arrefts  and  imprifons,  he  re- 
turns the  jury,  he  has  the  cuftody  of  the  delinquent,  and  he 
executes  the  fentence  of  the  court,  chough  it  extend  to  death 
itfelf. 

As  the  king*s  bailiff,  it  is  hisbufinefsto  preferve  the  rights 
of  the  king  within  his  bailiwick  ;  for  fo  his  coimty  is  fre- 
quently called  in  the  writs  :  a  word  introduced  by  the  princes 
of  the  Norman  line;  in  imitation  of  the  French,  whofe 
territory  is  divided  into  bailiwicks,  as  that  of  England  into 
counties  ^.  He  muft  feife  to  the  king's  ufe  all  lands  devolved 
to  the  crown  by  attainder  or  efcheat ;  muft  levy  all  fines  and 
forfeitures ;  muft  feife  and  keep  all  waifs,  wrecks,  eftnlys, 
and  the  like,  unlefs  they  be  granted  to  fome  fubjcd ;  and 
muft  alfo  colledl  the  king's  rents  within  the  bailiwick,  if 
commanded  by  procefs  from  the  exchequer  *. 

•  Stat,  a  Hen.  V.  c.  8.  w  ForUfc.  deL,L,  c.  44. 

t  c«j/».  17.  z  Dalt.  c.  9. 
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Xo  execute  thefe  varioua  offices,  the  (heriiF  has  under 
him  many  mferior  officers ;  an  under-iherifF,  baiiifFsy  and 
gaolers ;  who  muft  neither  buy,  fell,  nor  farm  their  officesi 
on  forfeiture  of  500/ J'. 

The  under-fiieriff  ufually  performs  all  the  duties  of  the 
office  ;  a  very  few  only  excepted,  whcie  the  perfonal  pre- 
fence  of  the  high-flieriff  is  necefTary.     But  no  undcr-flierifF 
fhali  abide  in  his  ofEce  above  one  year  *;  and  if  he  does,  by 
ftatute  23  Hen. VI.  c.  8.  he  forfeits  200/,  a  very  large  penalty 
in  thofe  early  days.     And  no  under-flierifF  or  flicrifPs  officer 
fhall  praftife  as  an  Attorney,  during  the  time  he  continues  in 
fuch  office  ■ :  for  this  would  be  a  great  inlet  to  partiality  and 
oppreffion.     But  thefe  falutary  regulations  are  fhamefully 
evaded,  by  pra£li{ing  in  the  names  of  other  attorneys,  and  put- 
ting in  fliam  deputies  by  way  of  nominal  under-iheriiFs  :  by 
reafon  of  yrhich,  fays  Dalton  **,  the  under-flierifFs  and  bailiffi; 
do  grow  fo  cunning  in  their  feveral  places,  that  they  are  able 
to  deceive,  and  it  may  well  be  feared  that  many  of  them  do 
deceive,  both  the  king,  tlie  high-flieriff,  and  the  county. 

Bailiffs,  or  fheriff's  officers,  are  either  bailiflFs  of  hun- 
clredsj  or  fpecial  bailiffs.  Bailiffs  of  hundreds  are  officers 
appointed  over  thofc  refpeftive  diftrifts  by  the  flieriffs,  to 
coUeA  fines  therein  ;  to  fummon  juries ;  to  attend  the  judges 
and  juftices  at  the  affifes,  and  quarter  feffions ;  and  alfo  to 
execute  writs  and  procefs  in  the  feveral  hundreds.  But,  a^ 
thefe  are  "generally  plain  men,  and  not  thoroughly  flcilful  in 
this  latter  part  of  their  office,  that  of  ferving  writs,  and 
making  arrells  and  executions.  It  is  now  ufual  to  join  fpcci'.il 
bailifi^s  with  them;  who  are  generally  mean  perfons,  employed 
by  the  fheriffs  on  account  only  of  their  adroitncfs  and  dex- 
terity in  hunting  and  feifing  tlieir  prey-  The  flieriff  being 
anfwerable  for  the  mifdemcfnors  of  tlicfe  bailiffs,  they  arc 
therefore  ufually  bound  in  an  obligation  wiih  furctics  for  the 
due  execution  of  their  office,  and  thence  arc  called  bountl- 
bailiffs ;  'which  the  common  people  h  ive  corrupted  into  a 
much  more  homely  appellatiop. 

f  Stat.  3  Ceo.  I.  c.  15.  •  S»^t.  t  T^'mi,  V.  c.  4. 
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GaoIeu^  are  alib  ^e  fervatitt  of  the  iherl^i  ftftd  he  muft 
ht  refponfible  fot  their  condu£t.  Their  bufinefs  is  10  laistp 
fafely  all  fuch  perfens  as  are  commttied  to  them  by  lawfd 

warrant :  and,  if  they  fufFer  any  fuch  to  efcape^  the  (heriff 
ihall  anfwer  it  to  the  kingj  if  it  be  a  crimifial  matter ;  or, 
in  a  civil  cafe,  to  the  party  injured  •=.  And  to  this  end  the 
flieriff  mull  ^  have  lands  fuffictent  within  tlie  county  to  an- 
fwer the  king  and  his  people.  The  abufes  of  gaolers  and 
flieriff*s  officers,  toward  the  unfortunate  perfons  in  their 
tudody,  are  Well  retrained  and  guarded  againft  by  flatutQ 
3^  Geo.  11.  c.  28.  and  by  ftatute  14  Geo.  III.  c.  59.  pro- 
vifions  are  made  for  better  preferving  the  health  of  prifonersj 
and  preventing  the  gaol  diftemper  {0). 

The  vaft  expenfe,  which  cuftom  had  introduced  in  ferv* 
ing  the  office  of  high-fherifF,  was  grown  fuch  a  burthed  Id 
the  fubjed:,  that  it  was  enafted,  by  ftatute  13  &  14  Car. 
II.  c.  ai.  that  no  (heriff  (except  of  London,  Weft^oflinil) 
and  towns  which  are  counties  of  themfelveg)  (hould  keep  any 
table  at  the  aflifes,  except  for  his  own  family,  or  gite  any  pre- 
fents  to  the  judges  or  their  fervants,  or  have  more  than  forty 
men  in  livery :  yet,  for  the  fake  of  fafety  and  decency,  he 
may  not  have  lefs  than  twenty  men  in  England  and  twelve  in 
Wales }  upon  forfeiture,  in  any  of  thefe  cafes^  of  200/. 

II.  The  coroner's  is  alfo  a  very  antient  office  at  the  com- 
mon law.  He  is  called  coroner,  coronatcr,  becaufe  he  hath 
principally  to  do  with  pleas  of  the  crown,  or  fuch  wherein 
the  king  is  more  immediately  concerned  *.  And  in  this  Kght 
the  lord  chief  juftice  of  the  king's  bench  is  the  principal  co- 
roner in  the  kingdom,  and  may  (if  he  pleafcs)  exercifc  the 
'jurifdiftion  of  a  coroner  in  any  part  of  the  realm  ^  But 
there  are  alfo  particular  coroners  for  every  county  of  Eng- 

t  Dalt.  c.  118.   4  Rep.  34.  13  £c  14  Car.  II.  c.  21.  §.7. 

<  But.  9  Sdw.  II.  ft.  a.  2  Edw.  III.  e.        e  2  Inft.  31.     4  Inft.  271. 
4*     4  Edw.  III.  c.  9.     5  £dw.  III.  c.  4.         ^4  Rep.  57. 


(•)  [By  ftatute  24660.  III.  felF.  2.  c.  54.  fed.  22.  no  gaoleris 
to  fuffer  tippling  or  gaming  in  the  prifor.,  or  to  fell  any  liquors 
therein  under  the  penalty  of  10/.  to  be  recovered  by  dillrefs  opoa 
conviction.] 
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laiui;  uAiaUy  fouti  but  fometlmes  fiX|  and  fometimes  fewer  ^ 
This  office  ^  is  of  equal  antiquity  ii^ith  the  (heriff*;  ^nd  was 
ordained  together  with  him  to  keep  the  peacei  when  the  earls 
gave  up  the  wardihip  of  the  county. 

He  is  ftill  chofen  by  all  the  freeholders  in  the  county  court;  ' 
as  by  the  policy  of  our  antient  laws  the  fherifis»  and  con- 
fervators  of  the  peace,  and  all  other  officers  were,  who  were 
concerned  in  matters  that  afFe£led  the  liberty  of  the  people  ^; 
and  as  verderors  of  the  foreft  ftill  are,  whofe  bufinefs  it  is  to 
Itand  between  the  prerogative  and  the  fubjeft  in  the  execu* 
tion  of  the  foreft  l^ws.    For  this  purpofe  there  is  a  writ  at 
common  law  de  coronatore  eligendo  ^  ;  in  which  it  is  exprefsly 
commanded  the  {herifF>  ^*  quod  taletn  eligi  faciat^  qui  tnelius 
«*  etfciaty  et  velit,  ft  poffit^  officio  Hit  intendere^     And,  in  or- 
der to  effeft  this  the  more  furely,  it  was  enabled  by  the  fta- 
tutc  *  of  Weftm.  i.  that  none  but  lawful  and  difcreet  knights 
(hould  be  chofen ;  and  there  was  an  inftance  in  the  5  £dw. 
III.  of  a  man  being  removed  from  this  office,  becaufe  he 
Was  only  a  merchant  •*.     But  it  fecms  it  is  now  fufficient  if  a 
man  hath  lands  enough  to  be  made  a  knight,  whether  he  be 
really  knighted  or  not " :  for  the  coroner  ought  to  have  an 
cftate  fufficient  to  maintain  the  dignity  of  his  office,  and 
anfwer  any  fines  that  may  be  fet  upon  him  for  his  mifbeha- 
iriour  * ;  and  if  he  hath  not  enough  to  anfwer,  his  fine  (hall 
be  levied  on  the  county,  as  the  punifhment  for  ele£ting  an  in- 
fttfficient  officer  ^     Now  indeed,  through  the  culpable  neg« 
le£t  of  gentlemen  of  property,  this  office  has  been  fuffered 
to  fall  into  difrepute,  and  get  into  low  and  indigent  hands : 
fo  that,  ahhough  formerly  no  coroners  would  condefcend 
to  be  paid  for  ferving  their  country,  and  they  were  by  the 
aforefaid  ftatute  of  Weftm.  i.  exprefsly  forbidden  to  take  a 
reward,  under  pain  of  a  great  forfeiture  to  the  king}  yet 
for  many  years  paft  they  have  only  defired  to  be  chofen  for 

f  F.  K.  B.  163.  n  1 1nft.  31. 
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the  fake  of  their  perquiHtes  :  being  allowed  fees  for  their 
attendance  by  the  ftatute  3  Hen,  VU.  c.  i.  which  fir  Edward 
Coke  complains  of  heavily  ^^  though  fince  hi«  tune  thofe  fees 
have  been  much  enlarged  ^ 

The  coroner  is  chofen  for  life :  but  may  be  removed, 
cither  by  being  made  (heriff,  or  chofen  verderor,  which  are 
offices  incompatible  with  the  otlier ;  or  by  the  king's  writ  de 
coronatore  exonerandoy  for  a  caufe  to  be  therein  afligned,  as 
that  he  is  engaged  in  other  bufmefs,  is  incapacitated  by  years 
or  ficknefs,  hath  not  a  fufficient  eftate  in  the  county,  or  lives 
in  an  inconvenient  part  of  it  *.  And  by  the  ftatute  25  Geo. 
II.  c.  29.  extortion,  neglc£t,  or  railbehaviour,  are  alfo  made 
caufes  of  removal. 

The  office  and  power  of  a  coroner  are  alfo,  like  thofe  of 
the  (lierifF,  either  judicial  or  minifterlal ;  but  principally  judi- 
cial. This  is  in  great  meafure  afcertained  by  ftatute  4  Edw. 
I.  de  officio  coronatoris;  and  confifts,  firft,  in  inquiring,  when 
any  pcrfon  is  flain,  or  dies  fuddcnly,  or  in  prifon,  concerning 
the  manner  of  his  death.  And  this  muft  be  "  fuper  vifum 
«<  corporis  ^;'*  for,  if  the  body  be  not  found,  the  coroner  can- 
not fit  ^  He  muft  alfo  fit  at  the  very  place  where  the  death 
happened  -,  and  his  inquiry  is  made  by  a  jury  from  four,  five, 
or  fix  of  the  neiglibouring  towns,  over  whom  he  is  to  prefide. 
If  any  be  found  guilty  by  this  inqueft  of  murder  or  other  ho- 
micide, he  is  to  commit  them  to  prifon  for  farther  trial,  and 
is  alfo  to  inquire  concerning  their  lands,  goods  and  chattels, 
which  arc  forfeited  thereby  :  but,  whether  it  be  homicide  or 
not,  he  muft  inquire  wliether  any  deodand  has  accrued  to  the 
king,  or  the  lord  of  the  franchife,  by  this  death  :  and  muft 
certify  the  whole  of  this  inquifitian  (under  his  own  feal  and 
the  feals  of  the  jurors ")  together  with  tlie  evidence  thereon^ 

<)  2  Inft*  210.  "  cportchat ;  u  e.  non  tcmfu'Jp'artqutmin 
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to  the  court  of  king's  bench,  or  the  next  affifes;  Another 
branch,  of  his  ofBce  is  to  inquire  concerning  (hipwrecks; 
and  certify  whether  wreck  i>T  not,  and  who  is  in  poiTcflion  of 
the  goods*  Concerning  treafure-trove,  he  is  alfo  to  inquire 
who  were  the  finders,  and  where  it  is^  and  whether  any  one  be 
fufpe£led  of  having  round  and  concealed  a  treafure;  **  and  that 
•*  may  be  well  perceiveci  (faith  the  old  ftatute  of  Edw.  I.) 
*^  where  one  liveth  riotoufly,  haunting  taverns,  and  hath  done 
<<  fo  of  long  time :"  whereupon  he  might  be  attached,  and 
held  to  bail,  upon  this  fufpicion  only. 

The  minifterial  office  of  the  coroner  is  only  as  tlie  flieriff^s 
fubftitute.  For  when  juft  exception  can  be  taken  to  the 
{heriff*,  for  fufpicion  of  partiality,  (as  that  he  is  interefted  in 
the  fuit,  or  of  kindred  to  either  plaintiff  c^  defendant)  the 
procefs  muft  then  be  awarded  to  the  coroner,  inftead  of  the 
fheriff,  for  execution  of  the  king's  writs  ^. 

• 

tIL  The  next  fpecies  of  fubordinate  magiilrates,  whom 
I  am  to  confider,  are  juftices  of  the  peace  j  the  principal  of 
whom  is  the  cufios  rotu/orum,  or  keeper  of  the  records  of  die 
county.  The  common  law  hath  ever  had  a  fpecial  care  and 
regard  for  the  confervation  of  the  peace ;  for  peace  is  the 
very  end  and  foundation  of  civil  fociety.  And  therefore, 
before  the  prefent  conftitution  of  juftices  was  invented,  there 
were  peculiar  officers  appointed  by  the  common  law  for  the 
maintenance  of  the  public  peace.  Of  thefe  fome  bad,  and 
(till  have,  this  power  annexed  to  other  offices  which  they 
hold  ;  others  had  it  merely  by  itfelf,  and  were  tlience  named 
cujhdes  or  confervatores  pads,  Thofe  that  were  fo  virtute 
tfficU  ftill  continue  :  but  the  latter  fort  are  fuperfeded  by  the 
modern  juftices* 

The  king's  majefty  ^  is,  by  his  office  and  dignity  royal, 
the  principal  confervator  of  the  peace  within  all  his  domini- 
ons \  and  may  give  authority  to  any  other  to  fee  the  peace 
kept,  and  to  punilh  fuch  as  break  it :   hence  it  is  ufually 

T  4  Inft.  27 1 •  V  Lambard.  Eireaarch.  xi« 
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called  the  king's  peace.  The  lord  chancellor  or  keeper,  the 
lord  treafareri  the  lord  high  fteward  of  England,  the  lonl 
marefchal,  the  lord  high  conftable  of  England,  (when  any 
fuck  officers  are  in  being)  and  all  the  juilices  of  the  court  of 
king's  bench  (by  virtue  of  their  offices)  and  the  mafter  of 
the  rolls  (by  prcfcription)  are  general  confcrvators  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit  all 
breakers  of  it,  or  bind  them  in  recognizances  to  keep  it': 
the  other  judges  are  only  fo  in  their  own  courts.  The  coro- 
ner is  alfo  a  confervator  of  the  peace  witliin  his  own  coun- 
ty i^ ;  as  is  alfo  the  (herifF*  \  and  both  of  them  may  take  a 
recognizance  or  fecurity  for  the  peace.  Conftables,  tything<» 
men,  and  the  like,  are  alfo  confcrvators  of  the  peace  within 
their  own  jurifdidions ;  and  may  apprehend  all  breakers  of 
the  peace  and  commit  them,  till  they  find  fureties  for  their 
keeping  it  ■. 

Those  that  were,  without  any  office,  Cmply  and  merely 
confcrvators  of  the  peace,  either  claimed  that  "power  by  prc- 
fcription ** }  or  were  bound  to  exercife  it  by  the  tenure  of 
their  lands  *  \  or,  laftly,  were  chofen  by  the  freeholders  in 
full  county  court  before  the  fherifFj  the  writ  for  their  elec- 
tion direfting  them  to  be  chofen  *^  de  probiorihus  et  pctenHori-, 
**  bus  comifatuj/ui  in  a<Jlodes  pacts ''."  But  when  que^n  Ifabel, 
the  wife  of  Edward  11,  had  contrived  to  dcpofe  herhufband 
by  a  forced  refignation  of  the  crown,  and  had  fet  up  his  foo 
Edward  III  in  his  place ;  this,  being  a  thmg  then  without 
example  in  England,  it  was  feared  would  much  alarm  the 
people :  efpechlly  as  the  old  king  was  living,  though  hui^ 
ried  about  from  caftle  to  caRle  -,  till  at  laft  he  met  with  an 
untimely  death.  To  prevent  therefore  any  rifings,  or  other 
difturbance  of  the  peace,  the  new  king  fcnt  writs  to  all 
the  (lieofFs  in  England,  the  form  of  which  is  prefervcd,  by 
Thomas  Walfingliam  %  giving  a  plaufible  account  of  die 
manner  of  his  obtaining  the  crown  ^  to  wit,  that  it  was  done 
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iyius  patris  heneplaeko :  and  withal  commanding  each  iheriiT 
that  the  peace  be  kept  throughout  his  bailiwick,  on  pain  and 
peril  of  difinhcritance  and  lofs  of  life  and  limb.  And  in  a 
few  weeks  after  the  date  of  thefe  writs,  it  was  ordained  in 
parliament  ^  that,  for  the  better  maintaining  and  keeping  o£ 
the  peace  in  pvery  county,  good  men  and  lawful,  which  were 
no  maintainers  of  eril,  or  barretors  in  the  country,  Ihould 
be  affigned  to  keep  the  peace.  And  in  this  manner,  and  upon 
this  occafion,  was  the  ele£lion  of  the  confervators  of  the  peace 
taken  from  the  people,  and  given  to  the  kings ;  this  aflign'« 
ment  being  conftrued  to  be  by  the  king's  commiffion  ^.  But 
ftiU  they  were  only  called  confervators,  wardens,  or  keepers  of 
the  peace,  till  the  ftatute  34  Edw.  III.  c.  i.  gave  them  the 
pawer  of  trying  felonies ;  and  then  they  acquired  the  more 
honorable  appellation  of  jufticesj. 

Thesb  juftices  are  appointed  by  the  king's  fpecial  com-  * 
miflion  under  the  great  feal,  the  form  of  which  wa§  fettled 
by  all  the  Judges,  A»  D.  1590  ^  This  appoints  them  allS 
jointly  and  feverally,  to  keep  the  peace,  and  any  two  or  more 
of  them  to  inquire  of  and  determine  felonies  and  other  mif** 
demeihors :  in  which  number  fome  particular  juftices,  or  one 
of  them,  are  dire£ted  to  be  always  included,  and  no  bufinefs 
to  be  done  without  their  prefence ;  the  words  of  the  com- 
miffion running  thus,  **  quorum  aliquem  vefirutriy  A*  B.  C  Dm 
•*  &V.  unum  effe  volumus:"*  whence  the  perfons  fo  named  arc 
ufually  called  juftices  of  the  quorum.  And  formerly  it  was 
cuftomary  to  appoint  only  a  feledt  number  of  juftices,  emi- 
nent for  their  (kill  and  difcretion,  to  be  of  the  quorum ;  but 
now  the  pra£lice  is  to  advance  almoft  all  of  them  to  that  dig« 
nity,  naming  them  all  over  again  in  the  quorum  claufe,  except 
perhaps  only  fome  one  inconfiderable  perfon  for  the  fake  of 
propriety:  and  no  exception  is  now  allowable,  for  not  ex- 
preffing  in  the  form  of  warrants,  C5V.  that  the  juftice  who 

/  Stat.  I  Edw.  III.  c.  16.  j  Lamb.  %%• 
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iflued  them  is  of  the  quorum '.  When  any  juftice  intends  to 
a£l  under  this  commiflion,  he  fues  out  a  writ  oi  dedimuspO' 
tejlatetny  from  the  clerk  of  the  crown  in  chancery,  empowering 
certain  perfons  therein  named  to  adminifter  the  ufuai  oaths 
to  him ;  which  done,  he  is  at  liberty  to  a£t. 

Touching  the  number  and  qualifications  of  thefc  juftices; 
it  was  ordained  by  ftatute  i8  Edw.  III.  c.  2.  that /wd  or  tbree^ 
of  the  beft  reputation  in  each  county,  fhall  be  aSigned  to  be 
keepers  of  the  peace.  But  thefe  being  found  rather  too  few 
for  that  purpofe^  it  was  provided  by  ftatute  34  Edw.  III. 
c.  I.  that  one  lord,  and  three,  or  four,  of  the  moft  worthy 
men  in  the  county,  with  fome  learned  in  the  law,  (hall  be 
made  juftices  in  every  county.  But  afterwards  the  number  of 
juftices,  through  the  ambition  of  private  perfons,  became  fo 
large,  that  it  was  thought  necefTary  by  ftatute  laRic.  II.  c.  10. 
and  14  Ric.  II.  c.  1 1.  to  reftrain  them  at  fir  ft  to  fix,  and  after^ 
wards  tq  eight  only.  But  this  rule  is  now  difregarded,  and  the 
caufe  feems  to  be  (as  Lambard  obferved  long  ago  ^)  that  the 
growing  number  of  ftatute  laws,  committed  from  time  to  time 
to  the  charge  of  juftices  of  the  peace,  have  occafioned  alio 
(and  very  reafonably)  their  encreafe  to  a  larger  number.  And, 
as  to  their  qualifications,  the  ftatutes  juft  cited  dire&  them  to 
be  of  the  beft  reputation,  and  moft  worthy  men  in  the  county: 
and  the  ftatute  13  Ric*  II.  c.  7.  orders  them  to  be  of  the 
moft  fuflicient  knights,  efquires,  and  gentlemen  of  the  law. 
Alfo  by  ftatute  2  Hen.  V.  ft.  i.  c.  4.  and  ft.  2.  c.  i.  they 
muft  be  refident  in  their  feveral  counties.  And  becaufe, 
contrary  to  thefe  ftatutes,  men  of  fmall  fubftancc  had  crept 
into  the  commiflion,  whofe  poverty  made  them  both  covet- 
ous and  contemptible,  it  was  ena£ted  by  ftatute  18  Hen.  VI. 
c.  II.  that  no  juftice  fhould  be  put  in  commiflion,  if  he 
had  not  lands  to  the  value  of  20/.  per  annum,,  And,  the 
rate  of  money  being  greatly  altered  fince  that  time,  it  is  now 
enacted  by  ftatute  5  Geo.  II.  c.  11.  that  every  juftice,  except 
as  is  therein  excepted,  fhall  have  100/.  per  annum  clear  of 
all  dedudions ;  and,  if  he  a£ts  without  fuch  qualification,  he 

1  Stat.  16  Geo.  IL  c.  27.    Seealfo        n  Lamb*  34* 
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fliall  forfeit  loo/.  Thi3  qualification  »  is  almoft  an  equiva- 
lent to  the  20  /.  per  annum  required  in  Henry  the  fixth's 
time  :  and  of  this  •  the  juftice  muft  now  make  oath,  Alfo  it 
is  provided  by  the  a£l  5  Geo.  IL  that  no  praftifing  attorney, 
folicitor,  or  proftor,  (hall  be  capable  of  aSing  as  a  juftice 
of  the  peace.  ^ 

As  the  office  of  thefe  juftices  is  conferred  by  the  king,  fo  it 
fubfifts  only  during  his  pleafure;  and  is  determinable,  i.  By 
the  demife  of  the  crown ;  that  is,  in  fix  months  after  '.  But 
if  the  fame  juftice  is  put  in  commiffion  by  the  fucccflS>r,  he 
(hall  not  be  obliged  to  fue  out  a  new  dedimuSf  or  to  fwear  to 
his  qualification  afrefh  *» :  nor,  by  reafon  of  any  new  com- 
miffion, to  take  the  oaths  more  than  once  in  the  fame  reign  \ 
Tl.  By  cxprefs  writ  under  the  great  feal  *,  difcharging  any  par- 
ticular perfon  from  being  any  longer  juftice.  3.  By  fuper- 
feding  the  commiffion  by  writ  oi fuperfedeas^  which  fufpends 
the  power  of  all  the  juftices,  but  does  not  totally  deftroy  it ; 
feeing  it  may  be  revived  again  by  another  writ,  called  a  pro^ 
cedendo.  4,  By  a  n^pw  CQmmiiEon,  which  virtually,  though 
fileptly,  difcbarge^  all  the  former  juftices  that  are  not  includ- 
ed therein  i  for  |:wo  cgmmiffions  cannot  fubfift  at  once.  5.  By 
ac^effion  of  the  ofl^ce  of  flieriff  or  corancr  S  Formerly  it 
was  thought,  that  if  a  man  was  named  in  any  commiffion  of 
the  peace,  and  had  afterwards  9  new  dignity  conferred  up- 
on him,  that  this  determined  his  office  \  he  no  longer  an- 
fwering'the  dffcription  of  th^  cQmnfiffion:  t>t|t  now"  it  is 
provided,  that,  xiptwithftanding  a  new  title  of  dignity,  die 
juftice  on  whom  it  is  conferred  (hall  itil)  continue  ^  juftice. 

The  power,  office^  and  duty  of  a  juftice  of  tlie  peace  de- 
pend on  his  commiffion,  and  on  the  feveral  ftatutes  which 
have  created  objeds  of  his  jufifdiAion.  His  commiffion, 
firft,  empowers  him  fingly  to  conferve  the  peace  \  and  there^ 

n  See  btihop  Fleetwood's  calculations  '  Stat.  7  Geo.  III.  c.  9. 

ia^^  ihrwicon pnfhfumm  *  Lamb.  67. 

o  Stat.  18  Geo.  II.  c.  %o.  ^  Stat,  x  Mar.  ft.  x.  c.  B. 

p  Stat.  I  Ann.  c.  8.  «  Stat.  1  Edw.  VI.  c.  7, 
4  Sue  2  Geo.  III.  c.  13. 
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by  gives  him  all  the  power  of  die  atiticnt  confervators  at 
the  common  law,  in  fupprcffing  riots  and  aflfrays,  in  taking 
fecurities  for  the  peace,  and  in  apprehending  and  commit- 
ing  felons  and  other  inferior  criminals.     It  alfo  empowers 
any  two  or  more  to  hear  and  determine  all  felonies  and  other 
offences ;  which  is  the  ground  of  their  jurifdi£lion  at  feiBons, 
of  which  more  will  be  (aid  in  it's  proper  place.     And  as 
to  the  powers  ^iveu  to  one,  two,  or  more  juftices  by  the 
fcveral  ftatutes,  which  from  time  to  time  have  heaped  upon 
them  fuch  an  infinite  variety  of  bufincfs,  that  few  care  to 
undertake,  and  fewer  underfliand,  the  office  ;  they  are  fuch 
and  of  fo  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magiftrate,  that  without  Cni- 
fter  views  of  his  own  will  engage  in  this  troublefomc  fervicc. 
And  therefore,  if  a  well-meaning  juftice  makes  any  unde* 
figned  flip  in  his  pra£\ice,  great  lenity  and  indulgence  are 
(hewn  to  him  in  the  courts  of  law ;  and  there  are  many  fta- 
tutes made  to  proteft  him  in  the  upright  difcharge  of  his 
office^;  which,  among  other  privileges,  prohibit  fuch  juf- 
tices from  being  fued.for  any  overfights  without  notice  be- 
forehand 'f  and  (top  all  fuits  begun,  on  tender  made  of  fuffi- 
cient  amends.     But,  on  the  other  hand,  any  malicious  or 
tyrannical  abufe  of  their  office  is  lifually  feverely  punifhcd  5 
and  all  perfons  who  recover  a  verdifl  againft  a  juftice,  for 
any  wilful  or  malicious  injury,  are  entitled  to  double  cofts. 

It  is  tmpoffible  upon  out  prdfeat  plan  to  enter  minotdy 
into  the  particulars  of  the  accumulated  authority,  thus  com- 
mitted to  the  charge  of  thefe  magiftratest  I  muft  therefore 
refer  myfelf  at  prefent  to  fuch  fubfecjuentpart  of  thefe  corn* 
mentaries,  ts  will  in  their  turns  comprize  almoft  every  ob- 
jeft  of  the  juftices*  jurifdi£tion  :  and  in  the  mean  time  re- 
commend to  the  ftudent  the  perufal  of  Mr  I^ambard's  Wr^ 
narcbcy  and  Dr  Burn's  juftice  of  the  peace  ;  wherein  he  wiB 
find  every  thing  relative  to  this  fubjeft,  both  in  aniient  an4 
modern  praftice,  coUe^ed  with  great  care  and  agcuracji 
9nd  difpofed  in  a  moft  clear  and  judicious  method, 

V  S»t,  7  Jac.  I,  c.  5.    21  Jac.  h  C*  »#    H  Oeo.  11;  c.  44* 
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I  sfiALL  next  confider  fome  officers  of  lower  ntnk  thw 
thpfe  which  have  gone  before,  9n4  of  inore  confined  jurifdic* 
tioQ  I  but  ftiU  fuch  as  are  uaiverfally  in  ufe  through  every 
part  of  the  kingdom. 

rV.  Fourthly,  then,  of  the  condable.  The  word 
ctmHobk  is  frequently  faid  to  be  derived  from  the  Saxon, 
koning-p;apel,  and  to  fignify  the  fupport  of  the  king. 
But^  as  we  borrowed  the  name  as  well  as  the  office  of  con- 
ilable  fron^  the  French,  I  am  rather  inclined  to  deduce  it^ 
with  fir  Henry  Spelm^n  and  Dr  Cowel,  from  that  language ; 
wherein  it  is  plainly  derived  from  the  Latin  comes Jf abulia  aq 
officer  well  known  in  the  empire ;  fo  called  becaufe,  like  the 
great  conllable  of  France,  as  well  as  the  lord  high  conftabl^ 
of  England,  he  was  to  regulate  all  matters  of  chivalry,  tiltSj 
tournaments,  and  feats  of  arms,  which  were  performed  on 
horfeback.  This  great  office  of  lord  high  conftable  hatl^ 
been  difufed  in  England,  except  only  upon  great  and  folemii 
occafions,  as  the  king's  coronation  and  the  like,  ever  fince 
the  attainder  of  Stafford  duke  of  Buckingham  under  king 
Jlenry  VIII ;  as  in  France  it  was  fuppreffed  about  a  century 
gfter  by  an  edi£t  of  Louis  XIII ' :  but  from  his  office,  fays 
Lombard  ^,  this  lower  condablefhip  was  at  firil  drawn  an4 
fetched,  and  i^  as  it  were  a  very  finger  of  that  hand*  For 
the  (tatute  of  Winchefter  ',  which  firft  appoints  them,  di# 
xoCt%  that,  for  the  better  keeping  of  the  peace,  two  confta* 
bks  in  every  hundred  and  franchife  Ihall  infpe£^  all  mattery 
/elating  to  arms  and  armour. 

Constables  are  of  two  forts,  high  conftables,  and  petty 
conftables.  The  foriper  were  firft  ordained  by  the  ftatute  of 
Winchefter,  as  before-mentioned  ;  are  appointed  at  the 
court  leets  of  the  franchife  or  hundred  over  which  they  pre- 
fide,  or,  in  default  of  tliat,  by  the  juftices  at  their  quarter 
ifeffions  ;  and  are  removable  by  the  fame  authority  that  ap- 
points them '.  The  petty  conftables  are  inferior  officers 
in  every  town  and  parifli,  fubordinate  to  the  hi^  conftable 

»  PhiHp'i  life  of  Pole.  ii.  xix.  «  13  E^w.  I.  c.  6. 

T  of  conftables*  5.  *  &alk.  150^ 
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of  the  hundred,  firft  inftituted  about  the  reign  of  Edw.  Ill  **. 
Thefe  petty  conftables  have  two  offices  united  in  them  \  the 
one  antient,  the  other  inodem.  Their  antient  office  is  that 
of  headborough,  tithing-man,  or  borfholder ;  of  whom  w$ 
formerly  fpoke  ^,  and  who  are  as  antient  as  the  time  of  king 
Alfred :  their  more  mpd^rn  office  i§  that  of  conftable  merely; 
which  was  appointed  (as  was  obferved)  fo  lately  as  the  reign 
of  Edward  III,  in  order  to  affift  the  high  conftable  **.  And 
in  general  the  antient  headboroughs,  tithing-men,  and  borf- 
holders,  were  made  ufe  pf  to  ferve  as  petty  conftables; 
though  not  fo  generally,  but  that  in  many  places  they  ftill 
continue  diftind  officer^  from  the  condable.  They  arc  all 
chofen  by  the  jury  at  the  court  leet ;  or  if  no  court  Icct  be 
held,  arc  appointed  by  two  juflices  of  the  peace  *, 

The  general  duty^of  all  conftables,  bbth  high  and  petty, 
as  well  as  of  the  other  officers,  is  to  keep  the  king's  peace  in 
their  feveral  diftri£ls ;  and  to  that  purpofe  they  are  armed 
with  very  large  powers,  of  arrefting,  and  imprifoning,  of 
breaking  open  houfcs,  and  the  like  :  of  the  extent  of  which 
powers,  confidering  what  manner  of  n\cn  ^re  for  the  moft 
part  put  into  thefe  offices,  it  is  perhaps  very  well  that  they 
Jire  generally  kept  in  ignorance.  One  of  their  principal  du- 
ties, arlfing  from  the  ftatute  of  Winchefter,  which  appoints 
them,  is  to  keep  watch  and  ward  in  their  refpeftive  jurifdic- 
lions.  Ward,  guard,  or  ctijlodiay  is  chiefly  applied  to  the 
\day  time,  in  order  to  apprehend  rioters,  and  robbers  on  the 
highways ;  the  manner  of  doing  which  is  left  to  the  dif- 
cretion  of  the  juftices  of  the  peace  and  the  conftable  ^ :  the 
hundred  being  however  anfwerable  fpr  all  robberies  commit- 
ted therein,  by  day  light,  for  haying  kept  negligent  guard. 
Watch  i?  properly  applicable  to  the  night  only,  (being  called 
among  our  Teutonic  anccftors  ivacht  or  waBa «)  and  it  be- 
gins at  the  time  when  ward  ends,  and  ends  when  that  begins; 

^  Spelm.  Gloff.  148.  '  Ddt.  juft.  c.  104.. 

•    <  page  115,  t  Excub'taietexflorattMn^UMiVfoBM 

^  Lnmb.  9.  vocant.  Capitular^  Hiudw,  Fii.t'f'^* 

c  Suu  14  &  15  Car,  n.  c.  !»•  ji'  D,  815. 
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for^  by  the  ftatute  of  Winchefter,  in  waUed  towns,  the  gates 
fhall  be  clofed  from  funfetting  to  funrifing,  and  watch  Ihall 
be  kept  in  every  borough  and  town»  efpecially  in  the  fummer 
feafon,  to  apprehend  all  rogues,  vagabonds,  and  night-walk- 
ers, and  make  them  give  an  account  of  themfelves.  The 
conftable  may  appoint  watchmen,  at  his  difcretion,  regu- 
lated by  the  cuftom  of  the  place ;  and  thefe,  being  his  depu- 
ties, have  for  the  time  being  the  authority  of  their  principal. 
But,  with  regard  to  the  infinite  number  of  other  minute  du- 
ties, that  are  laid  upon  conftables  by  a  diverfity  of  ftatutes, 
I  muft  again  refer  to  Mr  Lambard  and  Dr  Burn ;  in  whofe 
compilations  may  be  alfo  feen,  what  powers  and  duties  be- 
long to  the  conftable  or  dthing-ihan  iudifFerently,  and  what 
to  the  conftable  only :  for  the  conftable  may  do  whatever  the 
ti0iing-man  may  5  but  it  does  not  hold  e  converfo^  the  tithing- 
man  not  having  an  equal  power  with  the  conftable. 

V.  We  are  next  to  confider  the  furveyors  of  the  high* 
^^ys.  Every  pariih  is  bound  of  common  right  to  keep  the 
high  roads,  (hat  go  through  it,  in  good  and  fufEcient  re- 
pair \  unlefs  by  reafoii  pf  the  tenure  of  lands^  or  otherwife, 
this  care  is  configned  to  fome  particular  private  perfon.  From 
this  burthen  no  man  was  exempt  by  our  antient  laws,  what- 
<ever  other  immunities  he  might  enjoy :  f  bis  being  part  of  the 
trinoda  necejjitas^  to  which  every  man's  eftate  was  fubjed  \ 
Viz*  epfpeditio  contra  baflcfny  arcium  conftruBk^  et  ponhum  re^ 
paratio.  For,  though  the  reparation  of  bridges  only  is  ez- 
preiTed,  yet  that  of  roads  alfo  muft  be  underftood  j  as  in  the 
Roman  law,  ad  infiruSiiones  reparationefque  ifinerum  etpontiumj 
pullum  genus  hominumy  nulliufque  dignitatis  ac  venfrationis  mr- 
ritisy  cejfar^  oportef  ^«  And  indeed  now,  for  the  moft  part,  the 
care  of  the  roads  only  feems  to  be  left  to  pariflies ;  that  of 
bridges  being  in  great  meafure  devolved  upoa  the  county  at 
large,  by  ftatute  %2  Hen.  VIII.  c.  5.  If  the  pariih  negleft- 
cd  thefe  repairs,  they  might  formerly,  as  they  may  ftiU,  be 
^ndidled  for  fuch  their  negle£): :  but  it  was  not  then  incum- 
bent on  any  particular  officer  to  call  the  pariih  together,  and 
fet  them  upon  this  work  -,   for  which  reafon  by  the  ftatute 

h  C  II.  74*  4« 
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.  of  the  religious  houfes.  But^  upon  the  total  diflblution  of  thefe, 
the  inconvenience  of  thus  encouraging  the  poor  in  habits 
of  indolence  and  beggary  was  quickly  felt  throughout  the 
kingdom  :  and  abundance  of  ftatutes  were  made  in  the  reign 
of  king  Henry  the  eighth  and  his  children,  for  providing  for 
the  poor  and  impotent  \  which,  the  preambles  to  fomeof  them 
recite,  had  of  late  years  greatly  increafed,     Thcfe  poor  were 
principally  of  two  forts :  fick  and  impotent,  and  therefore 
unable  to  work ;    idle  and  (turdy,  and  therefore  able,  but 
not  willing,  to  exercife  any  honed  employment*     To  pn>> 
vide  in  fome  meafure  for  both  of  thefe,  in  and  about  the  me- 
.tropolis,  Edward  the  iixth  founded  three  royal  hofpitals; 
Chrift's  and  St.  Thomas's,  for  the  relief  of  the  impotent 
through  infancy  or  ficknefs ;  and  Bridewell  for  the  punifh- 
ment  and  employment  of  tlie  vigorous  and  idle.     But  Ack 
were  far  from   being  fuffiqi^nt  for  the  care  of  the  poor 
throughout  the  kingdom  at  large  :  and  therefore,  after  many 
other  fruitlefs  experiments,  by  ftatute  43  Eliz,  c.  2,  ovcr-» 
feers  of  the  poor  were  appointed  in  every  pariOi* 

By  virtue  of  the  ftatute  laft  mentioned,  thefe  overfeers  are 
to  be  nominated  yearly  in  Eafter-wcek,  or  within  one  month 
after,  (tliough  a  fubfcquent  nomination  will  be  valid  ■)  by 
two  juftices  dwelling  near  the  parifh.  They  muft  be  fulh 
*ftantial  houfeholders,  and  fo  exprefled  to  be  in  the  appoint*! 
ment  of  the  juftices ", 

Their  office  and  duty,  according  to  the  fame  ftatute,  are 
principally  thefe :  firft,  to  raife  competent  fums  for  the  ne- 
ceflary  relief  of  the  poor,  impotent,  old,  blind,  and  fuch  other, 
being  poor  and  not  able  to  work :  and  fecondly,  to  provide  work 
for  fuch  as  are  able,  and  caf^1ot  otherwife  get  employment : 
but  this  latter  part  of  their  doty,  which>  according  to  the 
wife  regulations  of  that  falutary  ftatute,  ftxraldgo.handili 
band  with  the  other,  is  now  moft  fliamefuUy  negloft^- 
However,  for  thefe  joint  purpofes,  they  are  impowered  to 
make  and  levy  rates  upon  the  feveral  inhahttauts  of  die 

m  St«.  11*3,  0  a  Lord  Kijm*  1394. 
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pariihy  by  the  faihe  z(k  of  parliament ;  which  has  been  far- 
ther explained  and  enforced  by  fcveral  fubfequent  ftatutes. 

The  two  great  obje£ts  of  this  ftatute  feem  to  have  been, 
1.  To  relieve  the  impotent  poor,  and  them  only.  a.  To  fin4 
employment  for  fuch  as  are  able  to  work :  and  this  princi-* 
pally  by  providing  (locks  of  raw  materials  to  be  worked  up  at 
their  feparate  homes,  inftead  of  accamulating  all  the  poor  in 
one  common  work-houfe  ;  a  prafkice  which  puts  the  fobcr 
and  diligent  upon  a  level  (in  point  of  their  earnings)  with 
thofe  who  are  difTolute  and  idle,  deprefTes  the  laudable  emu^ 
lation  of  domeftic  induftry  and  neatnefs,  and  deilroys  all  en- 
dearing family  connexions,  the  only  felicity  of  the  indigent. 
Whereas,  if  none  were  relieved  but  thofe  who  are  incapable 
to  get  their  livings,  and  that  in  proportion  to  their  incapa- 
city ;  if  no  children  were  removed  from  their  parents,  but 
fuch  as  are  brought  up  in  rags  and  idlenefs  ;  and  if  every 
poor  man  and  his  family  were  regularly  furhifhed  with  em- 
ployment, and  allowed  the  whole  profits  of  their  labour ; — a 
fpirit  of  bufy  cheerfulnefs  would  foon  difFufe  itfelf  through 
every  cottage  ;  work  would  become  eafy  and  habitual,  when 
abfoiutely  neceflary  for  daily  fubfiftence ;  and  the  peafant 
would  go  through  his  talk  without  a  murmur,  if  aflured  that 
he  and  his  children  (when  incapjrble  of  work  through  infancy, 
age,  or  infirmity)  would  then,  and  then  only,  be  entitled  to 
fupport'from  his  opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  ftatute  of 
queen  Elizabeth ;  in  which  the  only  dckSt  was  confining 
the  management  of  the  poor  to  fmall,  parochical,  diftri^s ) 
which  are  frequently  incapable  of  furniihing  proper  work, 
or  providing  an  able  dire£tor«  However,  the  laborious  poor 
were  then  at  liberty  to  feek  employment  wherever  it  was  to 
be  had  :  none  being  obliged  to  refide  in  the  places  of  their 
fettlement,  but  fuch  as  were  unable  or  unwilling  to  work ) 
and  thofe  places  of  fettlement  being  only  fuch  where  they 
were  Awn,  or  had  made  their  abode,  originally  for  three  years  % 
and  afterwards  (in  the  cafe  of  vagabonds)  for  one  year  only  ^. 

o  Scat.  i9Hen.vn.  cii.  lEdw.VI.        p  Stat.  39£ru,  c.4.  > 
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After  the  reftoratioti  a  vciy  different  plan  was  adopted^ 
which  has  rendered  the  employment  of  the  poor  more  difli* 
cult,  by  authorizing  the  fubdivifion  of  parilhes  \  has  greatly 
ihcreafed  their  number,  by  confining  thenl  all  tq  their  re- 
fpe^^ive  diftridis ;  has  given  birth  to  the  intricacy  of  our  poor- 
laws,  by  multiplying  and  rendering  more  eafy  the  methods  of 
gaining  fettlements  \  and,  in  confequence,  has  created  an  in- 
finity of  expenfive  law-fuits  between  contending  neighbour- 
hoods, concerning  thofe  fettlements  and  removals.  By  the 
ftatute  13  &  14  Car.  II.  c.  12.  a  legal  fettlement  was  declared 
to  be  gained  by  birth :  or  by  inhabitancfj  apprendctfiiip^  or 
fervicey  for  forty  days:  within  which  period  all  intruders  were 
made  removable  from  any  parifli  by  two  juftices  of  the  peace, 
unlefs  they  fettled  in  a  tenement  of  the  annual  value  of  10/. 
The  frauds,  naturally  confequent  upon  this  provifion,  which 
gave  a  fettlement  by  fo  fhort  a  refidence,  produced  the  fta- 
tute I  Jac.  11.  c.,17.  which  directed  notice  in  writing  to  be 
delivered  to  the  pariih  officers,  before  a  fettlement  could  be 
gained  by  fuch  refidence.  Subfequent  provifions  allowed 
other  circumftances  of  notonety  to  be  equivalent  to  fuch  no- 
tice given ;  and  thofe  circumflances  have  from  time  to  time 
been  altered,  enlarged,  or  reftrained,  whenever  the  experience 
of  new  inconveniencies,  arifing  daily  from  new  regulations, 
fuggefted  the  neceflity  of  a  remedy.  And  the  do£hine  of 
sertificatif  was  invented,  byway  of  counterpoife,  to  reflrain  a 
man  and  his  family  from  acquiring  a  new  fettlement  by  any 
length  of  refidence  whatever,  unlefs  in  two  particular  except- 
ed cafes ;  which  makes  parifhes  very  cautious  of  giving  fuch 
certificates,  and  of  courfe  confines  the  poor  at  home,  where 
frequently  no  adequate  employment  can  be  Bad. 

The  law  of  fettlements  may  be  therefore  now  reduced  to 
the  following  general  heads ;  or,  a  fettlement  in  a  pariih  xnay 
be  acquired,  1.  By  birth i  for,  wherever  a  child  is  firft  known 
to  be,  that  is  zlvrTny^  prima  facie  the  place  of  fettlement,  .until 
fome  other  can  be  (hewn  4.  This  is  alfo  generally  the  place  of 
fettlement  of  a  bailard  child ';  for  a  baftard  having  in  the  eye  of 

q  C«rth.  435.  Comb.  364  Silk.4S5«        r  See  p«  459. 
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the  law  no  fatheri  cannot  be  referred  to  his  fettlementj  as  other 
children  may  '•  But,  in  legitimate  children,  though  the  place 
of  birth  be  prima  facie  the  fcttlemcnt,  yet  it  is  not  conclu* 
fivcly  fo  i  for  there  arc,  2.  Settlements  by  parentage,  being 
the  fettlement  of  one's  father  or  mother  :  all  legitimate  chil- 
dren being  really  fettled  in  the  pariih  where  their  pa- 
rents are  fettled,  until  they  get  a  new  fettlement  for 
themfelvesC  A  new  fettlement  may  be  acquired  feverai 
ways  ;  as,  3.  By  marriage.  For  a  woman,  marrying  a  man 
that  is  fettled  in  another  pariih,  changes  her  own  fettlement: 
the  law  not  permitting  the  feparation  of  hufband  and  wife  ^ 
But  if  the  man  has  no  fettlement,  her^s  is  fufpended  during 
his  life,  if  he  remains  in  England  and  is  able  to  maintain 
her ;  but  in  his  abfence,  or  after  his  death,  or  during  (per- 
haps) his  inability,  fhe  may  be  removed  to  her  old  fettle- 
ment ".  The  other  methods  of  acquiring  fettlements  in  any 
pariih  arc  all  reducible  to  this  one,  of  forty  days  rejidence 
therein :  but  this  forty  days  refidence  (which  is  conftrued  to 
be  lodging  or  lying  there)  muft  not  be  by  fraud,  or  ftealth, 
er  in  any  claiideftine  manner ;  but  made  notorious,  by  one  or 
other  of  the  following  concomitant  circumflanccs.  The  next 
method  therefore  of  gaining  a  fettlement,  is,  4.  By  forty  days 
reGdence,  and  notice.  For  if  a  (Iranger  comes  into  a  parifh, 
and  delivers  notice  in  writing  of  his  place  of  abode,  and 
number  of  his  family,  to  one  of  the  overfeers  (which  muft  be 
read  in  the  church  and  regiftered)  and  refides  there  unmoleft- 
ed  for  forty  days  after  fuch  notice,  he  is  legally  fettled  there- 
by ^.  For  die  law  prefumes  that  fuch  a  one  at  the  time  of 
notice  is  not  likely  to  become  chargeable,  elfe  he  would  not 
venture  to  give  it  $  or  that  in  fuch  cafe,  the  parifh  would  take 
care  to  remove  him.  But  there  are  alfo  other  circumftances 
equivalent  to  fuch  notice :  therefore,  5.  Renting  for  a  year  a 
tenement  of  the  yearly  value  often  pounds,  and  rcfiding  forty 
days  in  t}ie  parifh,  gains  a  fettlement  without  notice  *;  upon 
the  principle  of  having  fubftance  enough  to  gain  credit  for 

«  Salk.  417.  C.  370. 
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fuch  a  houfe*  6.  l^eing  charged  to  and  paying  the  pablie 
taxes  and  levies  of  the  parifh ',  (excepting  thofe  for  fcavengcrs, 
highways  ^y  and  the  duties  on  houfes  and  windows  *)  and^ 
7.  Executing,  when  legally  appointed,  any  public  parochial 
effice  for  a  whole  year  in  the  parilh,  as  church- warden,  {s'c. 
are  both  of  them  equivalent  to  notice,  and  gain  a  fettlement  % 
if  coupled  with  a  refidence  of  forty  days.  8.  Being  bind  for 
a  year,  when  unmarried  and  childlefs,  znd/erving  a  year  in 
the  fame  fervice ;  and  9.  Being  bound  2Xi  apprentice^  give  the 
fervant,  and  apprentice  a  fettlement  without  notice  ^5  in  that 
place  wherein  they  fervc  the  laft  forty  days*  This  is  meant 
to  encourage  application  to  trades,  and  going  out  to  reputable 
fervices.  10.  Laftly,  the  having  an  eftate  of  one's  own, 
and  reiiding  thereon  forty  days,  however  fmall  the  value 
may  be^  in  cafe  it  be  acquired  by  a£l  of  law  or  of  a  third 
perfon,  as  by  defcent,  gift,  devife,  i^c.  is  a  fufficient  fet- 
tlement ^ :  but  if  a  man  acquire  it  by  his  own  a£i,  as  bj 
purchafe,  (in  it's  popular  fenfe,  in  confideration  of  money 
paid)  then  unlefs  the  confideration  advanced,  honajidi^  \a 
30/.  it  is  no  fettlement  for  any  longer  time,  than  the  perfon 
ihall  inhabit  thereon  ^.  He  is  in  no  cafe  removable  from  his 
own  property  \  but  he  (hall  not,  by  any  trifling  or  fraudu- 
lent purchafe  of  his  own,  acquire  a  permanent  and  lafting 
fettlement. 

All  perfons,  not  fo  fettled,  may  be  removed  to  thdr  own 
parifhcs,  'on  complaint  of  the  overfecrs,  by  two  juftices  of 
the  peace,  if  they  (hall  adjudge  them  likely  to  become 
chargeable  to  the  parifli,  into  which  they  have  intruded: 
unlefs  they  are  in  a  way  of  getting  a  legal  fettlement,  as  bf 
having  hired  a  houfe  of  10/.  per  annum,  or  living  in  an  an- 
nual fervice ;  for.then  they  are  not  removable  ^.  And  in  all 
other  cafes,  if  the  parifh  to  which  they  belong  will  grant 
them  a  certificate,  acknowleging  them  to  be  /^r  pariihioneiS) 
they  cannot  be  removed  merely  becaufe  likely  to  become 

y  Stat.  9  Geo.  I.  c.  7.  §.  6.  9  W.  III.  c.  lo.     31  Geo.  H.  c.  2 J« 
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chargeable,  but  only  when  they  become  affual/j  AzrgtMc^. 
But  fuch  certificated  perfon  can  gain  no  fcttlement  by  any  of 
the  means  above-mentioned  j  unlefs  by  renting  a  tenement  of 
10/-  p^  annum,  or  by  ferving  an  annual  office  in  the  parifli, 
being  legally  placed  therein  s  neither  can  an  apprentice  or 
fcTvant  to  fuch  certificated  perfon  gain  a  fettlcment  by  fuch 
their  fcrvice^. 

Thesb  are  the  general  heads  of  the  laws  relating  to  tde 
poor,  which,  by  the  refolutions  of  the  courts  of  juftice  thereon 
within  a  century  paft,  are  branched  into  a  great  variety.  And 
yet,  notwithftanding  the  pains  that  have  been  taken  about 
them,  they  (till  remaiti  very  xmperfe£i»  arid  inadequate  to  the 
puTpofes  they  are  defigned  for :  a  fate,  that  has  generally  at* 
tended  mod  of  our  ftatute  laws,  where  they  hare  not  the  foun** 
dation  of  the  common  law  to  build  on«  When  the  (hires, 
the  hundreds,  and  the  tithings,  were  kept  in  the  fame  admir<- 
able  order  in  which  they  were  difpofed  by  the  great  Alfred, 
there  were  no  perfons  idle,  confequently  none  but  the  impo- 
tent that  needed  relief:  and  the  ftatute  of  43  EUz.  feems 
entirely  founded  on  the  fame  principle.  But  when  this  exceU 
lent  fcheme  was  ncglefted  and  departed  from,  we  cannot  but 
obfcrvc  with  concerti,  what  miferable  fhifts  and  lame  expe- 
dients have  from  time  to  time  been  adopted,  in  order  to  patch 
up  the  flaws  occafioned  by  tliis  negle£l«  There  is  not  a  more 
neceilary  or  more  certain  maxim  in  the  frame  and  con(titution 
of  fociety,  than  that  every  individual  mud  contribute  his  (hare, 
in  order  to  the  well-being  of  the  commxmity :  and  furcly  they 
muft  be  very  deficient  in  found  policy,  who  fuffer  one  half  of 
a  pari(h  to  continue  idle,  diiTolute,  and  unemployed ;  and  at 
length  are  amazed  to  find,  that  the  induftry  of  the  other  half 
is  not  able  to  maintain  the  whole. 

f  Stal.  3  ft  9r  W.  Illt  c,  3P.  t  Sttt%  12  Aan.  c,  iS. 
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CHAPTER     THE     TENfTH. 
OF    THE    PEOPLE,    WHETHER   ALIENS, 

DENIZENS,  OR    NATIVES. 


HAVING,  in  the  eight  preeedisg  chapters^  treated  of  per* 
fons  as  they  ftand  in^the  public  relatiom  of  m/^rgteff 
I  now  proceed  to  confider  fuch  perfons  as  fall  under  the  deno- 
mination of  the  people.  And  herein  all  the  inferior  and  fuberdi- 
nate  magiilratesj  treated  of  in  the  laft  chapter,  are  included. 

The  iirft  and  moil  obvious  divifion  of  the  people  is  into 
aliens  and  natural*born  fubjedls.  Natural-born  fubje£ts  are 
fuch  as  are  bom  within  the  dominions  of  the  crown  of  £ng' 
bnd ;  that  is,  within  the  ligeance,  or  as  it  is  generally  call- 
ed, the  aUegiance  of  the  king  :  and  aliens,  fuch  as  are  bom 
out  of  it.  Alliance  is  the  tie,  or  ligameny  which  binds  tbe 
fobje£l  to  die  king,  in  return  for  that  protc£lion  which  the 
king  afibrds  the  fubjed.  The  thing  it£elf,  or  fubftantial  part 
of  it,  is  founded  in  reafon  and  the  nature  of  government^ 
the  name  and  the  form  are  derived  to  us  from  our  Gothic 
anceftors.  '  Under  the  feodal  fyftcm,  every  owner  of  lands 
held  them  in  fubjcftion  to  fome  fuperior  or  lord,  from  whom 
•r  wbofe  anceftors  the  tenant  or  vafal  hacT received  them :  and 
there  was  a  mutual  truil  o?  confidence  fubfifting  between  the 
lord  and  vafal,  that  the  lord  fliould  protect  the  vafal  in  the 
enjoyment  of  the  territpry  he  had  granted  him,  and,  on  the 
other  hand^  that  the  vafal  ihould.  be  faithful  to  the  lord  and 
defend  him  againft  all  his  enemies.  This  obligation  on  the 
part  of  the  vafal  was  called  \iis  fidelitas  or  fealty  j  and  an 
oath  of  fealty  was  required,  by  the  feodal  law,  to  be  taken 
by  all  tenants  to  their  landbrd>  which  is  couched  in  ahnofl 
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the  fame  terms  as  our  antient  oatb  of  allegiance ' :  except 
that  in  the  iifual  oath  of  fealty  there  was  frequently  a  faving 
or  exception  of  the  faith  due  to  a  fuperior  lord  by  name^ 
under  whom  the  landlord  himfelf  was  perhaps  only  a  tenant 
or  vafal.  But  when  the  acknowlegement  was  made  to  the 
abfolute  fuperior  himfelf,  who  was  vafal  to  no  man,  it  was 
no  longer  called  the  oath  of  fealty,  but  the  oath  of  allegi* 
ance ;  and  therein  the  tenant  fworc  to  bear  faith  to  his  fove- 

• 

reign  lord,  in  oppofition  to  all  men,  without  any  faving  or  et« 
ception :  •*  contra  omnes  homines  fidelitatem  fecit  ^.**  Land  held 
by  this  exalted  fpecies  of  fealty  was  QTlXtAfcudum  ligtutn^  a 
liege  fee ;  the  vafals  homines  ligii,  or  liege  men  ;  and  the  fo-* 
vereign  their  dominus  ligius^  or  liege  lord.  And  when  fove- 
reign  princes  did  homage  to  each  other,,  for  lands  held  under 
their  refpedive  fovereignties,  a  diflindion  was  always  made 
hctw^en  Jingle  homage,  which  was  only  an  acknowlegement 
of  tenure^;  and  iiege  homage,  which  included  the  fealty 
befcre-mentioned^  and  the  fervices  confequent  upon  it. 
Thus  when  our  Edward  III,  in  1329,  did  homage  to  Philip 
VI  of  France,  for  his  ducal  dominions  on  that  continent,  it 
was  warmly  difputed  of  what  fpecies  the  homage  was  to  be, 
whether  Uege  or  Jimpie  homage  •*.  But  with  us  in  England, 
it  becoming  a  fettled  principle  of  tenure,  that  a// lands  in  the 
kingdom  are  holden  of  the  king  as  their  fovereign  and  lord 
paramount,  no  oath  but  that  of  fealty  could  ever  be  takeh 
Co  inferior  lords,  and  the  oath  of  allegiance  was  neceffarily 
confined  to  the  perfon  of  the  king  alone.  By  an  eafy  analogy 
the  term  of  allegiance  was  foon  brought  to  fignify  all  other 
engagements,  which  are  due  from  fubjefts  to  their  prince, 
as  well  as  thofe  duties  which  were  (imply  and  merely  territo^ 
rial.  And  the  oath  of  allegiance,  as  adminiftered  for  up- 
wards of  fix:  hundred  years ',  contained  a  promife  *^  to  be 
'<  true  and  faithful  to  the  king  and  his  heirs,  and  truth  and 
«<  faith  to  bear  of  life  and  limb  and  terrene  honour,  and 
^  not  to  know  or  hear  of  any  ill  or  damage  intended  hitn, 

'     «  %Fntd»  5,  6,  7»  ^ftCartt.40x*Mod.UA.Hift.xziii.<so« 
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*^  without  defending  him  therefrom.'*  Upon  which  fir 
Matthew  Hale  ^  makes  this  remark ;  that  it  was  fliort  and 
plain^  not  entangled  with  long  or  intricate  claufes  or  deck* 
tationS)  and  yet  is  comprehenfive  of  the  whole  duty  from 
the  fubjed  to  his  fovcreign.  But,  at  the  revolution,  the 
terms  of  this  oath  being  thought  perhaps  to  favour  too  much 
the  notion  of  non-refiftance,  the  prcfent  form  was  mtro- 
duced  by  the  convention  parliament,  which  is  more  general 
and  indeterminate  than  the  former ;  the  fubjetk  only  promif- 
ing  **  that  he  will  be  faithful  and  bear  true  allegiance  to  the 
"  king,'*  witliout  mentioning  '*  his  heirs,"  or  fpecifying 
in  the;  leafl:  wherein  that  allegiance  confifts.  The  oath  of 
fupremacy  is  principally  calculated  as  a  renunqiation  of  the 
pope'.s  pretended  autliority :  and  the  oath  of  abjuration,  in- 
trod\K^d  ift  the  reign  of  king  William  %  very  amply  fupplics 
tlie  loofe  and  general  texture  of  the  oath  of  allegiance ;  it 
recognizing  the  right  of  his  majefty,  derived  under  the  aft 
of  fettlement ;  engaging  to  fupport  him  to  the  utmoft  of  the 
juror's  power ;  promifmg  to  difclofe  all  traiteroos  confpiracics 
againft  him  5  and  cxprefely  renouncing  any  claim  of  the  dc- 
fcendants  of  the  late  pretender,  in  as  clear  and  explicit  terms 
as  the  Englifh  language  can  furnifh.  This  oath  muft  be. 
taken  by  alhperfons  in  any  bfEce,  truft,  or  employment  \  and 
may  be  tendered  by  two  juftices  of  the  peace  to  any  perfon, 
whom  they  (hall  fufpeft  of  difsfFeftion  *.  And  the  oath  of 
allegiance'  may  be  tendered  *  to  all  perfons  above  the  age  of 
twelve  years,  whether  natives,  denizens,  or  dlienSj  either  in 
the  court4eet  of  the  manorj  or  in  the  flieriff's  t6urn,  wluch 
is  the  cpurt-lect  of  the  county. 

i 

.  BuTy  befides  thefe  exprefs  engagements^  the  law  aUo  hol^ 
that  there  is.  an  implied,  original,  and  virtual  alle^ance, 
owinj^^pm^very  iubjc£k  to  his  fovereign^  antecedently  to  any 
expreb.  promtfe  y  and. although  the  fabjefik. never  fwore  any 
fauH  or  i^llegiance.  ia  form.  J  ox  as  the  kipg^.by,^,vca"y  djp- 
fcent  of  ^  crown,  is  fully  invefted  with  all  the  p^hts  and 
bound  to  all^e  duties  of  fovereignty,  before  his  coronation; 

ft  Hal.  P.  C,  6  J.  J»Stat.  iGco.  I.c,i3.6GeoJl^,c55. 
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fo  the  fubjeft  IS  bound  to  his  prince  by  an  intrlnfic  allegiance, 
before  the  fuper-indu£\iou  of  thofe  outward  bonds  of  oathj 
homage,  and  fealty  \  which  were  only  inftituted  to  remind  the 
fubjeA  of  tliis  his  previous  duty,  and  for  the  better  fecuring 
it*S  performance  ^.  The  formal  profeffion  therefore,  or  oath  of 
ijjbje£lion,  is  nothing  more  than  a  declaration  in  words  of  whajt 
was  before  implied  in  law.  Which  occafions  fir  Edward  Coke 
very  juftly  to  obfcrve  *,  that  **  all  fubje£t$  are  equally  bounden 
**  to  their  allegiance,  as  if  they  had  taken  the  oath ;  becauft 
*  It  h  written  by  the  finger  of  the  law  in  .their  hearts,  and 
•**  the  takitig  of  the  corporal  oath  h  but  an  outward  declara^ 
**  tion  of  the  fame."  The  f^nftion  of  an  oath,  it  is  true,  in 
cafe  of  violation  of  duty,  makes  the  guUt  ftill  more  accuniti* 
Jated,  t)y  fuperadding  perjury  to  treafon :  but  it  docs  not  in- 
creafe  the  civil  obligation  to  loyalty ;  it  only  ftrengthens  the 
Jcdal  tic  by  uniting  it  with  that  of  relighn. 

A^LKGiAKCfi,  both  exprefa  md  implied,  \&  howeyer  diftin* 

guiihed.by'the  bw  into  two  forts  or  fpecies,  the  one  natural^ 

the  other  locaU^  the  former  being  al£p  perpetual,  th«  latter  tern* 

porary.  Natutal  allegiance  is  fuch  as  is  due  from  all  ipen  b«ni 

witkiu  the.king'3  dominions  immediately  upon  their  birth '^.' 

For^  imm^dis^tely  upon  their  birth,  they  are  under  the  Ling^s 

priOt^^^ion ;  ^t  a  tiipe.too,  when  (during  their  infancy)  they 

;irer  in,cap|dt>)e  of  prote&ing  themfelves.    Natural  allegiance  is 

^herofg^e  a4^^t  <9f;  gratitude ;  wliich  cannot  be  forfeited,  can^ 

eclled|;Pr  s^ered,  by  apy  change  of  tinje,  place^  or  circum* 

.ft;inice,  .aor*  by^any  thing  but  the  united  concurrence  of  the 

legiflature  \    An  Englifhman  who  removes. to  France,,  or  tQ 

CJliina,  owe^  the  fame  allegiance  to  the  king  of  England  there 

'as  at  home,  and  twenty  years  hence  as  well  as  now, '  Fofit  is 

a  principle  of  univerfal  law  •,  that  the  naturaUbom  fubjeft  of 

'•one  prince  cahnot  by  any  aft  of  his  own,  no,  not  by  fwcaring 

^allegiance  to  /Another,  put  off  or  difchargc  his  natural  alW# 

gian'ce  to  tiic  'ftfrmcr :  for  this  natural  allegiance  Was  intrmfic^ 

;ind  primitive,  and  antecedent  to  the  other,  and  cannot  be  dc^ 

;       •       -v'        .  .     '  .  •       ' 

k  I  HjI.  p.  C.  6|.  •  »  p.  W«w.  114. 

'    I  a  Inft."  iw.  •  J  Hal.  p.  C.  65. 
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yefted  without  the  concurrent  aft  of  that  prince  to  whom  it  was 
firft  due.  Indeed  the  natural-born  fubjeft  of  one  prince,  to 
whom  he  owes  allegiance,  may  be  entangled  by  fubjefting  him- 
felf  abfolutely  to  another :  but  ^^  is  his  own  aft  that  bring$ 
him  into  thefe  ftraits  and  difficulties,  of  owing  fervice  to  ti»o 
mafters ;  ^nd  it  is  unreafonable  that,  by  fuch  voluntary  aft  of 
his  own,  he  (hould  be  able  at  pleafure  to  unloofe  thofe  bands^ 
by  which  he  is  cpx^nefted  to  his  natural  prince* 

Local  allegiance  is  fuch  as  is  due  from  an  alien,  or 
ftr anger  born,  for  fo  long  time  as  he  continues  within  the 
ling's  dominion  and  pioteftion  ^ :  and  it  ceafes,  the  initant 
iuch  (Iranger  transfers  himfelf  from  this  kingdom  to  another. 
Natural  allegiance  is  therefore  perpetual,  and  local  temporary 
pnly  :  and  that  for  this  reafon^  evidently  founded  upon  the 
nature  of  government ;  tliat  allegiance  is  a  debt  due  from 
the  fubjeft,  upon  an  implied  contraft  with  the  prince,  that 
fo  long  as  the  one  afibrds  proteftion,  fo  long  the  other  will 
fiemean  himfelf  faithfully.  As  therefore  the  prince  is  al- 
ways under  a  conllant  tie  to  p^otefthis  natural-born  fubjefts, 
at411  times  and  in  all  countries,  for  this  reafon  their  al]egi<: 
ance  due  to  hini  is  equally  univerfal  and  permanent.  But, 
on  the  other  hand,  as  the  prince  affords  his  proteftion  to  aq 
^lien,  only  during  his  refidence  in  this  realm^  the  allegiance 
of  an  alien  is  confined  (in  point  of  time)  to  the  duration  of 
fuch  his  refidence,  and  (in  point  of  locality)  to  the  dominions 
of  the  Britiih  empire.  From  which  confiderations  (it  Mat- 
thew Hale  ^  deduces  this  confequence,  that,  though  there  be 
an  ufurper  of  the  crown,  yet  it  is  freafon  for  any  fubjed, 
while  the  ufurper  is  in  full  pbfrefTion  of  the  fovcrcignty,  to 
J>raftice  any  thing  againfl  his  crown  and  dignity :  where- 
fore, although' the  true  prince  regain  the  fovcrcignty,  yet 
fudh  attempts  agaij^fl  the  ufurper  (unlels  in  defence  or  aid  of 
^e  rightful  king)  have  been  afterwards  punifhed  with  death ; 
l^eeauie  oC  the  breach  of  that  temporary  allegiance,  which 
was*  due 'to  him  as  king  ds  faBo,  And  upon  this  ifooting, 
after  Edward  IV  rccoyered  the  crown,  which  had  been  long 

s 

F  7  Rep.  6.  ^  I  Hal.  P.  C.  6o, 
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detained  from  bis  houfc  hj  the  line  of  Lancafter>  treafons 
committed  againft  Henry  VI^  were  capitally  puniflied  9  though 
Henry  had  been  declared  an  ufurper  by  parliament. 

This  oath  of  allegiance^  or  rather  the  allegiance  itfclf,  i$ 
held  to  be  applicable  not  only  to  the  political  capacity  of  the 
king,  or  regal  ofEce,  but  to  his  natural  perfon,  and  blood* 
royal:  and  for  the  mifapplication  of  their  allegiance,  viz* 
to  the  regal  capacity  or  crown,  exclufive  of  the  perfon  of  the 
king^  were  the  Spencers  bani/hed  in  the  reign  of  Edward  II  *« 
And  from  hence  arofe-  that  principle  of  perfonal  attachment^ 
and  affectionate  loyalty,  which  induced  our  forefathers,  (and* 
if  occafion  required,  would  doubtlefs  induce  their  fons)  t^ 
hazard  all  that  was  dear  to  them,  life,  fortune,  and  family,  in 
iiefence  and  fupport  of  their  liege  lord  and  fovereigo* 

This  allegiance  then,  both  exprefs  and  implied,  is  the  duty 
of  all  the  king's  fubje£ls,  under  the  di{lin£tious  here  laid 
down,  of  local  and  temporary,  or  univcrfal  and  perpetual. 
Their  rights  are  alfo  diftinguifhablc  by  the  fame  criterions 
of  time  and  locality  j  natural-born  fubjcAs  having  a  great 
variety  of  rights,  which  they  acquire  by  being  born  within 
the  king's  ligeance,  and  can  never  forfeit  by  any  diftance 
of  place  or  time,  but  only  by  their  own  mifbehaviour  :  the 
explanation  of  which  rights  is  the  principal  fubjed  of  the 
two  firft  books  of  thefe  commentaries.  The  fame  is  alfo  in 
fome  degree  the  cafe  of  aliens  j  though  their  rights  are  much 
more  circumfcribed,  being  acquired  only  by  refidence  hete, 
and  loft  whenever  they  remove.  I  fliall  however  here  endea- 
vour to  chalk  out  fome  of  the  principal  lines,  whereby  they 
are  diftinguiftied  from  natives,  dcfcending  to  farther  parti- 
culars when  they  come  in  courfe. 

An  alien  bom  may  pnrchafe  lands,  or  other  cftatcs :  but 
not  for  his  ovim  ufe  ;  for  the  king  is  thereupon  entitled  to 
them  •.  If  an  alien  could  acquire  a  permanent  property  in 
lands,  lie  muft  owe  an  allegiance,  equally  permanent  with 
that  property,  to  the  kjng  of  England  •,  which  would  pro- 
bably be  inconfiftent  with  tfiat,  which  he  owes  to  his  own 

I  X  Hal.  P.  €.67.  •  Co.  L:tt.  2« 
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natuyai  Hffc  lofti :  befides  that  thereby  the  nation  might  in 
tiXfit  be  fttbje^l'to  foreign  infiuence,  and  feel  many  other  in» 
convenieacies*  Wherefore  by  the  civil  law  fuch  contra£^$ 
were  ftlfo  made  void ' :  but  the  prince  had  no  fuch  advantage 
of  forfeiture  thereby^  as  with  us  in  England.  Among  other 
reafonsy  which  might  be  given  for  our  conflitution,  it  feems 
to  be  intended  byway  of  punifliment  for  the  alien's  prefump- 
tion^  in  attempting  to  acquire  any  landed  property :  for  the 
vendor  is  not  afle£ted  by  it,  he  having  refigned  his  right,  and 
jeceivcd  an  equivalent  in  exchange.  Yet  an  alien  may  acquire 
a  property  in  goods,  money,  and  other  perfonal  eilate,  or  may 
hire  a  houfe  for  hi^  habitation" :  for  perfonal  eftate  is  of  a  tran- 
fitory  and  moveable  nature  j  and,  befides,  this  indqlgencc  to 
Itrangers  is  neceflary  for  the  advancement  of  trade.  Aliens  alfo 
may  trade  as  freely  as  other  people ;  only  they  are  fubjed  to 
^^rtain  higher  duties  at  the  cuftom-houfc :  and  there  are  alfo 
fome  obfolete  ftatutes  of  Henry  VTII,  prohibiting  alien  artifi- 
jcera.ta  work  for  themfeives  in  this  kingdom ;  but  it  is  genc- 
riilly  held  that  they  were  virtually  repealed  by  ftatute  5  Eli?* 
c*  7*  Alfo  an  alien  may  bring  an  a£bion  concerning  perfonal 
property,  and  may  make  a  yrill,  ^nd  difpofe  of  his  perfonal 
eftate  ^ :  not  as  i|:  is  in  France^  where  the  king  at  thcr  d^th  of 
$m  alieii  is;  4Uititj!ed  %q  ^{1  he  is  worth,  by  the  dro^t  (F^ui^ine  or 
Jus  alilifatus  '|  nnlcfs  he  has  a  peculiar  exemp^ipny  When  I 
mention  thefe  rights  of  an  alien^  I  muft  be  underftood  of  alient 
friends  oxily^or  fuch  whofe  co|mtries  are  in  peace  with  ours^ 
for  alien-enemies  have  no  rights,  no  privileges,,  unlefs  hj  tlip 
king's  fpecial  favour,  duffing  the  tim^  of. war,.. 

. .    '  •     •  • 

When  I  fay,  that  ^n.al^en  is  one  who  is  born  out  of  the 
king  ^  dominions,  or  allegiance,  this,  alfo  mud  be  under* 
flood  with  fpui^  reftrif^ions.  The  common  law  mdeed  Hood 
abfolutely  fo..;  with  only  a  very  £&w  exceptions:  fo  that  a 
particular  z£k  of  parliament  became  neceflary  after  the  refta» 
.ration^,  ^^for  tho  naturalizjition  of  children  of  his  majefty's 
f^  Engliih  fubjedts,  born  in  foreign  countries  dpring  the  late 

f  Cod,  All.  til,  5  j«  .  X  A  word  deriTed  from  fliyt.  jutfffi 

n  7  Rep.  17-  ...    ,  fipflw.  Ct  24. . 
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^  tronfaks/*    And  this  maxim  of  the  law  proce^ed  upon  a 
general  principle,  that  every  man  owes  natural  allegiance 
where  he  is  bom,  and  cannot  owe  two  fuch  allegiances^  or 
fenrc  two  mafters,  at  once.     Tet  the  children  of  the  king'« 
enabafladors  born  abroad  were  always  held  to  be  natural  fub«' 
je£ls  * :  for  as  the  father,  though  in  a  foreign  country,  owe» 
not  even  a  local  ^Uegianoe  to  the  prince  to  whom  he  is  fent ; 
ib,  with  regard  to  the  fon  alfo,  he  was  held  (by  a  kind  of 
foftliminium )  to  be  born  under  the  king  of  England's  allegi« 
ance,  reprefented  by  his  father,  the  cnibaflador.    Toencou<«^ 
rage  alfo  foreign  commerce,  it  was  ena&ed:by  ftatu^e  a^ 
£dw.  III.  ft,  2^  that  all  children  born  abroad,  provided  hdh 
their  parents  were  at  the  time  of  his  birth  in  allegian(;e  to 
the  king,  and  the  mother  had  palled  the  feasby  her  huibifnd^s 
eonfent,  might  inherit  as  if  bom  in  England  :  and  accord- 
ingly it  hath  been  fo  adjudged  in  behalf  of  merchants  ^,    But 
by  feyeral  inore  modern  ftatutes^.thefe  reftri<3ion5  are  ftill 
farther  taken  off:  fo  that  all  children,  bom  out  of  the  king's 
ligeance,  whofe  fathers  (or  grandfath^i  by>  the  father's  ^de) 
were  natural-born  fubjedts,  ace  now  deemed  to  be  natural* 
born  fubjeds  themfelves,  to  ,all  intents  and  purpofes  j  imlefs 
their  faid  anceftors  were  attainted,  or  baniihed  beyond  fea, 
for  high  treafon.*,  or  were  at  the  birth  of  fuch  diildren  in  th^ 
fervice'of  a  prince  at  enmity  with  Great  Britahi^-    Yet  the 
grftndchildiea  of  fuch.anceftora  ihallnot  be  privileged  in  re* 
fpeifl  of.  the.alien's  dutyt  except. they  be  proteftants,  and  3C« 
tually  rclide.withia  the  realms  nor  (hall  be  enj^kd  to  claim- 
any  eilate  or  intereft,  unlcf^  the.  claim  be  made  wit^^in  five 
years  after  the  fame  (hall  accrue. 

TrtE  children  of  aliens,  born  here  in  England,  We^  gene-». 
rally  fpeaking,  haturaUbofn  fubjcds,  and  entitled  to'  all  th^ 
privileges  6f  fuch.  In  which  the  conftitutioh  of  France  differs 
from  ours  5  for  there,  by  xYitir  jus  albinatus^  if  a  child  be  bom 
of  foreign  parents,  it  is  an  alien  *=, ' 

A  DENIZEN  is  an  alien  born,  but  who  has  obtained  ex. 
donatione  regis  letters  parent  to  make  him  an  Englilli  fubje£l « 

»7Rep.  18.  '    '  .  Ceo.  in. -c.  21.  ^     "  l' 
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a  Ugh.  and  incommunicable  branch  of  the  royal  pterogatiTe  \ 
A  denizen  is  in  a  kind  of.  middle  ftate,  between  an  alien  and 
naturaUbom  fubjefb,  and  partakes  of  both  of  them.  He 
may  takelands  by  purchafe  or  devife,  which  an  alien  may  not } 
but  cannot  take  by  inheritance  * :  for  his  parent,  through 
whom  he  muft  claim,  being  an  alien,  had  no  inheritable  blood  j^ 
and  therefore  could  convey  none  to  the  fon.  And,  upon  a 
like  defeat  of  hereditary  blood,  the  ifliie  of  a  denizen,  born 
itfore  denization,  cannot  inherit  to  him }  but  his  iflue  born 
^^r,  may  ^  -  A  denizen  is  not  excufed  <  from  paying  the 
'alien's  duty,  and  fome  other  mercantile  burthens.  And  no 
denizen  can  be  of  the  privy  council,  or  either  houfe  of  par- 
liament, or  have  any  ofEce  of  truft,  civil  or  military,  or  be 
capable  of  any  grant  of  lands,  &c.  from  the  crown  K 

Naturalization  cannot  be  performed  but  by  aft  of 
parliament :  for  by  this  an  alien  is  put  in  exaftly  the  fame 
ftate  as  if  he  had  been  bom  in  the  king's  ligeance ;  except 
only  that  he  is  incapable,  as  well  as  a  denizen,  of  being  a 
member  of  the  privy  council,  or  parliament,  holding  officeSi 
grants,  faV*.  No  bill  for  naturalization  can  be  received  in 
cither  houfe  of  parliament,  without  fuch  difabling  claufe  in 
iti :  nor  without  a  claufe  difabling  the  perfon  from  obtaining 
any  immunity  in  trade  thereby,  in  any  foreign  country ;  un- 
lefs  he  fhall  have  refided  in  Britain  for  fcx'cn  years  next  after 
the  commencement  of  the  feffion  in  which  he  is  naturalized''. 
Neither  can  any  perfon  be  naturalized  or  rcflored  in  blood, 
unlefs  he  hath  received  the  facrament  of  the  lord's  fuppcr 
within  one  month  before  the  bringing  in  of  the  bill ;  and 
unlefs  he  alfo  takes  the  oaths  of  allegiance  and  fupremacyin 
tfcc  prefence  of  the  parliaxlrient  *•  But  thefe  provifions  have  been 
Ufually  difpenfed  with  by  fpecial  afts  of  parliament,  previous 
1k>  bills  of  naturalization  of  any  foreign  princes  or  princefles^^ 

These  are  the  principal  diftinftions  between  aliens,  deni- 
zens, and  natives:    diftinftions,    which  it  hath  been  frc« 

j  Stat.  I  Geo.  I.  c.  4. 

k  Stat.  14  Geo.  in.  c.  84« 
1  Sut.  7jac.  I.  c.  2. 
>n  Stat.  4  Ann.  c.  i»  7  Geo.  II.  c  I. 
9  Ceo.  U.  c.  Z4.  4  Geo.  III.  c.  4* 

qucntly 
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K  Stat,  22  Ken.  VlII.  c.  S, 
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quently  endeavoured  fince  the  commencement  of  this  centusj 
to  lay  almoft  totally  afide,  by  one  general  natiiralization-a£^  for 
all  foreign  proteftants.     An  attempt  which  was  once  carried 
intQ  execution  by  the  ftatute  7  Ann.  c.  5.  but  this^  after  three 
years  experience  of  it,  yrzs  repealed  by  the  ftatute  lo  Ann. 
c«  5*  except  one  claufe,  which  was  juft  now  mentioned,  for 
naturalizing  the  children  of  Englifli  parents  born  abroad. 
However,  every  foreign  feaman,  who  in  time  of  war  fervcs 
two  years  on  board  an  Englifli  ihip  by  virtue  of  the  king's 
proclamation,   is  ip/o  faEfo  naturalized  under  the  like  rcr 
^ri£lions  as  in.  ftatute  12  W.  Ill,  c.  2. " ;  and  all  foreign 
proteftan^,  and  Jews,  upon  their  refiding  feven  years  in  any 
of  the  American  colonies,  without  being  abfent  above  two 
months  at  a  time,  and  all  foreign  proteftants  fcrving  twp 
years  in  a  military  capacity  there,  or  being  three  years  eo^ 
ployed  in  the  whale  iifliery,   without  afterward  abfenting 
themfelves  from  the  king's  dominions  for  more  than  one 
year,  and  none  of  them  falling  within  the  incapacities  de^ 
clared  by  ftatute  4  Geo.  II.  c.  ai.  ftiall  be  (upon  taking  the 
oaths  of  allegiance  and  abjuration,  or  i|i  fome  cafes,   an 
Bffirmation  to  the  fame  e£R:£^)  naturalized  to  all  intents  and 
purpofes,  as  if  they  had  been  born  in  this  kingdom  ;  except 
as  to  fitting  in  parliament  or  in  the  privy  council,  and  hold- 
ing offices  or  grants  of  lands,  Isfc,  from  the  crown  within  the 
kingdoms  of  Great  Britain  or  Ireland  •.     They  therefore  arc 
admiffible  to  all  other  privileges,  which  proteftants  or  Jews 
bom  in  this  kingdom  are  entitled  to.    What  thofe  privileges 
arc,  with  refped  to  Jews  ?  in  particular,  was  the  fubjed):  of 
very  high  debates  about  the  time  of  the  famous  Jew-bill  ^  \ 
which  enables  all  Jews  to  prefer  bills  of  naturalization  in 
parliament,  without  receiving  the  facrament,  as  ordained  bv 
ftatute  7  Jac.  I.     It  is  not  my  intention  to  revive  this  contro* 
verfy  again  ;  for  the  a£^  lived  only  a  few  months,  and  was 
(hen  repealed ' :  therefore  peace  be  now  to  it's  manes. 

n  Stat.  1 3  Geo.  II.  c.  3.  Jews  tiH  their  baniHiinent  in  S  Edw.  T. 

'>  Stat.  ! 3  Geo.  H*  c.  7.  zo  Geo.  If.  may  be  found  in  Prynne*s  dcnmrrtr^isA 

c.  44*  22  Geo.  li.  c.  45.  2  Geo.  III.  in  Moiloy  Je  jure  mar  ii'tmo,h,  3.  c  6. 
(•  25'.    iy  Geo.  III.  c.  2,5.  4  Stat.  26  Ge%).  II*  c.  26^ 

p  A  pretty  accurate  Account*  of  the         '  Sut.  27  Geo.  II.  c.  x* 
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THE  people,  whether  aliens,  denizens,  or  natural- 
bom  fubjefts  arc  divifible  into  two  kinds  ;  the  clergy 
and  laity:  the  clergy,  comprehending  all  perfons  in  holy 
orders,  and  in  ecclefiaftical  offices,  will  be  the  fubjecl  of  the 
following  chapter. 

This  venerable  body  of  men,  being  feparate  and  fet  apart 
from  the  reft  of  the  people,  in  order  to  attend  the  more  clofely 
to  the  fervife  of  almighty  God,  have  thereupoa  lai^ge  privi- 
leges allowed  them  by  our  municipal  bws :  and  had  fo^meriy 
much  gceatcr,  which  were  abridged  at  the  tin^  of  ;the  re« 
formation  on  account  of  the  ill  ufe  which  the  popiih  clergy 
.had  endeavoured  to  make  of  them.    For,  the  laws  having 
exempted  them  from  almoft  every  perfonal  duty,  they  at- 
|einpte4  ^  total  exempdon  from  every  fecular  tie.  -.  But  it  is 
i^bf^prved  by  fir  Edward  Coke  *,  that,  as  the  oterftowing  of 
waters  doth  many  times  make  the  river  toiofe  it'$.pr9pejr 
channel,  fo  in  rimes  pad  ecclefiaftical  perfons,  feeking  to  ex* 
^ijd  ^ir  liberties  beyond  their  true  bounds,' efither'ioft  or 
Enjoyed  iKit  thofe  which  of  right  belonged  to  themv  •  The 
ftrUm^l  ekemprions  do  indeed  for  rite  meft  p;ir^  ccti&m^ 
^xlcrgy man  cannot  be  <:ompell^d  to  ferv^  m  u  j«iry,  *lufl^td 
appear  at  a  court4eiet  or  ^^  of  frank  pledg<p^nv^hitb0- 
moft  every  ©tfwppefrfon  iicWigecitoao  ^-:  but  if  a  layikWUi^ 
fummoned  on  a  jury,  and  before  the  trial  takes  orders,  heihall 
.spt^vit^ftandiog  apjpear  and  be  fw9ra^..  Ncit^r  caahe^bc 
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chofen  to  any  temporal  office ;  as  bailifF,  reeve,  conftable, 
or  the  like  :  in  regard  of  his  own  continual  attendance  on 
the  facred  fundion  ^.  During  his  attendance  on  divine  fer* 
vice  he  is  privileged  from  arrefts  in  civil  fuits  •.  In  cafes  alfo 
of  felony,  a  clerk  in  orders  fliall  have  the  benefit  of  his  cler- 
gy, without  being  branded  in  the  hand ;  and  may  likewife 
have  it  more  than  once ;  in  both  which  particulars  he  is  di& 
tinguifhed  from  a  layman  ^  But  as  they  have  their  privi- 
leges, fo  alfo  they  have  their  difabilities,  on  account  of  their 
fpiritual  avocations.  Clergymen,  we  have  feen  ',  are  inca- 
pable of  fitting  m  the  houfe  of  commons ;  and  by  (latute 
21  Hen.  VIII.  c.  13.  are  not  (in  general)  allowed  to  take 
any  lands  or  tenements  to  farm,  upon  pain  of  10/.  per 
month,  and  total  avoidance  of  the  leafe;  nor  upon  like 
pain  to  keep  any  tanhoufe  or  brcwhoufe ;  nor  fliall  engage 
in  any  manner  of  trade,  nor  fell  any  merchandize,  under 
forfeiture  of  the  treble  value.  Which  prohibitron  is  confa- 
nant  to  the  canon  law. 

In  the  frame  and  conftitution  of  ecdeiiaftical  poKty  there 
are  divers  ranks  and  degrees  :  which  I  fliall  confider  intheSr 
refpedive  order,  merely  as  they  are  taken  notice  of  by  the 
fecular  laws  of  England ;  without  intermeddling  with  the 
cations  and  conftitutions,  by  which  the  clergy  have  bound 
themfelves.  And  under  each  divifion  I  fliall  confider, 
1.  The  method  of  their  appointment ;  2.  Their  rights  and 
duiies ;    and   3.  The  manner  wherciii  their  cfaaraAer  or 

office  may  ceafe. 

•  ,  > 

L ,  An  arch^iihop  or  bifliop  i&  eleAed  by  the  chapter  of 
ills  cathedral  churchy  by  virtue  of  a  licence  from  the  crowflu 
Eis£k2on  was>  in  very  early  timea^  the  ufual  mode  of  el6v%- 
tioil* to.  the  epifcopal  phair  thfottghovt  allchriftendom i  aad 
thi$.vf^&  pi^mifcuoufly  performed  by  the  laity  ,a»  w^il  as  the 
clergy  ^ :  tiU  at  length  it  becoming  tumultuous, .  tl»^  cmpe** 
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lors  and  other  fovereigns  of  the  refpedive  kingdoms  of  Eu- 
rope took  the  appointment  in  fome  degree  into  their  own 
hands ;  by  r^ferving  to  themfelves  the  right  of  confirming 
thefe  ele^ions^  and  of  granting  inveiUture  of  the  temporal- 
ties,'  which  now  began  almoft  univerfally  to  be  annexed  to 
this  fpiritual  dignity ;  without  which  confirmation  and  in- 
veftiture,  the  eieded  biihop  could  neither  be  coofecrated  nor 
receive  any  fecular  profits.  This  right  was  aoknowleged  in 
the  emperor  Charlemagne^  A.  D.  773,  by  pope  Hadrian  I, 
and  the  comicil  of  Lateran',  and  univerfally  exercifed  by 
6ther  chriftian  princes :  but  the  policy  of  the  court  of  Rome 
at  the  fame  time  began  by  degrees  to  exclude  the  laity  from 
a«y  fhare  in  thefe  eleAions,  and  to  confine  them  wholly  to  the 
clergy,  which  at  length  was  completely  efie£led  ^  the  mere 
form  of  eledlion  appearing  to  the  people  to  be  a  thing  of  lit^ 
tie  confequence,  while  the  crown  was  in  pofleffion  of  an  ab^ 
^lute  negative,  which  was  almoft  equivalent  to  a  dire£l  right 
of  nomination.  Hence  the  right  of  appointing  to  bilhojH 
^ ricks  is  faid  to  have  been  in  the  crown  of  England*  (as 
wtn  as  other  kingdoms  in  Europe)  even  in  the  Saxon  times  \ 
becaufe  the  rights  of  confirmation  and  inveftiture  were  tq 
tSc£)i  (though  not  in  form)  a  right  of  complete  donation '. 
But  when,  by  length  of  time,  the  cuftom  of  making  dec* 
tions  by  the  clergy  only  was  fully  eftabliflied,  the  popes  bc« 
gan  to  except  to  the  ufual  method  of  granting  thefe  iVivefti- 
tures,  which  was  per  annuhim  et  bacuhm^  by  the  prince's  de- 
livering to  the  prelate  a  ring,  and  paftoral  ftaff  or  crofier^ 
pretending,  that  this  was  an  encroachment  on  the  church^ 
authority,  and  an  attempt  by  thefe  fymbols  to  confer  a  fpiri* 
tual  jurifdiftion  :  and  pope  Gregory  VII,  towards  the  clofe 
of  the  eleventh  century,  publifhed  a  bulle  of  excommuni- 
cation againft  all  princes  who  fhould  dare  to  confer  invefti- 
tures,  and  all  prelates  who  (hould  venture  to  receive  them** 
This  was  a  bold  ftep  towards  efieding  the  plan  then  adopted 

i  Vtcra.     I  dift'  63.  (.  22.  <*  culvm  rtgh  curia,  pro  fua  temfUaam 
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by  the  Roman  fce^  of  rendering  the  clergy  entirely  iridepend- 
est  of  the  civil  authority :  and  long  and  eager  were  the  con- 
tefts  occaiioned  by  this  papal  claim.  But  at  length,  when  the 
emperor 'Henry  V  agreed  to  remove  all  fufpicion  of  encroach-< 
meiit  on  the  fpiritual  charafber^  by  conferring  inveftitures  for 
the  futore  per  fceptrum  and  not  per  annulttm  et  baeulum  ;  and 
when  the  kings  of  England  and  France  confented  alfo  to  alter 
the  form  in  their  kingdoms,  and  receive  only  homage  from 
the  biihops  for  their  temporalties,  ihftead  of  invefting  theoi 
by  the  ring  and  crofter ;  the  court  of  Rome  found  it  prudent 
to  fufpend  for  a  while  it's  other  pretenfions 


n  <k 


This  concellion  was  obtained  from  king  Henry  the  firfl  li^ 
England,  by  means  of  that  obftlnate  and  arrogant  prelate^ 
arch-bifhop  Anfelm  ^  :  but  king  John  (about  a  century  after^ 
wards)  in  order  to  obtain  the  protediion  of  the  pope  againQ: 
his  difcontented  barons,  was  alfo  prevailed  upon  to  give  up 
by  a  charter,  to  all. the  monafteriea  and  cathedrals  in  the 
kingdom,  the  free  right  of  defying  their  prelates,  whether 
abbots  or  bifliops :  referving  only  to  the  crown  the  cuftody 
cf  the  temporakies  during  the  vacancy  \  the  form  of  grantv 
ing  a  licence  to  elc£l,  (which  is  the  original  of  our  conge  d* 
jfiirej  on  refufal  whereof  the  eledors  might  proceed  without 
k  }  and  the  right  of  approbation  afterwards,  which  was  not 
lo  be  denied  without  a  reafonable  and  lawful  caufe  ^»  Thi^ 
grant  was  exprefsly  recognized  and  confirmed  in  king  John'9 
magm  carta  \  and  was  again  eftabliihed  by  ftatute  25  EUw. 
III.  ft.  6.  §.  3. 

But  by  ftatute  25  Hen.  VIII.  c.  20.  the  anttent  right  of 
nomination  was,  in  efFeS,  rcftored  to  the  crown  ;  it  being 
Tnacled  that,  at  every  future  avoidance  of  a  biihoprick,  thp 
king  may  fend  the  dean  and  chapter  his  ufual  licence  to  pro^ 
ceed  to  eleti^ion  \  which  is  always  to  be  accompanied  with  a 
letter  miflive  from  the  king,  containing  the  name  of  the  per* 
fon  whom  he  would  have  them  ele£t :  and,  if  the  dean  and 
chapter  delay  their  ele£lion  above  twelve  days,  the  nomin»- 
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tton  (hall  devolve  to  the  king,  who  may  by  letters  patent  ap 
point  fuch  perfon  as  he  pleafes;  This  elediion  or  nomina«» 
tion,  if  it  be  of  a  bifliopi  mud  be  fignified  by  the  king's 
letters  patent  to  the  arch-biihop  of  the  provmce  ;  if  it  be  of 
an  arch-bifhopy  to  the  other  arch<»biihop  and  two  bifliops,  or 
to  four  biiliops ;  requiring  them  to  confirm^  inveft,  and  con^ 
fecrate  the  perfon  fo  elected :  which  they  are  bound  to  per« 
form  immediately,  without  any  application  to  the  fee  of 
Rome.  After  which  the  bifhop  ele£t  fliaU  fue  to  cbe  king 
for  his  temporaitiesy  fltall  make  oath  to  the  king  add  none 
other,  and  fhall  take  reilitution  of  his  fecular  poiTeflions  out 
of  the  king's  hands  only.  And  if  fuch  dean  and  chapter  do 
not  e!e£t  in  the  manner  by  this  a£b  appointed,  or  if  fuch 
arch*bi(hop  or  biHiop  do  refufe  to  confirm,  inveft,  and  con* 
fccrate  fuch  bifliop  eleft,  they  (hall  incur  all  the  penalties  of 
a  praemunire. 

An  atch-bifhop  is  the  chief  of  the  clergy  in  a  whole  pro* 
vince  \  and  has  the  infpedion  of  the  biihops  of  that  pre 
vince,  as  well  as  of  the  inferior  clergyi  and  may  deprive 
them  Qu  notorious  caufe^  The  arch-biihop  has  alfo  bis 
own  diocefe,  wherein  he  exercifes  epifcopal  jurifdi£lion ;  as 
in  his  province  he  exercifes  archiepifcopal*  As  arch<-biihop, 
he,  upon  receipt  of  the  king's  writ,  calls  the  biihops  and 
clergy  of  his  province  to  meet  in  convocation :  but- without 
the  king's  writ  he  caimot  aiTemble  them  *«  To  him  all  ap« 
peals  are  made  from  inferior  jurifdiclions  within  his  province; 
and,  as  an  appeal  lies  from  the  bifliops  in  perfon  to  him  19 
perfon,  fo  it  alfo  lies  from  tlie  copfiilory  courts  of  each  dio^ 
ccfe  to  his  archiepifcopal  court.  During  the  vacancy  of  any 
ftt  m  his  province,  he  is  guardian  of  the  fpirituahics  there- 
of,  as  the  king  is  of  the  temporalties ;  and  he  executes  aS 
ecclcfiaftical  jurifdiAion  therein.  If  an  archiepifcopal  fee 
be  vacant,  the  dean  and  chapter  are  the  fpiritual  guardians, 
t\tr  fince  the  office  of  prior  of  Canterbury  was  abolifhcd  at 
the  reformation  ^  Tlie  arch-bifhop  is  entitled  to  prcfcnt  by 
lapfe  to  all  the  ecclcfiaftical  livings  in  the  difpofal  of  hb 
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diocefan  bUhopSj  if  not  filled  within  fix  months*  And  the 
arch-^bifhop  has  a  cufhmiary  prerogative^  wlien  a  bifhop  is 
confecrated  by  him,  to  name  a  clerk  or  chaplain  of  his  own 
to  be  provided  for  by  fuch  fuflragan  bi Aop ;  in  lieu  of  which 
it  is  now  ufual  for  the  biihop  to  make  over  by  deed  to  the 
arch-bifliopy  his  executors  and  afiigns,  the  next  prefentation 
of  fuch  dignity  or  benefice  in  the  bifliop's  difpofal  within 
that  fee,  as  the  arch-bifliop  himfelf  (hall  choofe;  which 
is  therefore  called  his  option  ".*  which  options  arje  only  bind- 
ing on  the  biihop  himfelf  who  grants  them,  and  not  on  his 
fucceflbrs.  T^he  prerogative  itfelf  feems  to  be  derived  from 
the  legatine  power  formerly  annexed  by  the  popes  to  the  me- 
tropolitan of  Canterbury  "*•  And  we  may  add^  that  the 
papal  claim. itfelf  (like  moft  others  of  that  encroaching  fee) 
vas  probsibly  fet  up  in  imitation  of  the  imperial  prerogative 
called  primae  ot  primnriae  preces ;  whereby  the  emperor .  ex- 
ercifes,  and  hath  immemorially  exercifed  ^,  a  right  of  nam- 
ing to  the  firft  prebend  that  becomes  vacant  after  his  accef- 
Con  in  every  church  of  the  empire  ^.  A  right,  that  was  alfo 
exercifed  by  the  crown  of  England  in  the  reign  of  Edward 
I  *;  and  which  probably  gave  rife  to  the  royal  cofodies  which 
•were  mentioned  in  a  former  chapter  ■•  It  is  likewife  the  prf- 
vilcge,  by  cuftoln>  of  the  arch-bifliop  of  Canterbury,  \o  crown 
the  kings  and  queens  of  this  kingdom.  And  he  hath  alfo  by 
the  ftatute  25  Hen.  VIII.  c.  2*1.  the  power  of  granting  dif- 
penfatioAs  in  any  cafe,  not  contrary  to  the  holy  fcfiptufcs  and 
the  law  of  God,  where  the  pope  ufed  formeriy  to  grant  them : 
which  is  the  foundation  of  his  granting  fpecial  licences,  to 
marry  at  any  place  or  time,  to  hold  two  livings,  aild  the  like:- 
and  on  this  alfo  is  founded  the  right  he  exercifes  of  conferring 
degrees,  in  prejudice  of  the  two  univetfitles  \  '* 

^  CowePs  loterji.  tit.  optiat*  herto  tonceffit^  de  caetero  fohat ;   et  Je 
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The  power  and  authority  of  a  bifliop,  bcfidcs  the  admini- 
ftration  of  certain  toly  ordinances  peculiar  to  that  facred 
order,  confift  principally  in  infpefting  the  manners  of  the 
people  and  clergy,  and  punifliing  them  in  order  to  reforma- 
tion, by  eccleGaftical  cenfures.  To  this  purpofc  he  has  fe- 
veral  courts  under  him,  and  may  vifit  at  pleafure  every  part 

'of  his  3iocefe.  His  chancellor  is  appointed  to  hold  his  courts 
for  him,  .and  to  aiBft  him  in  matters  of  ecclefiailical  law; 
"who,  as  well  as  all  other  ecclefiailical  officers,  if  lay  or  mar- 
ried, muft  be  a  do£lor  of  the  civil  law,  fo  created  in  fome 

'univerfity  K  It  is  alfo  the  bufinefs  of  a  bifhop  to  inftitute, 
and  to  direfl  indudion,  to  all  ecclefiailical  livings  in  his 
dioccfe. 

Archbishopricks  and  biihopricks  may  become  void  by 
-death,  deprivation  for  any  very  grofs  and  notorious  crime, 
and  alfo  by  reiignation.  All  refignations  muil  be  made  to 
fome  fuperior  **.  Therefore  a  biihop  muft  reiign  to  his  me- 
tropolitan ;  but  the  arch-l^iihop  can' reiign  to  none  but  the 
king  himfelf. 

II.  A  DEAN  and  chapter  are  the  council  of  the  bifhop,  to 
.  afTift  him  with  their  advice  in  aflairs  of  religion,  and  alfo  in 
the  temporal  concerns  of  his  fee  *.  When  the  reft  of  the 
clergy  were  fettled  in  the  feveral  pariihes  of  each  diocefe  (as 
hath  formerly  ^  been  mentioned)  thefe  were  referved  for  the 
celebration  of  divine  fervice  in  the  biihop's  own  cathedral ; 
and  the  chief  of  them,  who  prefided  over  the  reft,  obtained 
the  name  of  decanus  or  dean,  being  probably  at  firft  appointed 
to  fuperintend  ten  canox^s  or  prebendaries. 

All  antient  deans  are  ele£led  by  the  chapter,  by  amgt  t 
ejlire  from  the  king,  and  letters  miflive  of  recommendation; 
in  the  fame  ni^anner  as  bifhops :  but  in  thofe  chapters,  that 
were  founded  by  Henry  VIII  out  of  the  fpoils  of  th6  diflbhr- 
ed  monafteries,  the  deanery  is  donative,  and  the  inftallatioa 
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merely  by  the  king's  letters  patent  «*  The  chapter,  confifting 
of  canons  or  prebendaries,  are  fometimes  appointed  by  the  king9 
fometimes  by  the  blQiop,  and  fometimes  ele£ted  by  each  other. 

The  dean  and  chapter  are,  as  was  before  obferved,  the  no« 
minal  ele£lors  of  a  bifhop.  The  bifhop  is  their  ordinary  and 
immediate  fuperior ;  and  has,  generally  fpeaking,  the  power 
of  vifiting  them,  and  corre&ing  their  exceiTes  and  enormities* 
They  hadiilfo  a  check  on  the  biihop  at  common  law :  for  till  the 
ftatute  32  Hen.  VIII.  c.  28.  his  grant  or  leafe  would  not  have 
bound  hisfucceilbrs,  unlefs  confirmed  by  the  dean  and  chapter  \ 

Deaneries  and  prebends  may  become  void,  like  a  bifliop- 
rick,  by  death,  by  deprivation,  or  by  refignation  to  either  the 
king  or  the  biihop  '•  Alfo  I  may  here  mention,  once  for  all^ 
that  if  a  dean,  prebendary,  or  other  fpiritual  perfon  be  made  a 
biihop,  all  the  preferments  of  which  he  was  before  pofiefled  are 
void ;  and  the  king  may  prefent  to  them  in  right  of  his  prero- 
gative royal.  But  they  are  not  void  by  the  ele£tion,  but  only 
by  the  confecration  j.    » 

•  • 

in.  An  arch-deacon  hath  an  ecclefiaftical  jurifdiflion^ 
immediately  fubordinate  to  the  bifhop,  throughout  the  whole 
of  his  diocefe,  or  in  fome  particular  part  of  it,  'He  is  ufually 
appointed  by  the  biihop  himfelf ;  and  hath  a  kind  of  epifco- 
pal  authority,  originally  derived  from  the  biihop,  but  now  in- 
dependent and  diilinft  from  his  ^,  He  therefore  vifits  the 
clergy ;  and  has  his  feparate  court  for  puniihment  of  offend- 
ers by  fpiritual  cenfures,  and  for  hearing  all  other  caufes  of 
ecclefiaftical  cognizance* 

IV.  The  rural  deans  are  very  anticnt  officers  of  the  church', 
but  almoft  grown  out  of  ufe;  though  their  deaneries  ft  ill  fub- 
fift  as  an  eccleiiaftical  diviiion  of  the  diocefe,  or  archdeaconry. 
They  feem  to  have  been  deputies  of  the  biihop, planted  allround 
his  diocefe,  the  better  to  infped  the  conduct  of  the  parochial 

I  Gibf.  cod.  173*  Cro.  Blis.  542.790.  iRoU.  Abr.35i« 

k  Co.  Litt.  103.  4  Mod,  200.  Salk.  137. 

t  Plowd.  4.98.  k^  Burn.  eccl.  law.  68,  69* 

j  £ro.  Jihr*  r.  frtjtnmm,  3*  6i.        1  Keoott*  pVt  inti^.  633. 
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clcrgy,fo  inquire  into  and  report  dilapidations,  and  to  examine 
the  candidates  for  confirmation ;  and  armed,  in  minuter  mat- 
ters, with  an  inferior  degree  of  judicial  and  coercive  authority  ■• 

V.  The  next,  ana  indeed  the  moft  numerous^  order  of  men 
in  the  fyftem  of  ecclefiaftical  polity,  are  the  parfons  and  vicars 
of  churches :  in  treating  of  \irhom  I  fliall  firft  mark  out  the 
diftinfiEion  between  them  j  fliall  next  obferve  the  method  by 
which  onef  may  become  a  parfon  or  vicar  j  fliall  then  briefly 
touch  upon  their  rights  and  duties ;  and  fliall,  laftly,  (hew 
^  how  one  may  ceafc  to  be  either. 

A  PARSON,  perform  eccleftae^  is  one  that  hath  full  pofleflion  of 
all  the  rights  of  a  parochial  church.    He  is  called  parfon,  /rr- 

fona^  becaufe  by  his  perfon  the  church,  which  is  an  invifiblc 
body,  is  reprefented ;  and  he  is  in  himfelf  a  body  corporate, 
in  order  to  proteft  and  defend  the  rights  of  the  church  (which 
he  perfonates)  by  4  perpetual  fucceflion  ".  He  is  fometimes 
called  the  reftor,  or  governor,  of  the  church :  but  the  ap- 
pellation oi  parfon y  (however  it  may  be  depreciated  by  fami- 
liar, clownilh,  and  indifcriminate  ufe)  is  the  moft  legal,  moft 
beneficial,  and  moft  honourable  title  that  a  parifli  prieft  can 
enjoy ',  becaufe  fuch  a  one,  (fir  Edward  Coke  obfervcs)  and 
lie  only,  is  faid  vlcemfeu  perfofiam  ecclefiae  gercre,  A  parfon 
ias,  during  his  life,  the  freehold  in  himfelf  of  the  parfonagc 
houfe,  tlie  glebe,  the  tithes,  and  other  dues.  But  thefe  are 
fometimes  appropriated;  that  is  to  fay,  the  benefice  is  perpe- 
tually annexed  to  fome  fpiritual  corporation,  either  fole  or  ag- 
gregate, being  the  patron  of  the  living;  which  the  law  efteems 
equally  capable  of  providing  for  the  fervice  of  the  church,  as 
any  fi  ngle  private  clergyman .    This  contrivance  feems  to  have 

•  fprung  from  the  policy  of  the  monaftic  orders,  who  have  never 
been  deficient  in  fubtik  inventions  for  the  increafe  of  thcirown 
.  power  and  emoluments.  At  the  firft  eftablifliment  of  paro- 
chial clergy,  the  tithes  of  the  parifli  were  diftributed  in  a  four- 

.  fold  divlfion ;  one  for  the  ufe  of  the  bifliop,  another  for  main- 
taining the  fabrick  of  the  church,  a  third  for  tlie  poor,,  and  the 

m  Qibr.'COd.  97a.  Tfco^  '  Ca.  Litt..3aor  , 

•    •  fourth 
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fourth  to  provide  for  the  incumbent.  When  the  fees  of  the 
bifliops  became  otherwife  amply  endowed,  they  were  prohibited 
from  demanding  theirufual  ftiareof  thefe  tithes,  and  thedivifion 
was  into  three  parts  only.  And  hence  it  was  inferred  by  the 
monafteries,  that  a  fmall  part  was  fufficient  for  the  officiating 
pried;  and  that  the  remainder  might  well  be  applied  to  the  ufe 
of  their  own  fraternities,  (the  endowment  of  which  was  con- 
ftrued  to  be  a  work  of  the  moft  exalted  piety)  fubjeft  to  the 
burthen  of  repairing  the  church  and  providing  for  it's  conftant 
fupply.  And  therefore  they  begged  and  bought,  for  mafles  and 
obits,  and  fometimes  even  for  money,  all  the  advowfons  with- 
in their  reach,  and  then  appropriated  the  benefices  to  the  ufe 
of  their  own  corporation.  But,  in  order  to  complete  fuch  ap- 
propriation effeftually,  the  king's  licence,  and.  confent  of  the 
bifliops  mud  firft  be  obtained :  becaufe  both  the  king  and  the 
faiihop  may  fometiiyie  or  otiier  have  an  int^red,  by  lapfe,  in  the 
prefcntation  to  the  benefice ;  which  can  never  happen  if  it  be 
appropriated  to  the  ufe  of  a  corporation,  which  never  dies:  and 
alfo  becaufe  the  law  repofes  a  confidence  in  them,  that  tliey 
will  not  confent  to  any  tiling  that  (hall  be  to  the  prejudice  of 
the  church.  Tlie  confent  of  the  patron  alfo  is  necefTarily  im- 
plied,, becaufe  (as  was  before  obferved)  the  appropriation  can 
be  originally  made  to  none,  but  to  fuch  fpiritual  corporation, 
as  is  alfo  the  patron  of  the  church  ;  the  whole  being  indeed 
nothing  clfc,  but  an  allowance  for  the  patrons  to  retain  the 
tithes  and  glebe  in  their  own  hands,  without  prjfcnting  any 
clerk,  they  themfelves  undertaking  to  provide  for  tjie  fcrvice 
of  the  church  ".  When  the  appropriation  is  thus  made,  the 
appropriators  and  their  fucccflbrs  are  perpetual  parfonsof  the 
church ;  and  mud  fue  and  be  fued,  in  all  matters  concerning 
the  rights  of  the  churcli,  by  the  name  of  parfons  ^^ 

This  appropriation  may  be  fevered,  and  tlic  church  be- 
come difappropriate,  two  ways  :  as,  fird,  if  the  patron  or 
appropriator  prefents  a  clerk,  who  is  indituted  and  indu<£^ed 
to  the  parfonage :  for  the  incumbent  fo  indituted  and  indu<5ted 
is  to  all  intents  and  purpofes  complete  parfon^  and  the  appro- 
priation, being  once  fevered,  can  never  be  re-unitcd  again, 

•  Plowd.  496— 500t  »  Hob.  307. 
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unlefs  by  a  repetition  of  the  fame  folemnities-^.  And,  when 
the  clerk  fo  prefented  is  diftin£l  from  the  vicar,  the  reAory 
thus  vefted  in  him  becomes  what  is  called  zjinc'<ure;  becaufe 
he  hath  no  cure  of  fouls,  having  a  vicar  under  him  to  whom 
that  cure  is  committed  ^  Alfo,  if  the  corporation  which  has 
the  appropriation  is  difTolved,  the  parfonage  becomes  difap- 
propriate  at  common  law  \  becaufe  the  perpetuity  of  perfon 
is  gone,  which  is  neceflary  to  fupport  the  appropriation. 

In  this  manaer,  and  fubjcft  to  thefe  conditions,  may  appro- 
priations be  made  at  this  day  :  and  thus  were  moft,  if  not  all, 
of  the  appropriations  at  prefent  exifting  originally  made;  being 
annexed  to  bifhopricks,  prebends,  religious  houfes,  nay,  even 
to  nunneries,  and  certain  military  orders,  all  of  which  were 
fpiritual  corporations.  At  the  duTolution  of  monafteries  by 
ftatutes  27  Hen.  VIII.  c.  28.  and  3  r  Hen.  VIII.  c.  13.  the 
appropriations  of  the  feveral  parfonages,  which  belonged  to 
thofe  rcfpeftive  religious  houfes,  (amounting  to  more  than  one 
third  of  all  the  piriihes  in  Englan'i ')  would  have  been  by  the 
rules  of  the  common  law  (iifappropriatcd ;  had  not  a  claufe 
in  tliofe  ftatutes  intervened,  to  give  them  to  the  king  in  as 
ample  a  manner  as  the  abbots,  isfcy  formerly  held  the  fame, 
at  the  time  of  their  diflbluilon.  This,  though  perhaps  fcarccly 
defenfiL'ie,  was  not  without  example  \  for  the  fame  was  done 
in  former  rei^iis,  when  the  alien  priories  (that  is,  fuch  as 
were  filled  by  foreigners  only)  were  diflblved  and  given  to 
the  crown  \  And  from  thefe  two  roots  have  fprung  all  the 
lay  appropriations  or  fccular  parfonages,  which  we  now  fee 
in  the  kingdom  ;  they  having  been  afterwards  granted  out 
from  time  to  time  by  the  crown  °.  ' 

These  appropriating  corporations,  or  religious  houfes, 
were  wont  to  depute  one  of  their  own  body  to  perform  divine 
fervice,  and  adminifter  the  facraments,  in  thofe  parifhes  of 
which  the  focicty  was  thus  the  parfon.      This  officiating 

q  Co.  Litt.  46.  t  2  Inft.  584. 

r  Sine-cures  might  alfo  be  created  by  u  Sir  H.  Spelman  (of  tithes,  c.  S9.) 

other  means.     2  Burn.  ecd.  law.  347.  fays,  thefe  are  now  called  impropriatioasy 

•  Seld..reTicw  of  tith.  c.  9.     Spelm.  as  being  Impro^erlj  in  the  hands  of  Uy* 

Apology.  3S*  men. 
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belongs,  may  oflTei;  his  clerk  to  the  bifhop  of  thedlocefe  to  be 
inftitutcd.   Of  advowfonsy  or  the  right  of  prefentation,  being 
a  fpecies  of  privat^kproperty,  we  ihalt  find  a  moreconventeat 
pbce  to  treat  in  the  fecond  part  .of  thefe  commentaries.   But 
when  a  clerk  isprefented,  thebifhop  may  refufe him  upon  many 
accounts.   As,  i.  If  the  patron  is  excommunicated,  and  re- 
mains in  contempt  forty  days  ■•  Or,  2.  If  the  clerk  be  unfit  •• : 
which  uiifitnefs  is  of  feveral  kind%    Firft>  with  regard  to  his 
perfon  ;  as  if  he  be  a  baftard,  an  outlaw,  an  excommunicate,  an 
alien,  under  age,  or  the  Hke  ^.  Next,  with  regard  to  his  faith 
or  morals  ^  as  for  any  particular  herefy,  or  vice  that  is  mahtm 
infe :  but  if  the  bifhop  alleges  only  in  generals,  as  that  he  is 
fchiftnaticus  inveteratuSy  or  objefts  a  fault  that  is  malinn  prohibi- 
tum merely,  as  haunting  taverns,  playing  at  unlawful  games, 
or  the  like}  it  is  not  good  caufc  of  refufai**.     Or,  laftly,  the 
clerk  may  be  unfit  to  difcharge  the  paftoral  office  for  want  of 
learning.  In  any  of  which  cafes  the  biftiop  may  refufe  the  clerk. 
In  cafe  the  refufal  is  for  herefy,  fchifm,  inability  bf  learning,  or 
other  matter  of  ecclefiaflical  cognizance,  there  the  bifhop  muft 
give  notice  to  the  patron  of  fuch  his  caufe  of  refufal,  who| 
being  ufually  a  layman,  is  not  fuppofed  to  have  knowledge 
of  it ;  clfe  he  cannot  prefcnt  by  lapfe :  but,  if  the  caufe  be 
temporal^  there  he  is  not  bound  to  give  i)otice  *• 

If  an  a£lIon  at  law  be  brought  by  the  patron  againft  the 
bifhop  for  refufing  his  clerk,  the  bifhop  muft  afTign  the  caufe* 
•  If  the  caufe  be  of  a  temporal  nature  and  the  fa<3:  admitted^ 
(as,  for  inftancc,  outlawry)  the  judges  of  tlie  king's,  courts 
xnuft  determine  it's  validity,  or,  whether  it  be  fufScient  caufe 
of  refufal :  but  if  the  faft  be  denied,  it  muft  be  determined 
by  a  jury.  If  the  caufe  be  of  a  fpiritual  nature,  (as,  herefy, 
particularly  alleged)  the  faft  if  denied  (hall  alfo  be  deter-* 
mined  by  a  jury ;  and  if  the  fa£l:  be  admitted  or  found,  the 
court  upon~  confultation  and  advice  of  learned  divines  fhall 
decide  it's  fufEciency  ^  If  the  caufe  be  Mjant  of  learning,  the 
bifhop  need  not  fpecify  in  what  points  the  clerk  is  deficient^ 

a  a  ]R.oU.  Abr.  355.  «*  5  Rep.  58. 

1*  GlanT.  /•  13.  c,  lo.  «  2  Inft.  632. 

c  ^  Roll.  Abr.  35^).  2  Inil.  632.  '  2  Inft.  632. 
1^«  3  Ric.  il.  c.  3.  7  Ric.  II.  c.  i^« 
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but  only  allege  that  he  is  deficient ':  for  the  ftatute  9  Edw.  IL 
ft.  I.  c.  13.  is  exprefs,  that  the  examination  of  the  fitnefs  of 
a  perfon  prefented  to  a  benefice  belongs  to  the  eccleCaftical 
judge.  But  becaufe  it  would  be  nugatory  in  this  cafe  to  de- 
mand the  reafon  of  refufal  from  the  ordinary,  if  the  patron 
were  bound  to  abide  by  his  determination,  who  has  already 
pronounced  his  clerk  unfit ;  therefore,  if  the  biihop  returns 
the  clerk  to  be  mitnu  fufficien^  in  literatura^  the  court  ihall  write 
to  the  metropolitan,  to  re-examine  him,  and  certify  his  qua- 
lifications  ;  wluch  certificate  of  the  archbiihop  is  final  *^, 

If  the  biihop  hath  no  objections,  but  admits  the  patron'spre- 
fentatton,  theclerk  fo  admitted  is  next  to  be  inftituted  by  him ; 
which  is  a  kind  of  inveftiture  of  the  fpiritual  part  of  the  bene- 
fice: for  by  inftitution  the  care  of  the  fouls  of  the  parifli  is 
Committed  to  the  charge  of  the  clerk.  When  a  vicar  is  inftitut- 
ed, he  (befides  the  ufual  forms)  takes,  if  required  by  the  bifhop, 
an  oath  of  perpetual  refidence;  for  the  maxim  of  law  is,  that 
xicarius  nan  habet  vicar  turn :  and,  as  the  non-re  fidence  of  the 
appropriators  was  the  caufe  of  the  perpetual  eftablifliment  of 
vicarages,  the  law  judges  it  very  improper  for  them  to  defeat 
the  end  of  their  conftitution,  and  by  abfence  to  create  the  very 
mifchief  which  they  were  appointed  to  remedy:  efpecially  as, 
if  any  profits  are  to  arife  from  putting  in  a  curate  and  living 
at  a  distance  from  the  parifh,  the  appropriator,  who  is  the  real 
parfon,  has  undoubtedly  the  elder  title  to  them.     When  the 
ordinary  is  alfo  the  patron,  and  confers  the  living,  the  prefent- 
ation  and  inftitution  are  one  and  the  fame  a£l,  and  are  called 
a  coUation  to  a  benefice.  By  inftitution  or  collation  the  church 
is  full,  fo  that  there  can  be  no  frefh  prefentation  till  another 
vacancy,  at  leaft  in  the  cafe  of  a  common  patron ;  but  the 
church  is  not  full  againft  the  king,  till  indu£):ion:  nay,  even 
if  a  clerk  is  inftituted  upon  the  king's  prefentation,  the  crown 
may  revoke  it  before  induction,  and  prefent  another  clerk  ^ 
Upon  inftitution  alfo  the  clerk  may  enter  on  the  parfonage 
houfc  and  glebe,  and  take  the  tithes;  but  he  cannot  grantor 
let  them,  or  bring  an  a£lion  for  them,  till  indu£tion. 

S  5  Rep.  58.  3  Lev.  313.  i  Co.  Litt.  344* 
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Induction  is  performed  by  a  mandate  from  the  biihop  to 

the  arch-deacon,  who  ufually  iflues  out  a  precept  to  other 

clcrg]|ineu  to  perform  it  for  him.     It  is  done  by  giving  the 

clerk  ^corporal  pofleflion  of  the  church,  as  by  holding  the 

ring  of  the  door,  tolling  a  bell,  or  the  like ;  and  is  a  foVm 

required  by  law^  with  intent  to  give  all  the  pariihioners  due 

notice,  and   fufficient  certainty  of  their  new  minifter,  to 

iRrhom  their  tithes  are  to  be  paid.    This  therefore  is  th^  in* 

ireftiture  of  the  temporal  part  of  the  benefice,  as  inftitution 

is  of  the  fpirituaL     And  when  •  clerk  is  thus  prefented,  in- 

ftitut^d,  and  indudled  into  a  redory,  he  is  then,  and  not  be- 

fore^  in  fiill  and  complete  pofTeflion,  and  is  called  in  law^r- 

Jina  imperfonatay  or  parfon  imparfonee  ^. 

The  rights  of  a  parfon  or  vicar,  in  his  tithes  and  ecclefial^ 
tical  dues,  fall  mote  properly  under  the  fecond  book  of  thefe 
commentaries:  and  as  to  his  duties,  they  are  principally  of 
eccleiiaftical  cognizance ;  thofe  only  excepted  which  are  laid 
upon  him  by  ftatute.  And  thofe  are  indeed  fo  numerous,  that 
it  is  impra&icable  to' recite  them  here  with  any  tolerable 
concifenefs  or  accuracy.  Some  of  them  we  may  remark,  as  they 
arife  in  the  progrefs  of  our  inquiries,  but  for  the  reft  I  mufl: 
refer  myfelf  to  fuch  authors  as  have  compiled  treatifes  ex- 
prefsly  upon  this  fubjc£i  ^     I  (hall  only  juft  mention  the  ar- 
ticle of  refidence,  upon  the  fuppofition  of  which  the  law  doth 
ftile  every    parochial  minifter  an  incumbent.      By  ftatute 
a  I   Hen.  VIII.  c.  13.  perfons  wilfully  abfenting  themfdves 
from  their  benefices,  for  one  month  together,  or  two  months 
in  the  year,  incur  a  penalty  of  5  /.  to  the  king,  and  5  /.  to  any 
pcrfon  that  will  fue  for  the  fame:  except  chaplains  to  the  king, 
or  others  therein  mentioned  ™,  during  their  attendance  in  the 
houihold  of  fuch  as  retain  them  :  and  alfo  except  ^  all  heads 
of  houfes,  magiftratcs,  and  profefTors  in  the  univerfities,  and 
all  ftudents  under  forty  years  of  age  refiding  there,  banafide^ 

^  Co.  Litt.  300.  man^t  lavf,  publlflied  under  the  name  of 

I  Theie  are  Tery  numerous :  but  there  Dr.  Watfoo,  but  compiled  by  Mr  Place 

are  few  which  can  be  relied  on  withcer-  a  barrifler. 

tlinty.  Among  thefe  are  bi(hop  Gib-         »  Stat.  25  Hen.  VIII.  c.  j6.  33 

fon*t  coJeXf  Dr.  2uni'%  ecclefiapUai  law.  Hen.  VIII.  c.  28. 

fad  the  caiiier  editions  of  the  cJirgjf.       •  Sut,  28  Heot  VIII.  €•  13. 
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for  ftudy.  Legal  rcfidence  13  not  only  in  the  partih,  but  alfo 
in  the  parfonage  houfe^  if  there  be  one :  for  it  bath  bees  re- 
folved  ^j  tliat  the  ftatnte  intenclec^  refuieiKe^  not  only  for  ferv- 
ing  tlie  cure,  and  for  hofpitality  ;  but  alfo  for  maintaining  the 
iioufe,  tpOLt  tlie  fucceflbf  alio  may  keep  hofpitality  there :  sod, 
if  there  be  no  parfonage  houfe^  it  hath  been  holdeu  that  the 
incumbent  is  bound  to  hire  one,  in  the  fame  or  {bme  neigh* 
bouring  parifh  {p)y  to  anfwer  the  purpofcs  of  reftdence.  For 
the  more  efFe£tual  promotion  of  which  important  dpty  among 
the  parochial  clergy,  a  prowfion  is  made  by  the  ftatute  17 
Geo.  III.  c.  53.  for  raifutg  money  upon  ecci^fiaftical  bene- 
fices>  to  be  paid  off*  by  annually  decreafing  inftaUments,  aod 
to  be  expended  in  rebuilding  or  repairing  the  houfes  belongs 
ing  to  fuch  benefices* 

We  have  feen  that  there  is  but  one  \ray,  whereby  one  may 
become  a  parfon  or  vicar  :  there  are  many  ways,  by  which  one 
may  ceafe  to  be  fo.  r.  By  death.  2.  By  ceflion,  in  taking 
another  benefice*  Fqr  by  ftatute  21  Hen*  VIII.  c.  13.  if  any 
one  having  a  benefice  of  8/.  per  armum^  or  upwards  (accord- 
ing to  the  prefejit  valuation  in  the  king's  books  p,}  accepts 
any  other,  the  firft  fhall  be  adjudged  void,  unlefs  he  obtains 
a  difpenfation  ;  which  no  one  is  entitled  to  have,  but  the 
chaplains  of  the  king  andt)tliers  therein  mentioned,  tlie  bre- 
tliren  and  fons  of  lords  and  knights,  and  doctors  and  bache- 
lors of  divinity  and  law,  etdmitted  by  the  univetfuies  of  this 
realm.  And  a  vacancy  thus  made,  for  want  of  a  difpenfation, 
isciUed  feffion.  3.  By  confecration  ;  for,  as  was  mentioned 
before  "J,  when  a  clerk  is  promoted  to  a  biihoprick,  all  his  other 

•  6  Rep.  ar.  <  pjgc  3J3. 

?  Cro.  Car.  456. 


(/)  [In  the  cafe  of  Wilkinfon  qui  tarn  againll  Allot,  Eaflcr 
term,  16  Geo.  III.  B.  R,  reported  in  Cowper's  Reports,  429, 
it  was  adjudged,  that  if  there  be  no  parfonage-houfe,  t^afls  no 
cxcule  for  the  incumbent's  refiding  0;// of  the  i^ariih ;«- that  the 
Aatute  of  non-rcfidencc  is  a  beneficial  law,  and,  though  a  penal 
onb,  has  received  a  Urid  conilrudion  againd  fuch  as  have  oft'cnd- 
ed  ;  -and  that,  though  tiicre  be  no  parlonagc-houfe,  yet  the  pro? 
vihon  of  the  ftatute  mull  be  performed  cy  fres\  and  therefore  he 
mull  rcfii!:  fymtwhcre  in  the  ^iiTt/h.\ 
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^h.  I'l.  t>f  Pea  so  us*  393 

preferments  are  void  the  inftant  that  he  is  confecrated.    But 
there  is  a  method^  by  the  favour  of  the  crown,  of  holding 
fuch  livings  in  commefidatn.    Comnifnda^  or  tcclepa  commendaia^ 
is  a  living  commended  by  the  crown  to  the  care  of  a  clerk, 
to  hold  till  a  proper  paftor  is  provided  for  it.     This  may  be 
temporary  for  one,  two,  or  three  years ;  or  perpetual :  be- 
ing a  kind  of  difpenfation  to  avoid  the  vacancy  of  the  livings 
and  is  called  a  commenda  retuuru     There  is  alfo  a  commenda 
recipere^  which  is  to  take  a  benefice  de  novo^  in  the  biihop'^ 
own  gift,  or  the  gift  of  fome  other  patron  confenting  to  the 
fame ;  and  this  is  the  fame  to  him  as  inditution  and  induc- 
tion are  to  another  clerk  *i.   4.  By  refignation.   But  this  is  of 
no  avail,  till  accepted  by  the  ordinary ;  into  whofe  hands  the 
refignation  muft  be  made'.     By  deprivation;  either,  firft, 
by  fentence  declaratory  in  the  ecclefiaftical  courts,  for  fit 
and  fuflicient  caufes  allowed  by  the  common  law ;  fuch  as 
attainder  of  trcafon  or  felony  f,  or  conviftion  of  otlier  info, 
mous  crime  In  the  king's  courts  \  for  herefy,  infidelity  •,  grofs 
immorality,  and  the  like :  or,  fecondly,  in  purfuance  of  di- 
vers penal  ftatutes,  which  declare  the  benefice  void,  for  fomc 
nonfeafance  or  ncgleft,  or  elfe  fomc  malefcafance  or  crime. 
As,  for  fimony*  {  for  maintaining  any  dodlrine  in  derogation 
of  the  king's  fupremacy,  or  of  the  thirty-nine  articles,  or  of 
the  book  of  common-prayer  "  \  for  neglefting  after  indltu- 
tion  to  read  tl;^e  liturgy  and  articles  in  the  church,  or  make 
.  the  declarations  again il  popery,  or  take  the  abjuration  oath" » 
for  ufing  any  other  form  of  ,prayer  than  tlie  liturgy  of  the 
church  of  England  "^ ;  or  for  abfenting  himfelf  fixty  days  in 
one  year  from  a  benefice  belonging  to  a  popifii  patron,  to 
which  the  clerk  was  prefented  by  either  of  the  univerfities  ^  ; 
in  all  which  and  fimilar  cafes  "f  the  benefice  is  ijifofailo  void^ 
without  any  formal  fentence  of  deprivation. 

VI.  A  CURATE  is  the  loweft  degree  in  the  church;  being 
in  the  fame  flate  that  a  vicar  was  formerly,  an  officiating  tcm- 

4  Hob.  144..  H  Scat.    13  Elis.  c.  ii.  14  Cir.  II* 

r  Cro.  Jac.  lo^.  c.  4.  1  Geo.  L  c.  6. 

f  Dyer.  ic8.  Jenk.  2t0.  w  Stac.  i  Eliz.  c.  2. 

•  Fi».  Air.  t.  IrM.  54.  ^  Stat.  1  W.  it  M.  c.  26. 

t  Stat.  31  Kiiz.  c.  6.  12  Ann.  c  ta.  jr  6  Repf  299  30. 

f  Sue.  1  Eiix. «.  I  .He  a.  i3£il<c.42. 
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.  porary  minifter,  inftead  of  the  proper  incumbent*  Though 
there  are  what  are  called  prrpetual  curacies,  where  all  the 
tithes  are  appropriated,  and  no  vicarage  endowed,  (being  for 
fome  particular  reafons  *  exempted  from  the  ftatute  of  Hen. 
IV.)  but,  inftead  thereof,  fuch  perpetual  curate  is  appointed 
by  the  appropriator.  With  regard  to  the  other  fpecies  of  cu- 
rates, they  are  the  obje£bs  of  fome  particular  ftatutes,  which 
ordain,  that  fuch  as  ferve  a  church  during  it^s  vacancy  (hall 
be  paid  fuch  ftipend  as  the  ordinary  thinks  reafonable,  out  of 
the  profits  of  the  vacancy ;  or,  if  that  be  not  fufficient,  by 
the  fucceflbr  within  fourteen  days  after  he  takes  pofieffion ': 
and  that,  ifany  re£ior  or  vicar  nominates  a  curate  to  the  or<* 
dinary  to  be  licenced  to  ferve  the  cure  in  his  abfence,  the  or- 
dinary ihall  fettle  his  ftipend  under  his  hand  and  feal,  not 
exceeding  50  /.  per  annum^  nor  lefs  than  20/.  and  on  failure 
of  payment  may  fequeftcr  the  profits  of  the  benefice  "*. 

Thus  much  of  the  clergy,  properly  fo  called.  There  arc 
alfo  certain  inferior  ecclefiaftical  officers  of  whom  the  com- 
mon law  takes  notice  ;  and  that,  principally,  to  affift  the  cc- 
clefiaftical  jurifdiftion,  where  it  is  deficient  in  powers.  On 
which  officers  I  ftiall  make  a  few  curfory  remarks. 

VII.  Churchwardens  are  the  guardians  or  keepers  of 
the  church,  and  reprefentatives  of  the  body  of  the  parifli  ^ 
They  are  fometimes  appointed  by  the  minifter,  fometimes  by 
the  pariih,  fometimes  by  both  together,  as-  cuftom  direds. 
They  are  taken,  in  favour  of  the  church,  to  be  for  fome 
purpofes  a  kind  of  corporation  at  the  common  law  ;  that  is, 
they,  are  enabled  by  that  name  to  have  a  property  in  goods 
and  chattels,  and  to  bring  af^ions  for  them,  for  the  ufe  and 
profit  of  the  parifli.  Yet  they  may  not  waftc  the  church 
goods,  but  may  be  removed  by  the  parifli,  and  then  called  to 
account  by  a£tion  at  tlie  common  law;  but  there  is  no  method 
oi  calling  them  to  account,  but  by  firft  removing  them  j  for 
none  can  legally  do  it,  but  thofe  who  are  put  in  their  place. 
As  to  lands,  or  other  real  property,  as  the  church,  church- 

s  X  Burn.  ecd.  Uw.  427*  c  In  Sweden  they  have  fimtlar  offi« 

»  Stat.  28  Hon.  VIII.  c.  xi.  cers,  whom  they  call  kiorciiowMrisada* 

k  Stat.  12  Ann.  A.  ft.  c.  12.  Stierohook.  /.  3.  Ct  7* 
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yard,  (^r,  they  have  no  fort  of  intereft  therein ;  but  if  any 
damage  is  done  thereto,  the  parfon  only  or  vicar  (hall  have 
the  action.  Their  office  alfo  is  to  repair  the  'church,  and 
make  rates  and  levies  for  that  purpofe :  but  thefe  are  re- 
coverable only  in  the  ecclefiailical  court.  They  are  alfo 
joined  with  the  overfeers  in  the  care  and  mainteo^nce  of  the 
poor.  They  are  to  levy  *  a  (hilling  forfeiture  on  all  fuch  as 
do  not  repair  to  church  on  fundays  and  holidays,  and  are 
empowered  to  keep  all  p^rfons  orderly  while  there ;  to  which 
end  it  has  been  held  that  a  churchwarden  may  juftify  the 
pulling  off  a  man's  hat,  without  being  guilty  of  either  an 
aflault  or  trefpafs^.  There  are  alfo  a  multitude  of  other 
petty  parochial  powers  committed  to  their  charge  by  divert 
a&s  of  parliament  ^ 

Vin.  Parish,  clerks  and  fextons  are  alfo  regarded  by  the 
common  law  i  as  perfons  who  have  freeholds  in  their  offices  ; 
and  therefore  though  they -may  be  puniffied,  yet  they  cannot 
be  deprived,  by  ecclefiaftical  cenfures  ^.  The  parifli  clerk 
was  formerly  very  frequently  in  holy  orders,  and  fome  are  fo 
to  this  day.  He  is  generally  appointed  by  the  incumbent^i 
but  by  cuftom  may  be  chofen  by  the  inhabitants ;  and  if  fuch 
cuftom  appears,  the  court  of  king's  bench  will  grant  a  man' 
damus  to  the  arch-deacon  to  fwear  him  in,  for  the  eftablifli- 
fn^nt  of  the  cuftom  turns  it  into  a  temporal  or  civil  right  ^. 

4  Sut.  I  Ells,  c*  a.  Burn,  tit.  churchy  cburchvfardtust  vi* 

•  I  Lev.  196.  fitatkni, 

f  See  Lambard  of   churchwardens^        g  2  Roll.  Abr.  2^ 
at  the  end  of  hii  nrtnarcba  \  and  Dr        h  Cio.  Car.  589. 
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CHAPTER.    tHE    TWELFTH* 


OP    THE    CIVIL    STATE* 


THE  lay  part  of  his  majefty's  fubje£ls,  or  fuch  of  the 
people  as  are  not  comprehended  under  the  denomina- 
tion of  clergy,  may  be  divided  into  three  diftuifl  ftatesj  the 
civilj  the  military,  and  the  maritime. 

That  part  of  the  nation  which  falls  under  our  firft  and 
moil  comprehenGve  divifion,  the  civil  ftate,  includes  all  or- 
ders of  men  from  the  higheft  nobleman  to  the  meaneft  pea- 
fant,  that  are  i;iot  included  under  either  our  former  divifion, 
of  clergy,  or  under  one  of  the  two  latter,  the  military  and 
maritime  ftates:  and  it  may  fometimes  include  individuals  of 
the  other  three  orders  5  fince  a  nobleman,  a  knight,  a  gen- 
tleman, or  a  peafant,  may  become  either  a  divine,  a  foldier, 
or  a  feaman. 

The  civil  ftate  confifts  of  the  nobility  and  the  common- 
alty. Of  the  nobility,  the  peerage  of  Great  Britain,  or  lords 
temporal,  as  forming  (together  with  the  bifhops)  one  of  the 
fupreme  branches  of  the  legifiature,  I  have  before  fufEcieody 
fpoken :  we  are  here  to  confider  them  according  to  their  fe- 
veral  degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  are  derived  from  thtf 
king  as  their  fountain ' :  and  he  may  inftitute  what  new  titles 
he  pleafes*  Hence  it  is  that  all  degrees  of  nobility  are  not  of 
equal  antiquity.  Thofe  now  in  ufe  are  dukes,  marquefles, 
carls,  vifcounts  and  barons  \ 

•  4.  Inft.  363.  fequent  introdu^lim  into  tfais  UlanJ,  (at 

^  For  the  ongintl  of  thefe  tidaa  oo    Mr  ScUea*t  litia  of  Zmmw. 
the  continent  of  Europe,  and  their  Tub-* 
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'  I.  A  dake,  though  he  be  with  us^  in  refpe£^  of  his  title 
of  nobility,  inferior  in  point  of  antiquity  to  many  others^ 
yet  is  fuperior  to  all  of  them  in  rank  ^  his  being  the  firfl; 
title  of  dignity  after  the  royal  family  ^.  Among  the  Saxons 
the  Latin  name  of  dukes,  duces^  is  very  freqiient,  and  fig<* 
giiied,  as  among  the  Romans,  the  commanders  or  leadeta 
of  their  armies,  whom  in  their  own  language  they  calle<|  , 
j^fietoja  ^  \  and  in  the  laws  of  Henry  I  (as  tranilated  by 
Lambard)  we  find  them  called  heretochii.  But  after  the  Nor- 
man conqueft,  which  changed  the  military  polity  of  the  na- 
tion, the  kings  themfelvcs  continuing  for  many  generations 
dukes  of  Normandy,  they  would  not  honour  any  fubje£ts 
with  the  title  of  duke,  till  the  time  of  Edward  III  \  who,, 
elaiming  to  be  king  of  France,  and  thereby  loCng  the  ducal 
in  the  royal  dignity,  in  the  eleventh  year  of  his  reigrf  created 
his  fon,  Edward  the  black  prince,  duke  of  Cornwall :  and^ 
many,  of  the  royal  family  efpecially,  were  afterwards  raifed 
to  the  like  honour.  However,  in  the  reign  of  queen  Eli- 
zabeth, ^,  D,  1572  %  the  whole  order  became  utterly  ex- 
tinfl: ;  but  it  was  revived  about  fifty  years  afterwards  by  her 
fuccefTor^  who  was  remarkably  prodigal  of  honours,  in  the 
perfon  of  George  Villiers  duke  of  Buckingham. 

2.  A  marquefsy  marchlo^  is  the  next  degree  of  nobility.  His 
office  formerly  was  (for  dignity  and  duty  were  never  fcparated 
by  our  anccftors)  to  guard  the  frontiers  and  limits  of  the 
kingdom  5  which  were  called  the  marches,  from  the  teutonic 
word,  marche^  a  limit:  fuch  as,  in  particular,  were  the  marches 
of  Wales  and  Scotland,  while  each  continued  to  be  an  ene- 
my's country.  The  pcrfons,  who  had  command  there,  werc^ 
called  lords  marchers,  or  marqueiTes ;  whofc  authority  wa$ 
aboli/hed  by  ftatute  27  Hen.  VIIL.  c.  27  :  though  the  title 
had  long  before  been  made  a  mere  enfign  of  honour ;  Ro- 
bert Vere,  earl  of  Oxford,  being  created  marquefs  of  Dublin, 
by  Richard  II  in  the  eighth  year  of  his  reign  ^^ 

c  Camden.  Brican.  tit,  crJines,  countr|^     SeM«  tit.  009*  x^  t.  I2. 

4  This  is   appaicntly   derived  from         *  Camden.  firUvi,  tit,  erdinis.  Spcl<' 

tbe  fame  root  as  the  German  \)ttrfes^,  man.  Glsjf.  191. 
the  anticnt  appellation  ofdukes  in  that        f  2  InSt,  5* 

Vol.  L  C  c  3.  Aji. 
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3«  An  Azr/  b  a  title  of  noUlity  fo  antient,  tihat  it's  origmat' 
caonot  clearly  be  traced  out.  Thns  much  feems  tolerably 
certain :  that  among  the  Saxons  they  were  called  ealdormenf 
fiafi  elder  men^  Ggnifying  the  iame  zs/emor  oxfenator  among 
the  Romans  %  and  zUhJchiremen^  becaufe  they  had  each  of 
them  the  ciyil  goremment  of  a  iereral  dtrifion  or  (hire.  On 
lihe  irruption  of  the  Danes,  they  changed  the  name  to  eorUs^ 
tirhich,  according  to  Camden  ',  fignified  the  fame  in  their 
language.  In  Latin  they  are  called  comites  (a  title  firft  ufcd 
in  the  empire)  from  being  the  king's  attendants  ;  **  afocietatt 
"  nomenfumpftrunty  reges  enim  tales  JiU  affoctant  *."  After  the 
Norman  conqueft  they  were  for  fome  time  called  counts  or 
ewnteesy  from  the  French  ;  but  they  did  not  long  retain  that 
name  themfelvcs,  though  their  (hires  are  from  thence  called 
counties  to  this  day.  The  name  of  earls  or  comites  is  now  be- 
come a  mere  title,  they  having  nothing  to  do  with  the  goTcm- 
ment  of  the  county ;  which,  as  has  been  more  than  once  ob- 
ferved,  is  now  entirely  devolved  on  the  Iheriff,  the earPs deputy, 
or  vice^omes.  In  writs,  and  commiiBons,  and  other  formal  in- 
ftruments,  the  king,  when  he  mentions  any  peer  of  the  degree 
of  an  earl,  ufually  ftiles  him  "  trufty  and  well  beloved  couftn  ;** 
an  appellation  as  anticnt  as  the  reign  of  Henry  IV :  who  b^ 
ang  either  by  his  wife,  his  mother,  or  his  fillers,  a£luaUy  re- 
kted  or  allied  to  every  earl  then  in  the  kingdom,  artfully  and 
conftantly  acknowleged  that  connexion  in  all  his  letters  and 
other  public  a£ls  :  from  whence  the  ufage  has  defcended  to 
his  fucceflbrs,  though  the  reafon  has  long  ago  failed. 

4.  The  name  of  vice-comes  or  vifcount  was  afterwards 
shade  ufc  of  as  an  arbitrary  title  of  honour,  without  any  flia- 
dow  of  office  pertaining  to  it  by  Henry  the  fixth ;  when,  in 
the  eighteenth  year  of  his  reign,  he  created  John  Beaumont  a 
peer,  by  the  name  of  vifcount  Beaumont,  whidi  was  the  firft 
inftance  of  the  kind  ^ 

5.  A  haron\  is  the  moft  general  and  univerfal  title  of  no- 
Vility ;  for  originally  every  one  of  the  peers  of  fuperior  rank 

%  ^'inn.  tit.  ordum,  i  %  Inft.  5* 
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tad  alfo  a  baforty  annexed  to  his  other  titles*.     But  it  hatl 
fometimes  happened  that,  when  an  antient  baron  hath  been 
taifed  to  a  new  degree  of  peerage,  in  the  courfe  of  a  few  ge- 
nerations the  two  titles  have  defcended  differently  5  one  per- 
haps to  the  male  defcendants,  the  other  to  the  heirs  general ; 
whereby  the  earldom  or  other  fuperior  title  hath  fubfifted 
without   a  barony:   and  there  are  alfo  modern  inftances» 
where  earls  and  vifcounts  have  been  created  without  annex- 
ing a  barony  to  their  other  honours :  fo  that  now  the  rule 
doth  not  hold  univerfally,  that  all  peers  are  barons.  The  ori- 
ginal and  antiquity  of  baronies  have  occafioned  great  inquiries 
among  our  Englifh  antiquaries.     The  mod  probable  opinion 
ifeems  to  be,  that  they  were  the  fame  with  our  prefent  lords 
of  manors ;  to  which  the  name  of  court  baron  (which  is  the 
lord's  court,  and  incident  to  every  manor)  gives  fome  coun- 
tenance* It  may  be  coUedked  from  king  John's  magna  carta ', 
that  originally  all  lords  of  manors,  or  barons,  that  held  of 
the  king  in  capiU^  had  feats  in  the  great  council  or  parlia- 
ment :  till  about  the  reign  of  that  prince  the  conflux  of  them 
became  fo  large  and  troublefome,  that  the  king  was  obliged 
to  divide  them,  and  fummon  only  the  greater  barons  in  per- 
fon ;  leaving  the  fmall  ones  to  be  fummoned  by  the  fherifl^, 
and  (as  it  is  faid)  to  lit  by  reprefentation  in  another  houfe  \ 
which  gave  rife  to  the  feparation  of  the  two  houfes  of  parlia- 
ment"^.    By  degrees  the  title  came  to  be  confined  to  the 
greater  barons,  or  lords  of  parliament  only  ;  and  there  were 
no  other  barons  among  the  peerage  but  fuch  as  were  fummon- 
ed by  writ,  in  refpe£l  of  the  tenure  of  their  lands  or  baronies, 
till  Richard  the  fecond  firft  made  it  a  mere  title  of  honour, 
by  conferring  it  on  divers  perfons  by  his  letters  patent ". 

Having  made  this  ihort  inquiry  into  the  original  of  our 
feveral  degrees  of  nobility,  I  fliall  next  confider  the  manner 
in  which  they  may  be  created.  The  right  of  peerage  feems 
to  have  been  originally  territorial ;  that  is,  annexed  to  lands, 
honors,  caftles,  manors,  and  the  like,  the  proprietors  and  pol* 
feflbrs  of  which  were  (in  right  of  thofe  eftates)  allowed  to  be 

^  2  Inft.  5,  6»  of  hon.  2.  5.  21. 

I  cap,  14.  ^  1  Inft.  9  Seld.  Jan*  An^U  %%  §  66* 

a  Cilb.  Hlft«ofcxcb.  c.  3.  Seld.  tjt. 
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feers  of  the  realm,  and  were  fummoned  to  parliament  to  do 
fuit  and  fervice  to  their  fovcrcign  :  and,  when  the  land  wa^ 
alienated,  the  dignity  pafled  with  it  as  appendant.  Thus  the 
bifhops  ftill  fit  in  the  houfe  of  lords  in  right  of  fucceflion  to 
certain  antient  baronies  annexed,  or  fuppofed  to  be  annexed^ 
to  their  epifcopal  lands  °  :  and  thus,  in  1 1  Hen.  VI,  the  pof- 
feffion  of  the  caftle  of  Arundel  was  adjudged  to  confer  an 
earldom  on  it's  pofleflbr  p.  But  afterwards,  when  alienations 
^rew  to  be  frequent,  the  dignity  of  peerage  was  confined  to 
the  lineage  of  the  party  ennobled,  and  inftead  of  territorial 
became  perfonal.  Actual  proof  of  a  tenure  by  barony  be- 
came no  longer  neccflary  to  conftitute  a  lord  of  parliament ; 
but  the  record  of  the  writ  of  fummons  to  him  or  his  ancef- 
tors  was  admitted  as  a  fufficient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent :  for 
thofe  who  claim  by  prefcription  muft  fuppofe  either  a  writ  or 
patent  made  to  their  anceflors  j  though  by  length  of  time  it  is 
loft.  The  creation  by  writ,  or  the  king's  letter,  is  a  fummons 
to  attend  the  houfe  of  peers,  by  the  ftile  and  title  of  that  ba* 
Tony,  which  the  king  is  pleafed  to  confer  :  that  by  patent  is 
a  royal  grant  to  a  fubjcift  of  any  dignity  and  degree  of  pcer- 
•agc.  The  creation  by  writ  is  the  more  antient  way ;  but  a 
inan  is  not  ennobled  thereby,  unh;fs  he  aftually  take  his  feat 
in  the  houfe  of  lords  :  and  fome  are  of  opinion  that  there  muft 
be  at  leaft  two  writs  of  fummons,  and  a  fitting  in  two  dlf- 
tiiicl  parliaments,  to  evidence  an  hereditary  barony  ^ :  and 
therefore  the  moll  ufual,  becaufe  the  fureft,  way  is  to  grant 
tlie  dignity  by  patent,  which  enures  to  a  man  and  his  heirs 
according  to  the  limitations  thereof,  though  he  never  him- 
fclf  makes  ufe  of  it  ^  Yet  it  is  frequent  to  call  up  the  eldeft 
fon  of  a  peer  to  the  houfe  of  lord$  by  writ  of  fummons,  in 
the  name  of  his  father's  barony :  becaufe  in  that  cafe  there  i$  * 
no  danger  of  his  children's  lofing  the  nobility  in  cafe  he  ne- 
ver takes  his  feat ;  for  tlvey  will  fucceed  to  their  grandfather. 
Creation  by  writ  has  alfo  one  advantage  over  that  by  patent : 
for  a  per  fon  created  by  writ  holds  the  dignity  to  him  arJ  his 

•  Gi.in.  »'.  7.  -.  I.  q  Whitck>ckc  of  pari.  ch.  114. 

I  Stltl.  t ,;.  ol'Uon.  b.  z.c.n.  ^  ^.  *  Co«  Liit.  i$. 
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heirs  J  without  any  words  to  that  purport  in  the  writ;  but  in 
letters  patent  there  muft  be  words  to  dircft  the  inheritance, 
elfe  the  dignity  enures  only  to  the  grantee  for  life  •.  For  a 
man  or  woman  may  be  created  noble  for  their  own  lives,  and 
the  dignity  not  defcend  to  their  heirs  at  all,  or  defcend  only 
to  fome  particular  heirs  :  as  where  a  peerage  is  limited  to  a 
hian,  and  the  heirs  male  of  hi3  body  by  Elizabeth  his  prefent 
lady,  and  not  to  fuch  heirs  by  any  forjner  or  future  wife. 

.    Let  us  next  take  a  view  of  a  few  of  the  principal  incidents 
attending  the  nobility,  cxclufive  of  their  capacity  as  members 
of  parliament,  and  as  hereditary  counfellors  of  the  crown  ; 
both  of  which  we  have  before  ironfidered.  And  firft  we  muft 
obferve,  that  in  criminal  cafes  a  nobleman  (hall  be  tried  by 
his  peers.     The  great  are  always  obnoxious  to  popular  envy : 
were  they  to  be  judged  by  the  people,  they  might  be  in  dan- 
ger from  the  prejudice  of  their  judges^;  and  would  moreover 
be  deprived  of  the  privilege  of  the  meaneft  fubje6ts,  that  of 
being  tried  by  their  equals,  which  is  fecured  to  all  the  realm 
by  magna  carfa^  c,  29.     It  is  fuid,  that  this  docs  not  extend 
to  bifliops :  who,  though  they  are  lords  of  parliament,  and 
fit  there  by  virtue  of  their  baronies  which  they  holdy«;v  ftv/r- 
Jtacj  yet  are  not  ennobled  in  blood,  and  conlequently  not; 
peers  with  the  nobility  r.     As  to  peerefles,  there  was  no  pre- 
cedent for  their  trial  when  accufcd  of  treafon  or  felony,  till 
after  Eleanor  duchefs  of  Gloucellcr,  wife  to  the  lord  protec- 
tor, was  accufed  of  treafon  and  found  guilty  of  witchcraft,^ 
in  an  ecclefiaftical  fynod,  through  the  intrigues  of  cardinal 
Beaufort.  This  very  extraordinary  trial  gave  occafion  to  a  fpc* 
dal  flatute,  20  Hen.  VI.  c.  9.  which  declares '  tlic  law  to  be, 
that  peerefles,  either  in  their  own  right  or  by  marriage, ftiall  be 
tried  before  the  fame  judicature  as  other  peers  of  the  realm.  If 
a  woman,  noble  in  her  own  right,  marries  a  commoner,  flic 
ftill  remains  noble,  and  fhall  be  tried  by  her  peers :  but  if  flie 
be  only  noble  by  marriage,  then  by  a  fecond  marriage  with 
a  commoner,  ihe  lofes  her  dignity  j  for  as  by  marriai^e  it  is 
gained,  by  marriage  it  is  alfo  loft  ".  Yet  if  a  duchefa  dowager 

•  Co.  Litt.  9.  i6.  Stiundf.  P.  C.  152. 

f  3  Inft.  30,  31.  "  D}cr.  7i/«  Co.  Litt.  16. 
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marries  a  baron,  flie  continues  a  ducheis  ftill ;  for  all  die 
nobility  are  pares,  and  therefore  it  is  no  degradation  ^,  A 
peer,  or  peerefs,  (either  in  her  own  right  or  by  marriage) 
cannot  be  arrefted  in  civil  cafes  ** :  and  they  have  alfo  many 
peculiar  privileges  annexed  to  their  peerage  in  the  courfe  of 
judicial  proceedings.  A  peer,  fitting  in  judgment,  gives  not 
his  verdift  upon  oath,  like  an  ordinary  juryman,  but  upon  his 
honour  ^ :  he  anfwers  alfo  to  bills  in  chancery  upon  his  ho* 
nour,  and  not  upon  his  oath  ' ;  but,  when  he  is  examined  as 
a  Mitnefs  either  in  civil  or  criminal  cafes^  he  muft  be  fwom  ^  i 
for  the  refped,  which  the  law  (hews  to  the  honour  of  a  peer^ 
does  not  extend  fo  far  as  to  overturn  a  fettled  maxim,  that  im 

ju£cio  non  creditur  ni/ijuratis  '•  The  honour  of  peers  is  how-i 
ever  fo  highly  tendered  by  the  law,  that  it  is  much  more  pc^ 
nal  to  fpread  falfe  reports  of  them  and  certain  other  great  of* 

-  ficers  of  the  realm,  than  of  other  men :  fcandal  againft  them 
being  called  by  the  peculiar  name  oifcandalum  tnagnatumj  and 
fubjedted  to  peculiar  punifhments  by  divers  antient  ftatutes '« 

A  PEER  cannot  lofe  his  nobility,  but  by  death  or  attainder  i 
though  there  was  an  inftance  in  the  reign  of  Edivard  the  fourth, 
of  the  degradation  of  George  Nevile  duke  of  Bedford  by  ad  of 
parliament  **,  on  account  of  his  poverty,  which  rendered  hin\ 
unable  to  fupport  his  dignity  ^.  But  this  is  a  fingular  inftance ; 
which  ferves  at  the  fame  time,by  having  happened,  tQ  fliewthe 
power  of  parliament  \  and,  by  having  happened  but  once,  to 
ihew  how  tender  the  parliament  hath  been,  in  exerting  fo  high 
a  power.  It  hath  been  faid  indeed  **,  that  if  a  baron  waftes  his 
eftate,  fo  that  he  is  not  able  to  fupport  the  degree,  the  king  may 
degrade  him  :  but  it  is  exprefsly  held  by  later  authorities  % 
that  a  peer  cannot  be  degraded  but  by  a£l  oi  parliament. 

V  2  laft.  50,  «  feen,  that  when  any  lord  it  called  to 
«  Finch.  L.  355.  i  Vciltr.  298,       **  bigheftatCy  and  hath  not  conTe&ieot 

V  2lmft.  49.  <<  iivdyhood  to  Aipport  the  fame  dignity* 
«  I  P.  W"**.  146.  «  it  ioduceth  great  poverty  and  indi- 
7  Salk.  512.  <'  gcnce,  and  caufeth  oftentimea  gitat 
*  Cro>  Car.  64.  "  cstortion,embraceryy  and  maintenance 
a  3  Edw.  I.  c.  34.  2  Rk.  XI.  ft.  l.     <*  to  be  had  ;  to  the  great  trouble  of  all 

c  5.    12  Ric.  II.  c.  iz.  <<  foch  countries  where  fuch  eftate  (hall 

b  4  Inft.  355.  ««  happen  to  bei  therefore,  Gftf." 
c  The  preamble  to  the  ad  is  remark-         <i  Moor.  67S. 

•Ue;  «  forafmuch  as  ofc«Atixnea  it  is        e  la  Rep.  107.     is  Mod.  56. 
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The  commonalty,  like  the  i^oUlity,  are  divided  ixito  fe^ 
ycnl  degrees  ;  and,  as  the  lords,  though  different  in  rank^ 
yet  all  of  them  are  peers  in  refped  of  their  nc^ility^  fo  the 
commoners,  though  fome  are  greatly  fuperior  to  others,  yet 
all  are  in  law  peers,  in  reipedl  of  Aeir  want  of  nobility  ^ 

The  firft  name  of  dignity,  next  beneath  a  peer,  was  an« 
tiently  that  of  ^viJameif  vice-domini^  or  valvcfors  f :  who  art 
mentioned  by  our  antient  lawyers  ^  as  virt  magttae  dignitotis ; 
gnd  fir  Edward  Coke  *  fpeaks  highly  of  them.  Yet  they 
are  now  quite  out  of  ufe ;  and  our  legal  antiquaries  are  not 
agreed  upon  even  their  original  or  antient  o£Bce, 

Now  therefore  the  iirft  perfonal  dignity^  after  the  nobility, 
IS  a  knight  of  the  order  of  St.  George,  or  of  tie  garter  ,•  firft 
inftituted  by  Edward  III,  J.  D,  1344  ^.  Next  (but  not  till 
after  certain  ^ficiaJ  dignities,  as  privy  counfeOiors,  tlie  chan- 
cellors of  the  exchequer  and  duchy  of  Lancafter,  the  chief 
juftice  of  the  king's  bench,  the  mailer  of  the  rolls,  and  the 
Other  Englifli  judges)  follows  a  ifiigbt  banneret;  who  indeed 
by  ftatutes  5  Ric.  II.  ft,  2.  c.  4.  and  14  Ric.  11.  c.  xi«  is 
ranked  next  after  barons:  and  his  precedence  before  the 
younger  fons  of  vifcounts  was  confirmed  to  him  by  order  of 
king  James  I,  in  the  tenth  year  of  hb  reign  ^  But,  in  order 
to  entitle  himfelf  to  this  rank,  he  muft  have  been  created  by 
the  king  in  perfon,  in  the  field,  under  the  royal  banners,  in 
time  of  open  war*".  Elfe  he  ranks  after  baronets i  who  are 
the<oext  order;  which  title  is  a  dignity  of  inheritance,  cre- 
ated by  letters  patent,  and  ufually  defcendible  to  the  ifiiie  mak* 
It  was  firft  inftituted  by  king  James  the  firft,  A.  D.  1611. 
in  order  to  raife  a  competent  fum  for  the  redu£fcion  of  the  pro* 
vince  of  Ulfter  in  Ireland  ;  for  which  reafon  all  baronets  have 
the  arms  of  Ulfter  fuperaddcd  to  their  family  coat.  Next  fol- 
low knights  of  th  bath ;  an  order  inftituted  by  king  Henry  IV 


f  2  Inft.  29. 

I  Cafflden.  Brttgn,  /•  orJineu 

h  Bra^a.  /•  i.  c.  S. 

1  2  Inft.  667. 
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-and  revived  by  king  George  the  firft.  They  are  fo  called 
from  the  ceremony  of  bathing,  the  night  before  their  creation* 
The  laft  of  thefe  inferior  nobility  are  knights  bachelors  ;  the 
Snpft  antient,  though  the  loweft,  order  of  knighthood  amongft 
us:  for  we  have  an  inftance^of  king  Alfred's  conferring 
this  order  on  his  fon  Athelftan.  The  cuftom  of  the  antient 
Germans  was  to  give  their  young  men  a  (hield  and  a  lance 
in  the  great  council :  this  was  equivalent  to  the  toga  virilis 
of  the  Romans :  before  this  they  were  not  permitted  to  bear 
arms,  but  were  accounted  as  part  of  the  father's  houihold } 
after  it,  as  part  of  .the  community  **.  Hence  fome  derive  the 
ufage  of  knighting,  which  has  prevailed  all  over  the  weflern 
world,  fince  it's  reduction  by  colonies  from  thofe  northefti 
heroes*  Knights  are  called  in  Latin  equites  aurati  :  aurati^ 
from  the  giit  fpurs  they  wore  j  and  equites j  becaufe  they  al- 
ways ferved  on  horfeback :  for  it  is  obfervable  i^,  that  almoft 
all  nations  call  their  knights  by  fome  appellation  derived  from 
an  horfe.  They  are  aMb  called  in  our  law  milites^  becaufe  they 
formed  a  part  of  the  royal  army,  in  virtue  of  their  feodal  te- 
nures }  one  condition  of  which  was,  thnt  every  one  who  held 
a  knight's  fee  immediately  under  the  crown  (which  in  Ed- 
ward the  fecond's  time  ^  amounted  to  20  l.per  annum)  was  bb- 
'liged  to  be  knighted,  and  attend  the  king  in  his  wars,  or  fine 
for  his  noncompliance.  The  exertion  of  this  prerogative, 
as  an  expedient  to  raife  money  in  the  reign  of  Charles  the 
(irft,  gave  great  offence :  though  warranted  by  law,  and  the 
recent  example  of  queen  Elizabeth  :  but  it  was  by  the  ftatute 
16  Car.  L  c  16*  aboliihed;  and  this  kind  of  knighthood 
b^s,  fince  that  time,  fallen  into  great  difrcgard. 

I 

These,  fir  Edward  Coke  fays',  are  all  the  names  of 
dignity  in  this  kingdom,  efqulres  and  gentlemen  being  only 
names  of  worjhip.     But  before  thefe  laft  the  heralds  rank  all 


•»  Will.  Malmft.  nh.  a. 
•  Tac.  de  Morib,  Germ,  IJ. 
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colonelS)  ferjcants  at  law,  and  doftors  in  the  three  learned 
profeflions  •. 


<  The  rules  of  precedence  m  England 
taiy  be  reduced  to  the  following  cable  : 
In  which  thofe  marked  *  are  entitled 
to  the  rank  here  allotted  them^  by  fta. 
tute  31  Hen.  VIII.  €•  lo*^— marked 
•f-,  by  ftatute  i  W.  &  M.  c.  21.—^ 
aarkcd  ||y  by  letters  patent  9,  10,  and 

Tabls    of    P 

The  kiog^s  children  and  grandchildren* 
brethren. 

—  .  .  uncles. 

-  -  -  -  nephews. 
Archbiihop  of  Canterbury. 
Lord  chancellor  or  keeper,  if  a  baron. 
Aichbifhop  of  York. 
Lord  treafurer.  *% 
Lord  prefidcot  of  the  council.  >  if  barons. 
Lord  privy  feal.  J 
Lord  great  chamberlain.    But  ^ 


fee  private  ftat.  i  Geo.  I.  c.  3. 

Lord  high  conftable. 
Lord  marfhall. 
Lord  admiral. 

Lord  ftewardof  thehoufliold. 
Lord  chamberlain  of  the  bouf- 
hold. 
Dukes. 
MarqueHes. 
%  Dukes^  elded  fons. 

*  Earh. 

%  Marqoefles*  eldeft  fons* 
1  Dukes*  younger  fons« 

*  Vifcounts. 

X  Earls'  elded  fons. 

%  Marqutfles*  younger  (bns. 

*  Secretary  of  dace,  if  a  biibop* 
^  Bifhop  of  London. 

*  -  -  -  -  Durham. 

• .  Wincheder. 

*  Biihops. 

*  Secretary  of  date,  if  a  baron* 

*  Barons. 


V—  « 


14  Jac.  I.  which  fee  in  Seld.  t't.  ofhoa. 

II.  5.46.  and  II.  II.  3. marked  J, 

by  ^ntiem  ufage  and  edabliflied  cuftom; 
for  which  fee  (among  others)  Caoiden^i 
Britannia,  tit,  ordittes,  Milles*a  catalogue 
of  hon  ur,  eMt.  16x0.  and  Chamber- 
layne's  prefent  datcof  EBgland.h.3.ch.3, 

KXCXDEVCX. 

t  Speaker  of  the  houfe  of  commons. 

f  Lords  commilfioners  of  the  great  feaU 

J  Vifcounts'  elded  fons. 

J  Earls*  younger  fons. 

X  Barons*  elded  fons. 

II  Knights  of  the  Garter. 

II  Privy  counfcllors. 

11  Chancellor  of  the  exchequer* 

II  Chancellor  of  the  duchy. 

11  Chief  judice  of  the  king's  bench* 

11  Mader  of  the  rolls. 

II  Chief  judice  of  the  common  pleas.     ' 

II  Chief  b*ron  of  the  exchequer. 

II  Judges,  and  barons  of  the  coif. 

II  Knights  bannerets,  royal. 

II  Vifcount?*  younger  fons* 

II  Barons'  younger  fons. 

II  Baronets, 

II  Knights  bannerets. 

J  Knights  of  the  Bath. 

X  KAights  bachelors. 

II  Baronets*  elded  fons. 

II  Knights*  elded  fons. 

jl  Baronets*  younger  fons* 

II  Knights*  younger  fons* 

X  Colonels. 

X  Serjeants  at  law* 

%  Dodors. 

X  Efquires. 

X  Oentlemen* 

J  Yeomen. 

X  Tradcfmea* 

}  Artificers. 

X  Labourers. 


•  N.  B.    Married  women  and  widows  official, —  and  unmarried  wbmen  to  t^- 

are  entitled  to  the  fame  rank  among  each  fame  rank  as  their  elddt  brothers  wou'  • 

other,  as  their  hufl)andrf  would  rcfpec-  bear  among  men,   durinc  Jie  .ives  c 

lively  hatne  born  between  thcmfelves,  ex-  their  fathers*                   -  , 
(e^t  fuch  rank  is  merely  profefBonol  or 

•^         *  ESQJJIF.F^ 
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Esquires  and  gentlemen  are  confounded  together  by  Cr 
Edward  Cokei  who  obferves  %  that  every  efquire  is  a  gentle- 
mail)  and  a  gentleman  is  defined  to  be  one  qui  artna  gcrit^ 
who  bears  coat  armour^  the  grant  of  which  adds  gentility  ta 
a  man's  family :  in  like  manner  as  civil  ncdniityi  among  fhe 
Romans,  was  founded  in  the  jus  imagtnum,  ox  having  the 
image  of  one  anceftor  at  leaft>  who  had  borne  ibme  curul« 
office.     It  is  indeed  a  matter  fomewhat  unfettled,  what  con- 
ftitutes  the  diftinftiony  ix  who  is  a  real  efquire :  for  it  is  not 
an  eftatCi  however  large,  that  confers  this  rank  upon  it's 
owner.    Camden,  who  was  himfelf  a  herald,  dlftinguiAes 
them  the  moft  accurately  ;  and  he  reckons  up  four  forts  of 
them  ^ :  I.  The  eldeft  fons  of  knights,  and  their  eldeft  fons» 
in  perpetual  fucceilion  ^ :  2.  The  eldeft  fons  of  younger  (bns 
of  peers,  and  their  eldeft  fons  in  like  perpetual  fucceffion : 
both  which  fpecies  of  efquires  fir  Henry  Spelman  entitles 
armigeri  natalitU  \     3.  Efquires  created  by  the  king's  letters 
ipatent,  or  other  inveftiture ;  and  their  eldeft  fons.     4.  Ef- 
quires by  virtue  of  their  offices ;  as  juftices  of  the  peace,  and 
others  who  bear  any  office  of  truft  under  the  crown.  Tothefe 
may  be  added  the  efquires  of  knights  of  the  bath^  each  of 
whom  conftitutes  three  at  his  inftallation :  and  all  fordgn, 
nay,  Irifli  peers ;  for  not  only  thefe,  but  the  eldeft  fons  of 
peers  of  Great  Britain,  though  frequently  titular  lords,  are 
only  efquires  in  the  law,  and  muft  be  fo  named  in  all  legal 
proceedings  '.     As  for  gentlemen,  fays  fir  Thomas  Smith  % 
they  be  made  good  cheap  in  this  kingdom :  for  whoibever 
ftudieth  the  laws  of  the  realm,  who  ftudieth  in  the  univerfi** 
ties,  who  profefTcth  the  liberal  fciences,  and  (to  be  ihort)  who 
can  live  idly,  and  without  manual  labour,  and  will  bear  the 
port,  charge,  and  countenance  of  a  gentleman,  he  (hall  be  called 
mafter,  and  fliall  be  taken  for  a  gentleman.  A  yeoman  is  he  that 
hath  free  land  of  forty  (hillings  by  the  year;  who  was  antient- 
ly  thereby  qualified  to  ferve  on  juries,  vote  for  knight^  of  the 

•  2  Ittft.  668.  w  Gloff.  43 « 

«  UuJ.  s  3  laft.  30.    1  loft.  667. 

B  2  Jnft.  667«  r  ConunoAW.  tf  £ji|.  b.  i*  «.  sot 

(hirC} 
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{hire,  and  do  any  other  ad,  where  the  law  requires  one  that 
is  probus  et  legalis  homo  ** 

The  reft  of  the  commonalty  are  iradeftnen^  artificers^  and 
labourers  I  who,  (as  well  as  all  others)  mud  In  purfuance  of 
the  ftatute  i  Hen.  V.  c.  5.  be  ftiled  by  the  name  and  addition 
of  their  eftate,  degree,  or  myftery,  and  the  place  to  which 
^hey  belong,  or  where  they  have  been  converfant,  in  all  ori* 
jgtnal  writs  of  ai£lions  perfonal,  appeal^,  and  indi£lments,  upon 
which  procefs  of  outlawry  may  be  awarded ;  in  order,  as  it 
fhould  feem,  to  prevent  any  clandeftine  or  miftaken  outlawry^ 
by  reducing  to  a  fpecific  certainty  the  perfon  who  is  the  pbv 
je£(  pf  ^^s  procej&t 

f  4  Inft.  068t 
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OF  THE  MILITARY  AND  MARITIME 

STATES. 


TH  E  military  ftate  includes  the  whole  of  the  foldiery  i 
or,  fuch  perfons  as  are  peculiarly  appointed  among  the 
reft  of  the  people  for  the  fafeguard  and  defence  of  the  realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to ,  make  a 
diftin£b  order  of  thf  profeffion  of  arms.  In  abfolute  monar- 
chies this  is  neceffary  for  the  fafety  of  the  prince,  and  arifcs 
from  the  main  principle  of  their  conftitution,  which  is  tliat  of 
governing  by  fear :  but  in  free  ftates  the  profeflion  of  a  foldier, 
taken  fingly  and  merely  as  a  profeflion,  is  juftly  an  obje£l  of 
jealoufy.  In  thefe  no  man  fhould  take  up  arms,  but  with  a 
view  to  defend  his  country  and  it's  laws :  he  puts  not  off  the 
citizen  when  he  enters  the  camp ;  but  it  is  becaufe  he  is  a  ci- 
tizen, and  would  wi(h  to  continue  fo,  that  he  makes  himfelf 
for  a  while  a  foldier.  The  laws  therefore  and  conftitution  of 
thefe  kingdoms  know  no  fuch  ftate  as  that  of  a  perpetual 
ftanding  foldier,  bred  up  to  no  other  profeffion  than  that  of 
war :  and  it  was  not  till  the  reign  of  Henry  VII,  that  the  kings 
of  England  had  fo  much  as  a  guard  about  their  perfons. 

In 
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1 1)  the  time  of  our  Saxon  anceftorsy  as  appears  from  Ed"* 
ward  the  confeflbr's  laws  *,  the  military  force  of  this  kingdom 
was  in  the  hands  of  the  dukes  or  heretochsj  who  were  con* 
ftituted  through  every  province  and  county  in  the  kingdom  \ 
being  taken  out  of  the  principal  nobility,  and  fuch  as  were 
moft  remarkable  for  being  "  JapietUes^  jideles^  et  animtfii* 
Their  duty  was  to  lead  and  regulate  the  Engliih  armies,  with 
a  very  unlimited  power }  "  prout  eis  vifum  fuerit,  ad  honorem 
*<  corotiae  et  utilitatcm  regniJ^  And  becaufe  of  this  great 
-power  they  were  elefted  by  the  people  in  their  full  aflembly^ 
or  folkmote,  in  the  fame  manner  as  iherifFs  were  ele£ted :  fol- 
lowing flill  that  old  fundamental  maxim  of  the  Saxon  confti- 
tution,  tliat  where  any  officer  was  intruded  with  fuch  power, 
as  if  abufed  might  tend  to  the  oppreflion  of  the  people,  that 
power  was  delegated  to  him  by  the  vote  of  the  people  them- 
fehres  **.  So  too,  among  the  antient  Germans,  the  anceftors 
of  our  Saxon  forefathers,,  they  had  their  dukes,  as  v/ell  as 
kings,  with  an  independent  power  over  the  military,  as  the 
kings  had  over  the  civil  ftate.  The  dukes  were  elective,  the 
kings  hereditary  :  for  fo  only  can  be  confidently  un^erdood 
that  pafiage  of  Tacitus  %  **  rcgej  ex  nobilitatey  duces  ex  virtute 
^^  fumufit;"  in  condituting  their  kings,  the  family  or  blood 
royal  was  regarded  ;  in  chufuig  their  dukes  or  leaders,  war- 
like merit :  jud  as  Caefar  relates  of  their  ancedors  in  his  time, 
that  whenever  tliey  went  to  war,  by  way  either  of  attack  or 
defence,  they  eleSIed  leaders  to  command  them  ''•  ITiis  large 
fhare  of  power,  thus  conferred  by  the  people,  though  intended 
to  preferve  the  liberty  of  the  fubjcfl,  was  perhaps  unreafon- 
ably  detrimental  to  the  prerogative  of  the  crown  ;  and  ac-» 
cordingly  wc  iind  a  very  ill  ufe  made  of  it  by  Edric  duke  of 

«  r.  J*  bertto(hus»  f'Jf.  ihtd.     Sec  alfo  Bede, eccl,  h'fji*  A  ^, 

^  **  Jfii'uero'viri  cligur.turfer  etmmune  c,  lo. 

^^  coftfilium^proctmmuniut'ilitutert^mfper  e  De  morih*  Ctrm,  fm 

<«  prw'tncas  et  putrias  univerfus,  ct  per  «1  **  ii^tfum  helium  civitoi  out  ilhfum 

**JingulQstcmtcttti,if:pfen.f'Jimote,^cut  ^*  drferdit  aut  in/ert,  magiftratu:  yui  ti 

*'  et  vUecomJcs  pn'vin.iarum  et  comita'  •'  tellopratjintdthguntuft^^  DfMi»CalK 

**  tunm  ehgi  Jchin!."    LL,  Edw*  Con-  /•  6,  c,  22*. 

9  Mercia, 
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Mercia,  in  the  reign  of  king  Edmund  Ironfidc ;  who,  by  his 
office  of  dtikc  or  hcretoch,  was  entided  to  a  large  command 
in  the  king's  army,  and  by  his  repeated  treacheries  at  lall 
transferred  the  crown  to  Canute  the  Dane. 

It  feems  univerfaily  agreed  by  all  hiftorians,  ttat  king 
Alfred  firft  fettled  a  narional  militia  in  this  kingdom,  and  by 
his  prudent  difcipline  made  all  the  fubje£ig  of  his  dominion 
foldiers :  but  we  are  unfortunately  kft  in  the  dark  as  to  the 
particulars  of  this  his  fo  celebrated  regulation ;  though,  from 
what  was  laft  obferved,  the  dukes  feem  to  have  been  left  in 
poflelfion  of  too  large  and  independent  a  power :  which  en- 
abled duke  Harold  oii  the  death  of  Edward  the  confeflbr, 
though  a  ftranger  to  the  ropl  blood,  to  mount  for  a  (hort 
fpace  the  throne  of  this  kingdom,  in  prejudice  of  Edgar 
Atheling  the  rightful  heir. 

Upon  the  Norman  conqueft  the  feodal  law  W^  introduced 
here  in  all  it's  rigour,  the  whole  of  which  is  built  on  a  military 
plan.  I  fhall  not  now  enter  into  the  particulars  of  that  con^ 
ftitution,  which  belongs  more  properly  to  the  next  part  of 
our  commentaries ;  but  fliall  only  obferve,  that,  in  confo^ 
quence  thereof,  all  the  lands  in  the  kingdom  were  divided 
into  what  were  called  knights'  fees,  in  number  above  (ixty 
dioufand;  and  for  every  knight's  fee  a  knight  or  foldier,  m'tla^ 
was  bound  to  attend  the  king  in  his  warsj  for  forty  days  in  a 
year ;  in  which  fpace  of  time,  before  war  was  reduced  to  a 
fcience,  the  campaign  was  generally  iinifhed,  and  a  kingdom 
either  conquered  or  vidorious  ^.  By  this  means  the  king  had, 
without  any  expenfe,  an  army  of  (izty  thoufand  men  always 
ready  at  his  command.  And  accordingly  wc  find  one,  among 
the  laws  of  William  the  conqueror  \  which  in  the  king's 
name  commands  and  firmly  enjoins  the  perfonal  attendance  of 
all  knights  and  others  \  **  quod  hahtant  et  Uruant  fe  fanper  in 

•  The  Poles  tre,  eren  at  this  day,  fo  ^  or  forty  days,  in  a  year.      Mod.  Uo. 
tenacious  of  their  antient  cooftitation,    Hift.  ixxiv.  12. 
that  their  pofpolite^  or  nilitia,  cannot        f  c.  58.     See  Co.  Litt.  75,  76. 
Iw  compelled  to  (er?e  above  fix  weelcs, 

<*  armU 


**  armis  et  equhj  ut  deeet  et  opdrtet :  et  quodfempetJtntprompH 
*'  it  parati  ad  fervitiufn  fuum  integrum  miis  explendum  et  pera^ 
*<  gendum^  cum  opus  adfiteritj  fecundum  quod  debent  defeodis  et 
•*  tenementis  fms  de  jure  nobis  facereJ*  This  perfonal  fervice 
m  procefs  6f  time  degenerated  into  pecuniary  commtitations 
or  aids,  and  at  laft  the  military  part  of  the  feodal  fyftem  was 
abolifhed  at  the  reftoration^  by  ftatute  tz  Can  H.  c.  24. 

Im  the  mean  time  we  are  not  to  imagine  that  the  kingdoni 
tvas  left  wholly  without  defence  in  cafe  of  domeftic  infurrec« 
tionsy  or  the  profpe£l  of  foreign  invafions.  Befides  thofe,  who 
by  their  military  tenures  were  bound  to  perform  forty  days 
fervice  in  the  field,  firft  the  affife  of  arms,  enabled  27  Hen« 
ll »,  and  afterwards  the  ftatute  of  Winchefter  **,  under  Ed- 
ward I,  obliged  every  man,  according  to  his  eftate  and  degree, 
to  provide  a  determinate  quantity  of  fuch  arms  as  were  thea 
an  ufe,  in  order  to  keep  the  peace :  and  conftables  were  ap^ 
pcmited  in  all  hundreds  by  the  latter  ftatute,  to  fee  that  fuch 
arms  were  provided.  Thefe  weapons  were  changed,  by  the 
ftatute  4  &  5  Fh.  tc  M.  c.  a.  into  others  of  more  modern  fer- 
vice :  but  both  this  and  the  former  provifions  were  repealed 
in  the  reign  of  James  I  K  While  thefe  continued  in  force,  it 
was  ufual  from  tim:  to  time  for  our  princes  to  ifiue  commit- 
£ons  of  array,  and  fend  into  every  county  officers  in  whom 
they  could  confide,  to  mufter  and  array  (or  fet  in  military 
order)  the  inhabitants  of  every  diftriA ;  and  the  ^orm  of  the 
commiffion  of  array  was  fettled  in  parliament  in  the  5  Hen. 
IV,  fo  as  to  prevent  the  infertion  therein  of  any  new  penal 
elaufes  \  But  it  was  alfo  provided '  that  no  man  fliould 
be  compelled  to  go  out  of  the  kingdom  at  any  rate,  nor  out 
of  his  {hire  but  in  cafes  of  urgent  neceffity ;  nor  fhould  pro- 
vide foldiers  unlefs  by  confent  of  parliament.  About  the  reign 

t  Hoted.  A.  D*  ttZi.  ^  Rufliworth.  part.  3.  page  662.  ^fi 

1^  X  3  Edw.  I.  c.  6.  See  8  Rym.  3749  &c. 

i  Sot.  I  Jac.  I,  c.  25.  %i  Jac.  J.        >  Sut.  i  Edw.  111.  ft.  »•  c.  5.  9§  7* 
c  28.  a5  £4w.  UI.  ft.  5.  c.  8, 

of 
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of  king  Henry  the  eighth,  or  his  children,  Ireutenants  began 
%o  be  introduced  ",  as  ftanding  reprefentatives  of  the  crown, 
to  keep  the  counties  in  military  order;  for  we  find  them  men- 
tioned as  known  officers  in  the  ftatute  4  &  5  Ph.  &  M.  c.  3* 
though  they  had  not  been  then  long  in  ufe,  for  Camden  fpeaks 
of  them "  in  the  time  of  queen  Elizabeth,  as  extraordinary 
magiftrates  condituted  only  in  times  of  difficulty  and  danger. 
But  the  introdu£tion  of  thefe  commiffions  of  lieutenancy, 
which  contained  in  fubflance  t]ie  fame  powers  as  the  old  com-* 
millions  of  array,  caufed  the  latter  to  fall  into  difufe* 

In  this  ftate  things  continued,  till  the  repeal  of  the  ftatutes 
of  armour  in  tlie  reign  of  king  James  the  firft  :  after  which, 
when  king  Charles  the  firll  had,  during  Iiis  northern  expedi« 
lions,  ifl'ued  commiiTions  of  lieutenancy  and  exerted  feme 
military  powers,  which,  having  been  long  exercifed,  were 
thought  to  belong  to  the  crown,  it  became  a  queftion  in  the 
long  paiiiament,  how  far  the  power  of  the  militia  did  inhe-» 
rcntly  refide  in  the  king ;  being  now  .unfupported  by  any  fta- 
tute, and  founded  only  upon  immemorial  ufage.  This  quef- 
don,  long  agitated,  with  great  heat  and  refentment  on  both 
fides,  became  at  length  the  immediate  caufe  of  the  fatal  rup^ 
ture  between  the  king  and  his  parliament :  the  two  houfes  not 
only  denying  this  prerogative  of  the  crown,  the  legality  of 
which  perhaps  might  be  fomewhat  doubtful ;  but  alfo  feifing 
into  their  own  hands  the  entire  power  of  die  militia,  the  il- 
legaUty  of  which  ftep  could  never  be  any  doubt  at  all. 

Soon  after  the  reftoration  of  king  Charles  the  fecond, 
when  the  military  tenures  were  aboliihed,  it  was  thought 
proper  to  afcertain  the  power  of  the  militia,  to  recognize  the; 
Cole  right  of  the  crown  to  govern  and  command  them,  and  to 
put  the  whole  into  a  more  regular  method  of  military  fubor- 
dinatipn  ® :  and  the  order,  in  which  the  militia  now  ftands 

»  1 5  Rym.  75.  0  13  Car.  11.  c.  6.  14  Ctr.  II.  c.  3. 

«  Bnt.  joj.     £dit.  i594«  15  Car*  II,  c.  4* 
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by  law,  is  principally  built  upon  the  ftatUtes  which  were  then 
ena£ted«  It  is  true  the  two  laft  of  them  are  apparently  re- 
pealed )  but  many  of  their  provifions  are  re-enaded,  with 
the  addition  of  fome  new  regulations,  by  the  prefent  militia 
laws :  the  general  fcheme  of  which  is  to  difcipline  a  certain 
number  of  the  inhabitants  of  every  county,  chofcn  by  lot  for 
(y)  three  years,  and  officered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  com- 
million  from  the  crown.  They  are  not  compellable  to  march 
out  of  their  counties,  unlefs  in  cafe  of  invafion  or  af^ual  re- 
bellion within  the  realm,  (or  any  of  it's  dominions  or  ter- 
ritories ^)  nor  in  any  cafe  compellable  to  march  out  of  the 
kingdom.  They  are  to  be  exercifed  at  dated  times :  and  their 
difcipline  in  general  is  liberal  and  eafy ;  but  when  drawn  out 
into  adiual  fcrvice,  they  are  lubje£l  to  the  rigours  of  martial 
law,  as  necefTary  to  keep  them  in  order.  This  is  the  confti- 
tutional  fecurity,  which  our  laws  ^  have  provided  for  the  pub- 
lic peace,  and  for  protecting  the  realm  againft  foreign  or  do« 
meftic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troops 
and  more  regular  difcipline  were  efteemed  to  be  necefTary, 
than  could  be  expe£ked  from  a  mere  militia.  And  therefore 
at  fuch  times  more  rigorous  methods  were  put  in  ufe  for  the 
railing  of  armies  and  the  due  regulation  and  difcipline  of  the 
foldiery :  which  are  to  be  looked  upon  only  as  temporary 
cxcrefcences  bred  out  of  the  diftemper  of  the  date,  and  not  as 
any  part  of  the  permanent  and  perpetual  laws  of  the  kingdom. 
For  martial  law,  which  is  built  upon  no  fettled  principles, 
but  is  entirely  arbitrary  in  it's  decifions,  is,  as  flr  Matthew 
Hale  obferves  \  in  truth  and  reality  no  law,  but  fomething 
indulged  rather  than  allowed  as  a  law.  The  neceffity  of  order 

•  Stat.  16  Geo.  TIL  c.  3.  c.  14.  &  $9.    xgGee.  III.  c.  71.  [a6 

P  z  Geo.  III.  c.  lo.     9  Geo.  III.    G/o.  3.  r.  107.] 
c.  42.  x6Geo.  III.  c.  3.  18  Geo.  III.        9  Hift.  C.  L.  c.  2. 

{q\  [And  now  for  five  years  by  ftatote  26  Geo.  III.  c.  107. 
which  has  reduced  into  one  adl  the  laws  rekiting  to  the  militia.] 

Vol.  I.  D  d  and 
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and  difcifrfine  in  an  army  is  die  only  thing  which  can  give  it 
countenance ;  and  therefore  it  ought  not  to  be  permitted  in 
time  of  peace>  when  the  king's  courts  are  open  for  all  perfon» 
to  receive  juftice  according  to  the  laws  of  the  land.  Where* 
fore,  Thomas  earl  of  Lancafter  being  condemned  atPontefirad, 
15  Edw.  II.  by  martial  law»  his  attainder  wasreverfed  i  £dw» 
III.  becaufe  it»was  done  in  time  of  peace  ^.'  And  it  is  laid 
down '»  that  if  a  lieutenant^  or  other,  that  hath  commiflton 
of  martial  authority,  doth  in  time  of  peace  hang  or  otherwife 
execute  any  man  by  colour  of  martial  law,  this  is  murder  i 
for  it  is  againft  tnagna  carta  **  The  petition  of  right '  more- 
over enads,  that  no  foldier  fhall  be  quartered  on  the  fubje£}: 
without  his  own  confent ";  and  that  no  commiffiou  fhall  iflue 
to  proceed  within  this  land  according  to  martial  law.  And 
whereas,  after  the  reftoration,  king  Charles  the  fecond  kept 
up  about  five  thoufand  regular  troops,  by  his  own  autbority» 
for  guards  and  garrifons ;  which  king  James  the  lecond  by 
degrees  increafed  to  no  lefs  than  thirty  thoufand,  all  paid 
from  his  own  civil  ltd  \  it  was  made  one  of  the  articles  of  the 
bill  of  rights  ▼,  that  the  railing  or  keeping  a  (landing  army 
within  the  kingdom  in  time  of  peace,  unlefs  it  be  with  con- 
fent of  parlian^ent,  is  againft  law. 

But,  as  the  fafhion  of  keeping  (landing  armies  (which, 
was  firft  introduced  by  Charles  VII  in  France^  A^  Z),  1445  '') 
has  of  late  years  univerfally  prevailed  over  Europe,  (though 
fome  of  it's  potentates,  being  unable  themf^lves  to  maintaia 
them,  are  obliged  to  have  recourle  to  richer  powers,  and 
receive  fubfidiary  penfions  for  that  purpofe)  it  has  alfo  for 
many  years  paft  been  annually  judged  necefiary  by  our  legif* 
lature,  for  the  fafety  of  the  kingdom,  the  defence  of  the  pof- 
fcffions  of  thd  crown  of  Great  Britsun,  and  the  prefervation 
of  the  babnce  of  power  in  Europe,  to  maintain  even  in  time 

4  2  Brad.  Append.  59.  be  quartered  upon  the  gentry,  the  only 

V  3  Inft.  52.  httrntn  m  that  rapubtic.    Mod.  Vai«. 

•  <^h  »9«  Hift.  x«iy.  23. 
«  3  Car.  I.  See  alfoStaU  31  Car. II.        v  Stat,  i  W.  ft  M.  ft.  2.  c  s. 

^  ^  V  RobertloDy  Cha.  V.  i.  94« 
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of  peace  a  ftanding  body  of  troops,  under  the  command  of 
the  crown  ;  who  are  however  ipfofa^o  difbandcd  at  the  ex- 
piration of  every  year,  unlefs  continued  by  parliament.  And 
it  was  enadied  by  flatute  10  W.  III.  c.  i.  that  not  more  than 
twelve  thoufand  regular  forces  fliould  be  kept  on  foot  in  Ire- 
land, though  paid  at  the  charge  of  that  kingdom  \  which 
permiflion  is  extended  by  ilatute  8  Geo.  III.  c.  13.  to  16235 
men^  in  time  of  peace. 

To  prevent  the  executive  power  from  being  able  to  op- 
prefs>  fays  baron  Montefquieu  ',  it  is  requifite  that  the  armies 
with  which  it  is  entrufted  (hould  confift  of  the  people,  and 
have  the  fame  fpirit  with  the  people;  as  was  the  cafe  at  Rome, 
till  Marius  new*modelled  the  legions  by  enlifting  the  rabble 
of  Italy,  and  laid  the  foundation  of  all  the  military  tyranny 
that  enfued.  Nothing  then,  according  to  thefe  principles, 
ought  to  be  more  guarded  againft  in  a  free  ftate,  than  mak- 
ing the  military  power,  when  fuch  a  one  is  neceffary  to  be 
kept  on  foot,  a  body  too  diftin£b  from  the  people.  Like 
ours,  it  (liould^  wholly  be  compofed  of  natural  fubjeAs ;  it 
ought  only  to  be  enlifted  for  a  (hort  and  limited  time  ;  the 
foldiers  alfo  (hould  live  intermixed  with  the  people ;  no  fepa- 
rate  camp,  no  barracks,  no  inland  fortrefles  (liould  be  al- 
lowed. And  perhaps  it  might  be  ftill  better,  if,  by  difmifling 
a  dated  number  and  enlifting  others  at  every  renewal  of  their 
term,  a  circulation  could  be  kept  up  between  the  army  and 
the  people,  and  the  citizen  and  the  foldier  be  more  intimately 
conne£ied  together. 

To  keep  this  body  of  troops  in  order,  an  annual  aft  of 
parliartient  likewife  pafles,  '<  to  puniih  mutiny  and  defertlon, 
«*  and  for  the  better  payrtient  of  the  army  and  their  quarters." 
This  regulates  the  manner  in  which  they  arc  to  be  difperfed 
among  the  feveral  inn-keepers  and  viduallers  throughout  the 
kingdom  \  and  eftabliflies  a  law  martial  for  their  government. 

X  Sp.  L.  II.  6. 
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By  this,  among  other  things,  it  is  .enacted,  that  if  any  officer 
or  foldier  Ihali  excite,  or  join  any  mutiny,  or,  knowing  of 
it^  (hall  not  give  notice  to  the  commanding  officer :  or  (hall 
defert,  or  lift  in  any  otlier  regiment,  or  fleep  upon  his  pofty 
or  leave  it  before  he  is  relieved,  or  hold  correfpondence  with 
a  rebel  or  enemy,  or  ftrike  or  ufe  violence  to  his  fuperior  of- 
ficer, or  fliall  difobey  his  lawful  commands :.  fuch  offender 
(hall  fufFer  fuch  punifliment  as  a  ooiirt  martial  (hall  inSiSt^ 
though  it  extend  to  death  itfelf. 

« 

However  expedient  the  mod  ftricb  regulations  may  be  in 
time  of  a£tual  war,  yet,  in  times  of  profound  peace,  a  little 
relaxation  of  military  rigor  would  not,  one  ihould  hope,  be 
produ£liv6  of  much  inconvenience.  And,  upon  this  prin- 
ciple, though  by  our  (landing  laws  ^  (Itill  remaining  in  force, 
though  not  attended  to)  defertion  in  time  of  war  is  made 
felony,  without  benefit  of  clergy,  and  the  offence  is  triable 
by  a  jury  and  before  juftices  at  the  common  law  ;  yet,  by 
our  militia  laws  before-mentioned,  a  much  lighter  punilh- 
ment  is  inflifled  for  defertion  in  time  of  peace*  So,  by  the 
Roman  law  alfo,  defertion  in  time  of  war  was  punifhed  with 
death,  but  more  mildly  in  time  of  tranquillity  *.  But  our 
mutiny  a£l  makes  ho  fudi  diftinftion :  for  any  of  the  faults 
above-mentioned  are,  equally  at  all  times>  punifhable  with 
death  itfelf,  if  a  court  martial  (hall  think  proper.  This  dif- 
cretionary  power  of  the  Court  martial  is  indeed  to  be  guided 
by  the  diredlions  of  the  crown ;  which,  with  regard  to  mili- 
tary offences,  has  almoft  an  abfolute  legiflativc  power  *.  "  His 
«*  majeflyjfays  the  aft,  may  form  articles  of  war,  and  conditute 
♦<  courts  martial,  witli  power  to  try  any  crime  by  fuch  articles, 
«<  and  inflift  penalties  by  fentence  or  judgment  of  the  fame.*' 
A  vaft  and  moft  important  truft !  an  unliniited  power  to  create 
crimes,  and  annex  to  them  any  punifhments,  not  extending 
to  life  or  limb !  Thcfe  are  indeed  forbidden  to  be  inflifted, 

7  Stat.  ]8  H«n.  VI.  C.  19.  2  A?  3  gWen  to  the  lords  of  the  admiralty,  by 

£dw.  VI.  c.  2.  another  animal  a^  «  for  the  regulatioa 

»  Ff*  49.  16.  5*  "  of  his  majcfty'i  marine  forcet  whik 

M  A  like  power  over  the  marines  it  ^<  00  ftore.** 
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except  for  crinfies  declared  to  be  fo  puniiliable  by  this  aft ; 
^hich  crimes  we  have  juft  enumerated,  and,  among  vrhich, 
we  may  obferve  that  any  difobedience  to  lawful  commands  is 
one.  Perhaps  in  fome  future  revidon  of  this  a£l,  which  is 
in  many  refpefts  haftily  penned,  it  may  be  thought  worthy 
the  wifdora  of  parliament  to  afcertain  the  limits  of  military 
fubjcdion,  and  to  ena£t  exprefs  articles  of  war  for  the  go- 
vernment of  the  army,  aV  is  done  for  the  government  of  the 
navy  :  efpecially  as,  by  our  prcfent  conftitution,  the  nobi- 
lity and  gentry  of  the  kingdom,  who  ferve  their  country  as 
militia  officer^  are  annually  fubjefted  to  the  fame  arbitrary 
rule,  during  their  time  of  exercife. 

One  of  the  greateft  advantages  of  our  EngHfli  law  is,  that 
not  only  the  crimes  themfeives  which  it  punifhes,  but  alfo 
the  penalties  which  it  inflidts,  are  afcertained  and  notorious : 
nothing  is  left  to  arbitrary  difcretion  :  the  king  by  his  judges 
difpenfes  what  the  law  has  previouily  ordained  ;  but  is  not 
himfelf  the  legiflator.  How  much  therefore  is  it  to  be  re- 
gretted that  a  fet  of  men,  whofe  bravery  has  fo  often  pre- 
ferved  the  liberties  of  their  country,  fhould  be  reduced  to  a 
ftate  of  fervitude  in  the  midft  of  a  nation  of  freemen  !  for  fir 
Edward  Coke  will  inform  us  *,  that  it  is  one  of  the  genuine 
marks  of  fervitude,  to  have  the  law,  which  is  our  rule  of 
a(Elion,  either  concealed  or  precarious  :  *'  mifera  eft  fervitus 
*'  lAijiis  eft  vagutn  out  incogmtum"  Nor  is  this  ftatc  of  fer- 
vitude quite  confiftent  with  the  maxims  of  found  policy  ob* 
ferved  by  other  free  nations.  For,  the  greater  the  general 
liberty  is  which  any  ftate  enjoys,  the  niore  cautious  has  it 
ufually  been  in  introducing  flavery  in  any  particular  order  or 
profeiEon.  Thefe  men,  as  baron  Montefquieu  obferves  ^, 
feeing  the  liberty  which  others  poflefs  and  which  they  them- 
feives are  excluded  from,  are  apt  (like  eunuchs  in  the  eafteni 
feraglios)  to  live  in  a  ftate  of  perpetual  envy  and  hatred  to- 
wards the  reft  of  the  community  i  and  indulge  a  malignant 
plcafur'e  in  contributing  to  deftroy  thofe  privileges,  to  which 
they  can  never  be  ;Kinaittcd.    lience  have  many  free  ftates, 

•  4  loft.  33a.  b  Sp,  L.  15.  12. 
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by  departing  from  this  rule,  been  endangered  by  the  revolt  of 
their  ilaves :  while,  in  abfolute  and  defpotic  governments 
where  no  real  liberty  exifts,  and  confequently  no  invidious 
comparifons  can  be  formed,  fuch  incidents  are  extremely  rare* 
Two  precautions  are  therefore  advifed  to  be  obferved  in  all 
prudent  and  free  governments :  i  •  To  prevent  the  introduAion 
of  flavery  at  all :  or,  2.  If  it  be  already  introduced,  not  to  in* 
truft  thofe  flaves  with  arms ;  wha  will  then  find  thcmfelves 
an  overmatch  for  the  freemen.  Much  lefs  ought  the  foldicry 
to  be  an  exception  to  the  people  in  general,  and  the  only  ftatc 
of  Servitude  in  the  nation. 

But  as  foldiers,  by  this  annual  a£t,  are  thus  put  in  a  worfe 

condition  than  any  other  fubjecis,  fo  by  the  humanity  of  our 

ftanding  laws,  they  are  in  fome  cafes  put  in  a  much  better. 

By  ftacute  43  Eliz.  c.  3.  a  weekly  allowance  is  to  be  raifed 

in  every  county  for  the  relief  of  foldiers  that  are  fick,  hurt, 

and  maimed  i  not  forgetting  the  royal  hofpital  at  Chelfea  for 

fuch  as  are  worn  out  in  their  duty.      OfRcers  and  foldiers, 

that  have  been  in  the  king's  fervice,  are  by  feveral  ftatutes, 

enafted  at  the  clofe  of  feveral  wars,  at  liberty  to  ufc  any 

trade  or  occupation  they  are  Rt  for,  in  any  town  in  the  kuig- 

dom  (except  the  two  univerfities)  notwithftanding  any  ftatute, 

cudom,  or  charter  to  the  contrary.     And  foldiers  in  actual 

military  fervice  may  make  nuncupative  wills,  and  difpofe  of 

their  goods,  wages,  and  other  perfonal  chattels,  without  thofe 

forms,  folcmnities,  and  expenfes,  which  the  law  requires  in 

other  cafes  ^.     Our  law  does  not  indeed  extend  this  privilege 

fo  far  as  the  civil  law  ;  which  carried  it  to  an  extreme  that 

borders  upon  the  ridiculous.     For  if  a  foldier,  in  the  article 

of  death,  wrote  any  thing  in  bloody  letters  on  his  fhield,  or 

in  the  duft  of  the  field  with  his  fword,  it  was  a  very  good 

military  teftament  «*.     And  thus  much  for  the  miliury  ftatc, 

as  acknowleged  by  the  laws  of  England. 

e  Sut.  29  Car.  II.  c.  3.    5  W.  III.  ptilvert  infiripftrmt  lUdkfm^^  ifji  tern- 

e.  11.  ^.6.  pen  quoy  in  tradk^  n/itae  jTrtam  dertCtn' 

«l  Si  miTuts  quid  in  elypeo  Uteris  Jan^  quttnt,  bujujmodi  wluntAttmfi^iUm  ^ 

luintjuc  rutUantibus  adwiaverint^aut  in  oporttt.    (kd.  6.  ai.  15. 
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The  maritime  ftatc  is  nearly  related  to  the  former:  though 
much  more  agreeable  to  the  principles  of  our  free  conftitu- 
tion.   The  royal  navy  of  England  hath  ever  been  it's  greateft 
defence  and  ornafment  j  it  is  it's  antient  and  natural  ftrength ; 
the  floating  bulwark  of  the  ifland  ;    an  army,  from  which, 
however  (Irong  and  powerful,  no  danger  can  ever  be  appre- 
hended to  liberty :  and  accordingly  it  has  been  aOiduoufly  cul- 
tivated, even  from  the  earlieft  ages.     To  fo  much  perfeflion 
was  our  naval  reputation  arrived  in  the  twelfth  century,  that 
the  code  of  maritime  laws,  which  are  called  the  laws  of 
Oleron,  and  are  received  by  all  nations  in  Europe  as  the 
ground  and  fub(lru£lion  of  all  their  marine  conftitutions,  was 
confefledly  compiled  by  our  king  Richard  the  firft,  at  the  ifle 
of  Oleron  on  the  coaft  of  France,  then  part  of  the  pofleffions 
of  the  crown  of  England  *^     And  yet,  fo.  vaftly  inferior  were 
our  anceftors  in  this  point  to  the  prefent  age,  that  even  in  the 
maritime  reign  of  queen  Elizabeth  fir  Edward  Coke '  thinks 
it  matter  of  boaft,  that  the  royal  navy  of  England  then  con- 
fided of  three  and  thirty  fhips.    The  prefent  condition  of  our 
marine  is  in  great  meafure  owing  ^o  the  falutary  provifions  of 
the  (latutes,  called  the  navigation  a£ls ;  whereby  the  conftant 
increafe  of  Englifh  fliipping  and  feamen  was  not  only  encou- 
raged, but  rendered  unavoidably  neceflary.     By  the  ftatute 
5  Ric.  Ilf  c.  3.  in  order  to  augment  the  navy  of  England, 
then  greatly  diminiflied,  it  was  ordained,  that  none  of  the 
king's  liege  people  fliould  (hip  any  merchandize  out  of  or  into 
the  realm  but  only  in  fliips  of  tlie  king's  ligeaqce,  on  pain  of 
forfeiture.     In  the  next  year,  by  ftatute  6  Ric.  II.  c.  8.  this 
wife  provifion  was  enervated,  by  only  obliging  the  merchants 
fo  give  Englifh  fhips  (if  able  and  fufficient)  the  preference, 
^ut  the  moft  beneficial  ftatute  for  the  trade  and  commerce  of 
thefe  kingdoms  is  that  navigation-a£t,  the  rudiments  of  which 
were  firft  framed  in  1650  *,  with  a  narrow  partial  view :  being 
intended  to  mortify  our  own  fugar  iflands,  which  were  difaf- 
feftcd  to  the  parliament  and  ftill  held  out  for  Charles  II,  by 
Jlopping  the  gainful  trade  which  tliey  then  carried  on  with  the 

«  4  Inft.  144.  Cautumei  Jela  nur>%»        I  ScobeU.  131. 
i  4  Inft.  50. 
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Dutch  ^;  and  at  the  fame  time  to  clip  the  wings  of  thofe  our 
opulent  and  afpiring  neighbours.  This  prohibited  all  (hips  of 
foreign  nations  from  trading  with  any  Englilh  plantations 
wfthout  licence  froni  the  council  of  (late.  In  165 1  j  the 
prohibition  was  extended  alfo  to  the  mother  country :  and 
no  goods  were  fufFcred  to  be  imported  into  England,  or  any 
of  it's  dependencies,  in  any  other  than  Englifh  bottoms  ; 
or  in  the  fliips  of  that  European  nation,  of  which  the  mer- 
chandize imported  was  the  genuine  growth  or  manufa£iure« 
At  the  reftoration,  the  former  provifions  were  continued,  by 
(latute  12  Car.  II.  c.  18.  with  this  very  material  improve- 
ment, that  the  mafter  and  three-fourths  of  the  n\ariners  (hall 
alfo  be  Englifli  fubje£ks  (a). 

Many  laws  have  been  made  for  the  fupply  of  the  roy^ 
navy  with  feamen ;  for  their  regi\lation  ^en  on  board ;  and 
to  confer  privileges  and  rewards  on  them  during  and  after 
their  fervioe. 

!•  First,  for  their  fupply.  The  power  of  imprefling  fea- 
faring  men  for  the  feaTervice  by  the  king's  commiilion,  has 
been  a  matter  of  fome  difpute,  and  fubmitted  to  with  gre^ 
Telu£lance ;  though  it  hath  very  clearly  and  learnedly  been 
{hewn,  by  fir  Michael  Fofter ',  that  the  pra£bice  of  imprefC- 
ing,  and  granting  powers  to  the  admiralty  for  tliat  purpofe,  is 
of  very  antient  date,  and  hath  been  uniformly  continued  by 
a  regular  feries  of  precedents  to  the  prefent  time :  whence  he 
concludes  it  to  be  part  of  the  common  law  ^.  The  difficulty 
arifes  from  hence,  that  no  ftatute  has  exprefsly  declared  this 
power  to  be  in  tlie  crown,  though  many  of  them  very  ftrongly 
impiy  it.  The  ftatute  2  Ric.  11.  c.  4.  fpeaks  of  mariners  be- 
ing arretted  and  retained  for  the  king's  fervice,  as  of  a  thing 
well  known  and  praQifed  without  difpute ;  and  provides  a 
remedy  againft  their  running  away.     By  a  later  ftatute  *,  if 

1>  Mod.  Un.  Hift.  xli.  289.  k  See  alfo  Comb.  145.     Barr.  334* 

j  Scobell.  176.  1  Stat.  2  &  3  Ph.  &  M.  c.  16. 

*  Rep.  154. 

{a)  And  thefe  afts  have  been  farther  enforced  and  rendered 
more  elFedual  by  ilatutes  z6  Geo.  III.  c.  60.  and  27  Geo.  III. 

any 
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'  any  waterman,  who  ufes  the  river  Thames,  fliall  hide  himfcif 
during  the  execution  of  any  commiflion  of  prefRug  for  the 
king's  fervicc,  he  is  liable  to  heavy  penalties.  By  another  ", 
no  fiftierman  iball  be  taken  by  the  queen's  commiflion  to  fcrvc 
as  a  mariner  ^  but  the  commifEon  fliall  be  firft  brought  to  two 
juftices  of  the  peace,  inhabiting  near  the  fea  coaft  where  the 
mariners  are  to  be  taken,  to  the  intent  that  t^ie  jufl:icesf  may 
chufe  out  and  return  fuch  a  number  of  able-bodied  men,  as 
in  the  commiflion  are  contained,  to  ferve  her  majefl;y.  And, 
by  others ",  efpecial  protections  are  allowed  to  feamen  in 
particular  circumftances,  to  prevent  them  from  being  im- 
prefled.  And  ferrymen  are  alfo  faid  to  be  privileged  from 
being  imprefled,  at  common  law  **•  All  which  do  moft  evi- 
dently imply  a  power  of  impreflTmg  to  refide  fomewhere  j 
and,  if  any  where,  it  muft  from  the  fpirit  of  our  conftitu- 
tion,  as  well  as  from  the  frequent  mention  of  the  kin^'« 
commiflion,  refide  in  the  crown  alone, 

"  But,  befides  this  method  of  Imprefling,  (which  is  only  dc-» 
fenfible  from  public  neceflity,  to  which  all  private  confider- 
ations  muft  give  way)  there  arc  other  ways  that  tend  to  , 
the  incrcafe  of  feamen,  and  manning  the  royal  navy.  Pariflies 
may  bind  out  poor  boys  apprentices  to  mafters  of  merchant- 
men, who  fliall  be  protefted  from  imprefliing  for  the  firft  three 
years;  and  if  they  are  imprefled  afterwards,  tlie  matters  fliall 
be  allowed  their  wages  p  :  great  advantages  in  point  of  wages 
arc  given  to  volunteer  feamen  in  order  to  induce  them  to  en- 
)ter  into  his  majefty's  fervicc  ^ :  and  every  foreign  feaman,  who 
/luring  a  war  fliall  ferve  two  years  in  any  man  of  war,  mcr- 
i:hantman,  or  privateer,  is  naturalized  ipfofadlo  ^  About  the 
middle  of  king  William's  reign,  a  fcheme  was  fet  on  foot  • 
for  a  ;regifter  of  feamen  to  the  number  of  thirty  thoufand,  for 

m  Stat.  5  Eli«.  c.  5.  •  Sav.  14.. 

a  Sec  Stat.  7  &  8  W.  III.  c.  ai.  P  Stat.  2  Ann.  c.  6. 

»Ann.  c.6.4&5Ann.  c.  19.  13GC0.  9  Sut.  31  Geo.  IT.  c.  10. 

II.  c.  17.  %  Ceo.  III.  c.  15.  II  Ceo.  '  Sut.  13  Geo.  II.  c.  3. 

III.  c.  38.  19  Geo.  111.  c.  75,  &W.  •  Stat.  7  &  8  W.  111.  c.  zu 
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9  conllant  and  regular  fupply  of  the  king's  fleet ;  with  great 
prWilegee  to  the  regiftered  men,  and,  on  the  other  hand, 
heavy  penalties  in  cafe  of  their  non-appearance  when  fal]e4 
for :  but  this  regiftry,  being  judged  to  be  inefieftual  as  well 
as  opprcffive,  was  aboliflied  by  ftatute  9  Ann.  c.  21, 

2.  The  method  of  ordering  feamen  in  the  royal  fleet,  and 
keeping  up  a  regular  difcipline  there,  is  direftcd  by  certain 
cxprefs  rules,  articles,  and  orders,  firft  enaftcd  by  the  autho* 
riiy  of  parliament  foon  after  the  reftoration  *5  but  fince  new-v 
modelled  and  altered,  after  the  peace  of  Aix  la  Chapelle  ",  to 
remedy  fome  defefts  which  were  of  fatal  confequence  in  con- 
ducing the  preceding  war.  In  thefe  articles  of  the  navy  aI-» 
mod  every  poflible  offence  is  fet  down,  and  the  punifliment 
thereof  annexed :  in  which  refpeft  the  feamen  have  much  the 
advantage  over  their  brethren  in  the  land  fervice ;  whofc  ar-t 
tides  of  war  are  no^  enafted  by  parliament,  but  framed  from 
time  to  time  at  the  pleafure  of  the  crown.  Yet  from  whence 
this  diftinf^ion  arofe,  and  why  the  executive  power,  which 
is  limited  fo  properly  with  regard  to  the  navy,  fhould  be  fo 
cxtenfive  with  regard  to  the  army,  it  is  hard  to  aflign  a  rca- 
fon :  unlefs  i^  proceeded  from  the  perpetual  ef^ablifhment  of 
the  navy,  which  rendered  a  permanent  law  for  their  regulsn 
tion  expedient ;  and  the  temporary  duration  of  the  army^ 
which  fubfifted  only  fron^  year  to  year,  and  might  therefore 
with  lefs  danger  be  fubje^led  to  difcretionary  government, 
But,  whatever  was  apprehended  at  the  firft  formation  of  the 
mutiny  aft,  the  regular  renewal  of  our  ftanding  force  at  the 
entrance  of  every  year  has  made  this  diftinflion  idle.  For,  if 
from  experience  paft  we  may  judge  of  future  events,  the 
army  is  now  laftingly  ingrafted  into  the  Britifli  conftitution  ^ 
with  this  Angularly  forti^nate  circumftance,  that  any  branch 
of  the  legiflature  may  annually  put  an  end  to  it's  legal  exift^ 
ence,  by  refufing  to  concur  in  it's  continuance. 


t  Stat.  13  Car.  II.  ft.  i.  c.  9.  by  19  Oep.  III.  c.  17. 

u  Stat.  22  Geo. -11.  c.  13.  am^ade^ 


3.  With 


Ch.13*  «/ Persons,  411 

3,  With  regard  to  the  {)rivileges  conferred  on  failorsi 
they  are  pretty  much  tlie  fame  with  thofe  conferred  on  foU 
dicrs  ;  with  regard  tP  relief  when  maimedj  or  wounded,  or 
fuperannuatedi  either  by  county  rates,  or  the  royal  hofpital 
at  Greenwich ;  with  regard  alfo  to  the  cxcrcife  of  trades^ 
and  the  power  of  making  nuncupative  tedaments  :  and  faxs 
thcr  ^,  no  feaman  aboard  his  majefty's  fliips  can  be  arreftcd 
for  any  debt,  unlefs  the  fame  be  fworn  to  amount  to  at  Icaft 
twenty  pounds  )  though,  by  the  annual  mutiny  a£ts,  a  folr 
dier  may  be  arreiled  for  a  debt  which  extends  to  half  that 
Yi^xiei  t>ut  not  to  a  lefs  amount. 

V  Sut.  31  Geo*  II.  c.  io« 
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CHAPTER     THE     FOURTEENTH. 


OF    MASTER    AND    SERVANT. 


HAVING  thus  commented  on  the  rights  and  duties  of 
perfons,  as  {landing  in  the  public  relations  of  magis- 
trates and  people,  the  method  I  have  marked  out  now  leads 
me  to  confider  tlielr  rights  and  duties  in  private  oeconomical 
gelations. 

The  three  great  relations  in  private  life  are,  i.  That  of 
majler  andfervant;  which  is  founded  in  convenience,  where- 
by a  man  is  directed  to  call  in  tlie  afliflance  of  others^  where 
his  own  Ikill  and  labour  will  not  be  fufBcient  to  anfwer  the 
caree  incumbent  upon  him.  2.  That  of  hujband  and  ivife; 
which  is  founded  in  nature,  but  modified  by  civil  fociety  : 
the  one  dire£ling  man  to  continue  and  multiply  his  fpedes, 
the  other  prefcribing  the  manner  in  which  that  natural  im- 
puife  muft  be  confined  and  regulated.  3.  That  oi  parent  and 
ihildi  which  is  confcqucntial  to  that  of  marriage,  being  it's 
principal  end  and  defign  :  and  it  is  by  virtue  of  this  relation 
that  infants  are  protc£led,  maintained,  and  educated.  But, 
fince  the  parents,  on  v/hom  this  care  is  primarily  incumbent, 
may  be  fnatchcd  away  by  death  before  tliey  have  completed 
their  duty,  the  law  has  therefore  provided  a  fourth  relation  j 
4.  That  of  piardian  and  wardy  which  is  a  kind  of  artificial 
parentage,  in  order  to  fupply  the  deficiency,  whenever  it 
happens,  of  the  natural.  Of  all  thefe  relations  in  their 
order. 

13  I^f 
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In  difcufling  the  relation  of  majler  VLtid /ervani,  t  fliall, 
firft,  confider  the  feveral  forts  of  fervants,  and  how  this  re- 
lation IS  created  and  deftroyed :  fecondly,  the  efFeft  of  this 
relation  with  regard  to  the  parties  themfehxs :  and,  laftly, 
it^5  effe£l- with  regard  toother  perfons. 

I.  As  to  the  feveral  forts  of  fervants :  I  have  formerly  ol>- 
ferved  •  that  pure  and  proper  flavery  does  not,  nay  cannot> 
fabfift  in  England :  fuch  I  mean,  whereby  an  abfolutc  and 
unlimited  power  i«  given  to  the  mafter  over  the  life  and  for- 
tane  of  the  flave.  And  indeed  it  is  repugnant  to  reafoil,.  and 
the  principles  of  natural  law,  that  fuch  a  ftate  fhould  fubfift 
any  where.  The  three  origins  of  the  right  of  flavery,  af- 
figned  by  Juftinian  *»,  are  all  of  them  built  upon  felfe  foun- 
ciations  *=.  As,  firft,  flavery  is  held  to  arifc  "  Jure  gentium^' 
from  a  ftate  of  captivity  in  war ;  whence  flavcs  arc  called 
tnancipiaf  quaft  manu  capti.  The  conqueror,  fay-  the  civi- 
lians, had  a  right  to  the  life  of  his  captive  \  and,  having  fpated 
that,  has  a  right  to  deal  with  him  as  he  pleafes.  But  it  is  an 
untrue  pofition,  when  taken  generally,  that  by  the  law  of  na- 
trire  or  nations,  a  man  may  kill  his  enemy :  he  has  only  a  right 
to  kill  him,  iii  particular  cafes  ;  in  cafes  of  abfolute  neceflity, 
for  felf-defence  ;  and  it  is  plain  this  abfolute  neceflity  did  not 
fubfift,  fince  the  viftor  did  not  a£lually  kill  him,  but  made  him 
prifoner.  War  is  itfelf  juftifiablc  only  oh  principles  of  felf- 
prefervation  ;  and  therefore  it  gives  no  other  right  over  pri- 
foners  but  merely  to  difable  them  from  doing  harm  to  us,  by 
confining  their  perfons :  much  lefs  can  it  give  a  right  to  kill, 
torture,  abufe,  plunder,  or  even  to  enflave,  an  enemy,  when 
the  war  is  over.  Since  therefore  the  right  of  making^  flaves  by 
captivity  depends  on  a  fuppofed  right  of  flaughter,  that  foun- 
dation failing,  the  confequence  drawn  from  it  muft  fail  like- 
wife.  But,  fecondly,  it  is  faid  that  flavery  may  begin  ^^jure 
«*  ctvili  ;**  when  one  man  fells  himfelf  to  another.  This,  if 
only  meant  of  contracts  to  fervc  or  work  for  another,  is  very 

s  Pig.  197«  tK  ancUlU  r.(,J!ris»    htfi,  i*  3.  4* 
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juft  :  but  wlieil  applied  to  ftridl  flavery,  in  die  fenfe  of  the 
laws  of  old  Rome  or  modem  Barbary,  is  alfo  impoflible. 
Every  fate  implies  a  price,  a  quid  ptp  que^  an  equivalent 
given  to  the  feller  in  lieu  of  what  he  transfers  to  the  buyer : 
but  what  equivalent  can  be  given  for  life,  and  liberty,  both  of 
which  (in  abfolute  flavery)  are  held  to  be  in  the  mailer's  dif- 
pofal  ?  His  property  alfo,  the  very  price  he  feems  to  receive, 
devolves  ipfofa^o  to  his  mafter,  the  inftant  he  becomes  his 
Have.  In  this  cafe  therefore  the  buyer  gives  nothing,  and  the 
feller  receives  nothing  :  of  what  validity  then  can  a  fale  be» 
which  deftroys  the  very  principles  upon  which  all  fales  are 
founded  ?  Laftly,  we  are  told,  that  befides  thefe  two  ways 
by  which  Aaves  ^^  fiunt^^  or  are  acquired,  they  may  alfo  be 
hereditary:  ^* fervi  nafcuntur ;^  the  children  of  acquired 
flaves  are  jure  naturae^  by  a  negative  kind  of  birthright, 
flaves  alfo.  But  this,  being  built  on  the  two  former  rights, 
mufl  fall  together  with  them.  If  neither  captivity,  nor  the 
fale  of  one's  felf,  can  by  the  law  of  nature  and  reafon  reduce 
the  parent  to  flavery,  much  lefs  can  they  reduce  the  ofispring* 

Upon  thefe  principles  the  law  of  England  abhors,  and 
will  not  endure  the  exiftence  of,  flavery  within  this  nation : 
fo  that  when  an  attempt  was  made  to  introduce  it,  by  ftatute 
I  Edw.  VI.  c.  3.  which  ordained,  that  all  idle  vagabonds 
fliould  be  made  flaves,  and  fed  upon  bread  and  water,  or  fmall 
drink,  and  rcfufe  meat ;  (hould  wear  a  ring  of  iron  round 
their  necks,  arms,  or  legs ;  and  (hould  be  compelled  by  beat- 
ing, chaining,  or  othcrwife,  to  perform  the  work  afligned 
them,  were  it  never  fo  vile ;  the  fpirit  of  the  nation  could 
not  brook  tins  condition,  even  in  the  moil  abandoned  rogues ; 
and  therefore  this  ilatute  was  repealed  in  two  years  after- 
wards *'.  And  now  it  is  laid  down ',  that  a  flave  or  negro, 
the  iuftunt  he  lands  in  England,  becomes  a  freeman ;  that  is, 
the  law  will  prote£k  him  in  the  enjoyment  of  his  perfon,  and 
his  property.  Yet,  with  regard  to  arty  right  which  the  raaf- 
ter  may  have  lawfully  acquired  to  the  perpetual  fervice  of  John 
or  Thomas,  this  will  remain  exa£Uy  in  the  fame  ftate  as  be- 

'^Sttt.  \U^  Edw.  VI.  c.  i6.  e  Salk.  666* 
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fore :  for  this  is  no  more  than  the  fame  ftate  of  fubje£lion  for 
life,  which  every  apprentice  fubmits  to  for  the  fpace  of  feven 
yearSj  or  fometimes  for  a  longer  term.  Hence  too  it  follows, 
^at  the  infamous  and  unchriftian  practice  of  withholding 
bapti(m  from  negro  fervants,  left  they  ihould  thereby  gain 
their  liberty,  is  totally  without  foundation,  as  well  as  with- 
out excufe.  The  law  of  England  a£):s  upon  general  and  ex« 
tenfive  principles  :  it  gives  liberty,  rightly  underftood,  that 
is,  protection  to  a  jew,  a  turk,  or  a  heathen,  as  well  as  to 
thofe  who  profefs  the  true  religion  of  Chrift ;  and  it  will  not 
diflblve  a  civil  obligation  between  mafter  and  fervant,  on  ac- 
count of  the  alteration  of  faith  in  either  of  the  parties  :  but 
the  Have  is  entitled  to  the  fame  protedlion  in  England  before, 
RS  after,  baptifm  ;  and,  whatever  fervice  the  heathen  negro 
owed  of  right  to  his  American  mafter,  by  general  not  by  lo- 
cal law,  the  fame  (whatever  it  be)  is  he  bound  to  render 
when  brought  to  England  and  made  a  chriftian. 

I.  The  firft  fort  of  fervants  therefore,  acknowleged  by  the 
laws  of  England,  are  mental  fervants  ;  fo  called  from  being 
intra  moenia,  or  domeftics.  The  contra£l  between  them  and 
their  mafters  arifes  upon  the  hiring.  If  the  hiring  be  general 
without  any  particular  time  limited,  the  law'conftrues  it  to 
be  a  hiring  for  a  year  ^ ;  upon  a  principle  of  natural  equity, 
that  the  fervant  (hall  ferve,  and  the  mafter  maintain  him, 
throughout  all  the  revolutions  of  the  refpe£live  feafons  ^  as 
well  when  there  is  work  to  be  done,  as  when  there  is  not  <  : 
but  the  contra6i  may  be  made  for  any  larger  or  fmaller  term. 
All  fingle  men  between  twelve  years  old  and  fixty,and  married 
ones  under  thirty  years  of  age,  and  all  fingle  women  between 
twelve  and  forty,  not  having  any  vifible  livelihood,  are  com- 
pcHable  by  two  jufticcs  to  go  out  to  fervice  in  hufbandry  or 
certain  fpecific  trades,  for  the  promotion  of  honeft  induftry : 
and  no  mafter  can  put  away  his  fervant,  or  fervant  leave  his 
mafter,  after  being  fo  retained,  either  before  or  at  the  end  of 
his  term,  without  a  quarter's  warning ;  unlefs  upon  reafon- 

f  Co.  Litt.  4a.  t  F.N.  B.  168. 
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able  caufe  to  be  allowed  by  a  juftice  of  the  peace  ^ :  but  they 

may  part  by  confent,  or  make  a  fpecial  bargain* 

« 

2.  Another  fpecies  of  fcrvants  arc  called  appntaices  (from 
epprendrey  to  learn)  and  are  ufually  bound  for  a  term  of  years, 
by  deed  indented  or  indentures,  to  ferve  their  mafters,  and 
be  maintained  and  inftruftcd  by  them.  This  is  ufually  done 
to  perfons  of  trade,  in  order  to  learn  their  art  and  myftcry  ; 
and  fometimes  very  large  fums  are  given  with  them,  as  a  pre- 
mium for  fuch  their  inftruftion  :  but  it  may  be  done  to  huf- 
bandmen,  nay  to  gentlemen,  and  others.  And*  children  of 
poor  perfons  may  be  apprenticed  out  by  the  overfeers,  with 
confent  of  two  juftices,  till  twenty-one  years  of  age,  to  fuch 
perfons  as  are  thought  fitting ;  who  are  alfo  compellable  to 
take  them ;  and  it  is  held,  that  gentlemen  of  fortune,  and 
clergymeft,  are  equally  liable  with  others  to  fuch  compul- 
fion  ^  :  for  which  purpofes  our  ftatuteshave  made  the  inden- 
tures obligatory,  even  though  fuch  parifli-apprenticc  be  a 
minor  K  Apprentices  to  trades  may  be  difcharged  on  reafon- 
able  caufe,  cither  at  the  requeft  of  themfelves  or  matters,  at 
the  quarter-feflions,  or  by  one  juftice,  with  appeal  to  the  fef- 
fions  ™ ;  who  may,  by  the  equity  of  the  ftat«te,  if  they  think 
it  reafoiiable,  dired  reftitution  of  a  ratable  fhare  of  the  money 
given  with  the  apprentice  " :  and  parifh-apprentices  may  be 
difcharged  in  the  fame  manner,  by  two  juftices  °.  But  if  an 
apprentice,  with  whom  lefs  than  ten  pounds  hath  been  given, 
runs  away  from  his  mafter,  he  is  compellable  to  ferve  out  his 
time  of  abfence,  or  make  fatisfafiion  for  the  fame,  at  any 
time  within  feven  years  after  the  expiration  of  his  original 
coniraft  p.  * 

3.  A  THIRD  fpecies  of  fervants  are  labourers^  who  are  only 
hired  by  the  day  or  the  week,  and  do  not  live  intra  moema,  as 

h  Stat.  5  tliz.  c.  4*  '  Stat.  5  ElJr.  c.  4.  43  EH*,  c.  %$ 

*  Stat.  5  E!i».  c.  4.  43  Eli*,   c.  i.  Cro.  Car.  179. 

1  Jac.  I.  C.25.  7jac.  I.C.3.  8  &9W.  m  Sut.   5  Eli*,  c.  4. 
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part  of  the  family;  concerning  whom  the  ilatutes  before 
cited  '1  have  made  many  very  good  regulations :  i.  Direfling 
that  all  perfons  who  have  no  viiible  ejBFe£ls  may  be  compelled 
to  work  :  2.  Defining  how  long  they  muft  continue  at  work 
in  fummer  and  in  winter  :  3.  Puniihing  fuch  as  leave  or  defert 
their  work  :  4.  Empowering  the  juftices  at  felTions^  or  the 
flieriflFof  the  county,  to  fettle  their  wages  :  and  5.  Infliding 
penalties  on  fuch  as  either  give,  or  exzGt,  more  wages  than 
are  fo  fettled. 

4.  There  is  yet  a  fourth  fpecies  of  fervants,  if  they  may 
be  fo  called,  being  rather  in  a  fuperior,  a  minifterial,  capa- 
city 5  fuch  -^^  Jienvards^  faElorSy  and  bailiff's  :  whom  however 
the  law  confiders  as  fervants  pro  tempore^  with  regard  to  fuch 
of  their  afts  as  afFedl  their  mafter's  or  employer's  property^ 
Which  leads  me  to  confider, 

.  II.  The  manner  in  which  this  relation,  of  fervice,  afFe£is 
either  the  matter  or  fervant.  And,  firft,  by  hiring  and  fer- 
vice for  a  year,  or  apprenticefiiip  under  indentures,  a  perfon 
gains  a  fettlement  in  that  parifli  wherein  he  laft  ferved  forty 
days '.  In  the  next  place  perfons,  ferving  feven  years  as  ap- 
prentices to  any  trade,  have  an  exclufive  right  to  exercife  that 
trade  in  any  part  of  England ".  This  law,  with  regard  to  the 
exclufive  part  of  it,  has  by  turns  been  looked  upon  as  a  hard 
law,  or  as  a  beneficial  one,  according  to  the  prevailing  humour 
of  the  times :  which  has  occafioned  a  great  variety  of  refolu- 
tions  in  the  courts  of  law  concerning  it ;  arid  attempts  have 
been  frequently  made  for  it's  repeal,  though  hitherto  Avithout 
fuccefs.  At  common  law  every  man  might  ufe  what  trade 
he  pleafed ;  but  this  ftatute  reftrains  that  liberty  to  fuch  as 
have  ferved  as  apprentices :  the  adverfaries  to  which  provifion 
fay,  that  all  reftridlions  (which  tend  to  introduce  monopolies) 
are  pernicious  to  trade  ;  the  advocates  for  it  allege,  that  un-^ 
flcilfulnefs  in  trades  is  equally  detrimental  to  the  public,  as 
nionopolies.    This  reafon  indeed  only  extends  to  fuch  trades, 

q  Stat.  5  Elis,  c«  4*    6  Geo.  IH.        *  See  page  364. 
c.  26.  •  Stat.  5  Elis.  c.  44  ^.  31. 
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fn  the  exerclk  whiti€til'fkmh  ftqimcd :  Imt^nodier  bf  Am 
iirguments  goes  much  fardM^j  vht.  that  appretidceihips  are 
nfeful  to  the  cornmonwcaWi,  lyy  employing  of  youth,  and 
learning  them  to  be  e^rlyinduftriods  ;1)tit-thdt  no  one  wbuld 
be  induced  to  tmdcrgo  a  Teten  iyears  fenritude,  if  others, 
though  equally  ikilful,  vrttt  allowed  the  fame  advantages 
trithout  having  undergone  the  fame  ilifcipline  :  and  in  this 
there  feems  to  be  much  reafon.  However,  the  refohitioitsof 
the  courts  have  in  general  rather  confined  than  extended  the 
reftrifHon.  No  trades  are  held  to  be  within  the  ftatute,  but 
fuch  as  were  in  being  at  the  making  of  it ' :  for  trading  in  a 
country  village,  apprenticcfhips  are  not  rcquilite  "  :  and  fol- 
lowing the  trade  feven  years  without  any  efle£lual  profecu- 
tion  (either  as  a  mailer  or  a  fervant)  is  fufficient  without  an 
'adhxal  apprenticeihip  ^. 

A  MASTER  may  by  law  corre£l  his  apprentice  for  negli« 
gcnce  or  other  miffiehaviour,  fo  it  be  done  with  moderation': 
though,  if  the  mafter  or  mafter's  wife  beats  any  other  fervant 
of  full  age,  it  is  good  caufe  of  departure  ^.  But  if  any  fer- 
vant, workman,  or  labourer  aifaults  his  mafter  or  dame,  he 
ihall  fufier  one  yearns  imprifomnent,  and  other  open  corporal 
punifliment,  not  extending  to  life  or  limb  *. 

By  fcivicc  all  fervants  and  labourers,  except  apprentices, 
become  entitled  to  wages:  according  to  their  agreement, 
if  menial  fervants ;  or  according  to  the  appointment  of  the 
flieriff  or  feflions,  if  labourers  or  fervants  in  hufbandry: 
for  the  flatutes  for  regulation  of  wages  extend  to  fuch  fer- 
vants onl]r  ^  J  it  being  impoiTible  for  any  magiftrate  to  be  a 
judge  of  the  employment  of  menial  fervants,  or  of  courfe  to 
aiTefs  their  wages. 

III.  Let  us,  laftly,  fee  how  ftrangers  may  be  afieQ^d  by 
this  relation  of  mafter  and  fervant :  or  how  a  mafter  may  b^ 

t  Lord  Raym.  514.  127.     Cro.Car.  X79.    x  Show.  289. 

•  I  Vfflitr.  51.    2  Keb.  583.  Y  F.  N.  B.  iW.     Bro.  Ah.  r.  L** 

w  Lord  Raym.  1179.      Wallcn  ^ul  hurert  51.     Trejf^afi  349. 
tarn  V.  Holton.  Tr.  33  Geo.  11.  (by  all        x  Stat.  5  Eli*,  e.  4. 
tiic  judges.)  a  2  Jones,  47, 

«  X  Hawk.  P.  C.  130.  Lamb.  Eircn. 
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Jiave  towards  ^others  on  behalf  of  his  fctvznt ;  and  what  a 
-fervant  may  do  on  behalf  of  his  xnafter* 

AnDj  firfty  the  ^lafter  may  nudntainy  that  is,  abet  add 
aili{l  his  feryant  in  any  a^ion  at  law  againft  a  ftranger: 
whereas^  in  g^iieral^.it  is  an  offence  againft  pul^lic  juftice  to 
;Cncoucage  fuits  and  animofities,  by  helping.to  bear  the  ex- 
:penfe  of  th^mj  and  is  c^l^  in  law  maintenance  ^.  A  mafter 
jiJfo  inay  bring  an.adlion  againft  any  man  for  beating  or 
xnaumpg  his  ferysmt :  but  in  fuch  cafe  he  muil  ailign,  as  a 
fpecial  reafon  for  fo  doing,  his  own  damage  by  the  lofs  of 
his:  fervice ;  and  this  lofs  jnuft  be  proved  upon  the  trial  ^.  A 
mafter  lakewife  may  juftify  an  aftault  in  defence  of  his  fer«> 
vant,  and  a  fervant  in  defence  of  his  mafter  ^ :  the  mafter^ 
becaufe.he  has  an  intereft  in  his  fervant,  not  to  be  deprived 
of  his  fervice  ;  the  fervant,  becaufe  it  is  part  of  his  duty,  for 
which  he  receives  his  wages,  to  ftand  by  and  defend  his  maf« 
ter  •.  Alfo  if  any  perfon  do  hire  or  retain  my  fervant,  being 
in  my  fervice,  for  which  the  fervant  departeth  from  me  and 
goeth  to  ferve  the  other,  I  may  have  an  a£lion  for  damages 
againft  both  the  new  mafter  and  the  fervant,  or  either  of 
them  :  but  if  the  new  mafter  did  not  know  that  he  is  my 
fervr^it,  no  aAion  lies ;  unlefs  he  afterwards  refufe  to  reftore 
him  upon  information  and  demand  ^  The  reafon  and  foun- 
dation, upon  which  all  this  do£trine  is  built,  feem  to  be  the 
property  that  every  man  has  in  the  fervice  of  his  domeftics  ; 
acquired  by  the  contrail  of  hiring,  and  purchafcd  by  giving 
them  wages. 

As  for  thofc  things  which  a  fervant  may  do  on  behalf  of 
his  mafter,  they  feem  all  to  proceed  upon  this  principle, 
that  the  mafter  is  anfwerable  for  the  aft  of  his  fervant,  if 
done  by  his  command,  either  exprefsly  given,  or  implied^ 
nam  quifacit  per  aliumy  facit  per  fe  «.     Therefore,  if  the  fer- 

^  a  Roll.  Abr.  115.  ed  to  figh^  for  his  mailer,  a  parent  for 

c  9  Rep.  113.  his  child,  and  a  hitibaod  or  father  for 

'  2  Roll.  Abr.  546.  the  chaftity  of  his  wife  or  davf^^ter. 
•  In  like  manner,   by  the  laws  of        ^  F.  N.  B*  167,  i63. 
lung  Alfred,  c«  38.  a  feryant  was  allow^        S  4  Infi.  109. 

£  e  2  vant 
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vant  commit  a  trefpafs  by  the  command  or  encouragement  c€ 
his  mailer,  the  matter  fhall  be  guilty  of  it :  -though  the  fee* 
vant  is  not  thereby  excufed,  for  he  i^  only  to  obey  his  matter 
in  matters  that  are  horieft  land  lawfiil!  If  an- innkeeper's  fer- 
vants  rob  his'  guefts,  the  matter  is  bound  to  rettitution  ^ :  for 
as  there  is  a  confidence  repofed  in  him,  that  he  will  take  care 
to  provide  honcft  fcrvants,  his  negligence  is  a  kind  of  implied 
confent  to  the  robbery;  /wot,  qui  mn prohibety  cum prohihtrt 
pcjjitj  jiibet.  So  likewife  if  the  drawer  at  a  tavern  fells  a  man 
bad  wine,  whereby  his  health  is  injured,  he  may  bring  an 
a£lion  againtt  the  matter  ^ :  for,  although  the  matter  did  not 
cxprefsly  order  the  fcrvant  to  fell  it  to  that  perfon  in  particu- 
lar, yet  his  permitting  him  to  draw  and  fell  it  at  all  is  im^ 
pliedly  a  general  command. 

In  the  fame  manner,  whatever  a  fervant  is  permitted  to  do 
in  the  ufual  courfe  of  his  bufinefs,  is  equivalent  to  a  general 
command.  If  I  pay  money  to  a  banker's  fervant,  the  banker 
is  anfwcrable  for  it :  if  I  pay  it  to  a  clergyman's  or  a  phyE- 
cian's  fcrvant,  whofe  ufual  bufmefs  it  is  not  to  receive  money 
for  his  matter,  and  he  embezzles  it,  I  mutt  pay  it  over  again. 
If  a  tteward  lets  a  Icafe  of  a  farm,  without  the  owner's  know- 
lege,  the  owner  mutt  ftand  to  the  bargain ;  for  this  is  the 
fteward's  bufinefs.  A  wife,  a  friend,  a  relation,  that  Ufe  to 
tranfaft  bufinefs  for  a  man,  are  qucadhoc  his  fervants ;  and  the 
principal  mutt  anfwer  for  their  conduf!: :  for  the  law  implies, 
that  they  aft  under  a  general  command  ;  and  without  fuch  a 
doftrine  as  this  no  mutual  intcrcourfe  between  man  and  man 
could  fubfift  with  any  tolerable  convenience.  *  If  I  ufually 
deal  with  a  tradefman  by  myfelf,  or  conftantly  pay  him  ready 
money,  I  am  not  anfwerable  for  what  my  fcrvant  takes  up 
upon  truft  5  for  here  is  no  implied  order  to  the  tradefman  to 
truft  my  fervant :  but  .if  I  ufually  fend  him  upon  truft,  or 
fometimes  on  truft  and  fometimcs  with  ready  money,  I  am 
anfwerable  for  all  he  takes  up ;  for  the  tradefman  cannot 
poiribly  cliftinguifli  when  he  comes  by  my. order,  and  when 
upon  his  own  authority'*. 

J»  No','s  m«.  c.  43.  ^  \)t  Sc  Stttd,  d.  2.*c,  42.     N^y's 

i  I  Ty,ii\\*  Abr.  95,.  max.  c*  44* 

If 
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"  If  a  fervant,  laftly,  by  his  negligence  does  any  damage  to 
a  ftranger,  the  maftcr  ftiall  anfwer  for  his  negleft  :  if  a  fmith's 
(cTvant  lames  a  horfe  while  he  is  fhoeing  him,  an  a£lion  lies 
againft  the  mailer,  and  not  againft  the  fervant.  But  in  thefe 
cafes  the  damage  mull  be  done,  while  he  is  actually  employed 
in  the  mailer's  fervice ;  otherwife  the  fervant  iliall  anfwer  for 
his  own  milbehaviour.  Upon  this  principle,  by  the  corrimon 
law  \  if  a  fervant  kept  his  mailer's  fire  negligently,  fo  that 
Ms  neighbour's  houfe  was  burned  down  thereby,  an  a£lion 
lay  againft  the  matter ;  becaufe  this  negligence  happened  in 
his  fervice :  otherwife,  if  the  fervant,  going  along  the  ftrect 
with  a  torch,  by  negligence  fets  fire  to  a  houfc ;  for  there  he 
is  not  in  his  matter's  immediate  fervice  :  and  mutt  himfelf  an- 
fwer the  damage  perfonally.  But  now  the  common  law  is, 
in  the  former  cafe,  altered  by  ttatute  6  Ann.  c,  3.  which 
ordains  tliat  no  adlion  (hall  be  maintained  againft  any,  in 
whofe  houfe  or  chamber  any  fire  fliall  accidentally  begin ; 
for  their  own  lofs  is  fufficient  puniihmcnt  for  their  own  or 
their  fervant's  careleiTncfs.  But  if  fuch  fire  happens  through 
negligence  of  any  fervant  (whofe  lofs  is  commonly  very 
little)  fuch  fervant  fliall  forfeit  100/.  to  be  diftributed  among 
the  fufferers  j  and,  in  default  of  payment,  fball  be  com- 
mitted to  fome  workhoufe  and  there  kept  to  hard  labour  for 
eighteen  months  ™.  A  matter  is,  lattly,  chargeable  if  any 
of  his  family  layeth  or  cafteth  any  thing  out  of  his  houfe 
into  the  ftreet  or  common  highway,  to  the  damage  of  any  in- 
dividual, or  the  common  nufance  of  his  majcfty's  liege  peo- 
ple "  :  for  the  matter  hath  the  fuperintendance  and  charge  of 
all  his  houihold.  And  this  alfo  agrees  with  the  civil  law  ° } 
which  holds  that  the  paterfamilias,  in  this  and  fimilar  cafes, 
«*  ob  aiterius  culpam  tenetur,  five  ferviyftve  liheri.* 


>  Noy^f  max.  c.  44.  ers;  or,  if  be  was  not  able  to  pay,  was 

m  Upon  a  fimilar  principle,  by  the  to  fuffer  a  corporal  punifhmant. 

law  of  the  twelve  tables  at  Rome,  a  per-         «  Noy's  max.  c.  44. 

fon  by  whofe  negligence  any  fire  began         0  Ff,  ^.  3,  i,     lf.fi^  4.  5.  i. 

V^s  bound  Co  pay  double  to  the  futier- 
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We  may  obfenre^  that  in  all  tbe  cafes  here  pat,  the  mat- 
ter may  be  &equently  a  lofer  by  t&e  truft  repofed  in  his  fer- 
vant,  but  never  can  be  a  gainer ;  he  may  frequently  be  as- 
fwerable  for  his  fervant's  mifbehaviour,  but  never  can  {helter 
himfelf  from  punifiunent  by  laying  the  blame  on  his  agent. 
The  reafon  of  this  is  ftill  uniform  and  the  fame  ;  that  the 
wrong  done  by  the  fervant  is  looked  upon  in  law  as  the 
wrong  of  the  mafter  himfelf;  and  it  is  a  (landing  maxim, 
that  no  man  fhall  be  allowed  to  make  any  advantage  of  bit 
own  wrong. 
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QF    HUSBAND    AND    WIFE. 


TH  E  fecond  prirate  relation  of  perfons  i^  that  of  mar- 
riage, which  includes  the  reciprocal  right  and  duties 
of  htiiband  and  wife  i  or,  as  moft  of  oaf  elder  law  books 
call  them,  of  iaron  zndfime.  In  the  confideratioir  of  which 
I  fhall  in  the  firft  place  inquire,  how  marriages  may  be  con- 
tra£ted  or  made  ;  (hall  next  point  out  the  manner  in  which 
they  may  be  difiblved  \  and  fhall,  laftly,  take  a  view  of  the 
legal  effe£is  and  confequence  of  marriage. 

I.  Our  law  confiders  marriage  in  no  other  light  than  as  a 
ciril  contrad.  The  holimfs  of  the  matrimonial  ftate  is  left 
entirely  to  the  matrimonial  law:  the  temporal  courts  not 
having  jurifdifiion  to  confider  unlawful  marriage  as  a  fin,  but 
merely  as  a  civil  inconvenience.  The  punifhment  therefore, 
or  annulling,  of  inceftuous  or  other  unfcriptural  marriages. 
Is  the  province  of  the  fpiritual  courts ;  which  ad  profalute 
anitnae*.  And,  taking  it  in  this  civil  light,  the  law  treats  it 
as  it  does  all  other  contra£is :  allowing  it  to  be  good  and  va- 
lid in  all  ca(es,  where  the  parties  at  the  time  of  making  it 
were,  in  the  firft  place,  ivilling  to  contra£l ;  fecondly,  atU 
to  contra£t }  and,  laftly,  adually  did  contra^,  in  the  pro- 
per forms  and  folemnities  required  by  law. 

a  Salk.  III. 

£  e  4  First, 
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First,  tliey  muft  be  ivUUn^  to  contraft.  "  Confenjus  rm 
^*  concuhitusyfaciat  nuptiasi^  is  the  maxim  of  the  civil  law  in 
this  cafe  '^ :  and  it  is  adopted  by  the  common  lawyers  %  who 
indeed  have  borrowed  (efpecially  in  antient  times)  almoft  al| 
their  notions  of  the  legitimacy  of  marriage  from  the  canon 
and  civil  laws. 

Secondly,  they  muft  be  able  to  contraft.  In  general, 
all  perfons  arc  able  to  contra^  themfelves  in  marriage,  unlefs 
tliey  labour  under  fome  particulaY  difabilitics,  and  incapaci- 
ties.   What  thofe  are,  it  will  be  here  our  bufmefs  to  inquire^ 

Now  thefe  difabilities  are  of  two  forts :  firft,  fuch  as  arc 
canonical,  and  therefore  fufficient  by  the  ecclefiaftical  laws  to 
ijvoid  the  marriage  in  the  fpiritual  court }  but  thefe  in  our 
law  only  make  the  marriage  voidable,  and  not  ipJofaElo  void, 
until  fentcnce  of  nullity  be  obtained.  Of  tliis  nature  are  prcr 
contra£l ;  confanguinity,  or  relation  by  blood  \  and  affinity, 
or  relation  by  marriage  j  and  fome  particular  corporal  infir- 
mities. And  thefe  canonical  ^ifabilitics  are  either  grounded 
upon  the  exprefs  words  of  the  divine  law,  or  are  confequences 
plainly  deducible  from  thence :  it  therefore  being  finful  in 
the  perfons  who  labour  under  tliem,  to  attempt  to  contract 
matrimony  together,  tliey  are  properly  the  objeft  of  the  ec- 
clefiaftical  magiftrate's  coercion ;  in  order  to  feparate  the  ofr 
fenders,  and  infli£l  penance  for  the  oS^nct^  pro  falute  animar 
rum.  But  fuch  marriages  not  being  void  ab  initio^  but  void- 
able only  by  fentence  of  feparation,  they  are  eftecpicd  valid 
to  all  civil  purpofes,  unlefs  fuch  feparation  i^  actually  made 
during  the  life  of  the  parties.  For,  after  the  death  of  cither 
of  them,  the  courts  of  common  law  will  not  fufFer  the  fpiri- 
tual court  to  declare  fuch  marriages  to  have  been  void  \  be- 
caufe  fuch  declaration  cannot  now  tend  to  the  reformation  of 
the  parties  **.  And  therefpre  when  a  man  had  married  his  firft 
wife's  fifter,  and  after  her  death  the  bifhop's  court  was  pror 


>»  Ff  50.  17.  30  *  Ihid. 

c  Co.  Litt.  33*    -      . 
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ceeding  to  annul  the  marriage  and  baftardize  the  iSixc,  the 
court  of  king's  bench  granted  a  prohibition  quoad  iocs  but 
permitted  them  to  proceed  to  punifti  the  hulbandfor  inceft". 
Thefe  canonical  difabilities  being  entirely  the  province  of  the 
ecclefiailical  courts,  our  books  are  perfeftly  filent  concerning 
them.     But  there  are  a  few  ftatutes,  which  fcrve  as  dire£lo- 
ries  to  thofe  courts,  of  which  it  will  be  proper  to  take  notice. 
By  ftatute  32  Hen.  VIII.  c.  38.  it  is  declared,  that  all  per*, 
fons  may  lawfully  marry,  but  fuch  as  are  prohibited  by  God's 
law ;  and  that  all  marriages  contradted  by  lawful  peribns  in 
the  face  of  the  church,  and  confummate  wit'h  bodily  know- 
lege,  and  fruit  of  children,  (hall  be  indiflbluble.      And  (be* 
caufe  in  the  times  of  popery  a  great  variety  of  degrees  of  kih^ 
4red  were  made  impediments  to  mart-iage,  which  impediments 
might  however  be  bought  off  for  money)  it  is  declared  by  thd 
fame  ftatute,  that  nothing  (God's  law  except)  fliall  impe^i 
any  marriage,  but  within  the  Levitical  degrees ;  the  fartheft 
of  which  is  that  between  uncle  and  niece  ^.    By  tlie  fame  fta- 
tute all  impediments,  arifing  from  pre-contrafts  to  other  per- 
fons,  were  abolifhed  and  declared  of  none  effeft,  unlefs  they 
had  been  confummated  with  bodily  knowlege  :  in  which  cafe 
the  canon  la\yr  holds  fuch  contra£l  to  be  a  marriage  de  JaEio. 
But  this  branch  of  the  ftatute  was  repealed  by  ftatute  2  & 
3  Edw.  VI.  c.  23.  How  far  the  aft  of  26  Geo.  II.  c.  33.  (which 
prohibits  all  fuits  in  ecclefiaftical  courts  to  compel  a  marriage, 
in  confequence  of  any  contraft)  may  collaterally  extend  to 
revive  this  claufe  of  Henry  VIIFs  ftatute,  and  abolifli  the 
impediment  of  pre-contraft,  I  leave  to  be  confid?rcd  by  the 
canonifts. 

The  other  fort  of  difabilities  are  thofe  which  are  created, 
or  at  leaft  enforced,  by  the  municipal  laws.  And,  though 
fome  of  them  may  be  grounded  on  natural  law,  yet  they  are 
regarded  by  the  laws  of  the  land,  not  fo  much  in  the  light  of 
any  moral  offence,  as  on  account  of  the  civil  inconveniences 
they  draw  after  them.  Thefe  civil  difabilities  make  the  con- 
tract void  ah  iintio^  and  not  merely  voidable ;  not  that  they 

e  Salk.  5,48,  '  t  Glib.  Rep.  zjS. 
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diflblve  a  contra^  already  founed,  but  tbey  render  the  pofw 
ties  incapable  of  forming  any  contraA  at  all :  thej  d^-ovt 
put  afunder  thofe  who  are  joined  together^  but  tkey  ptcvi^ 
oufly  hinder  the  jun£kion*  And,  if  any  perfons  under  dusfe 
'  legal  incapacities  come  together,  it  i»a  meretiriciou^  and  mat 
a  matrimonial,  imion* 

I.  The  firft  of  thefe  legal  difabilities  is  a  prior  marriage^ 
cr  having  another  hu(band  or  wife  living;  in  which  cafe,  be- 
ides  the  penalties  confequent  upon  it  as  a  fielonj,  the  fecond 
marriage  is  to  all  intents  and  purpofes  void  ^ :  polygamy 
being  condemned  bodi  by  the  law  of  the  new  teftamcnt>  and 
At  policy  of  all  prudent  ftates,  elpecially  in  thefe  northern 
climates.  And  Juftinian,  even  in  the  dimate  of  modem  Tur- 
key, is  exprefs  \  that  *^  dttas  uxores  ecdem  tempore  babcre  non 
^  UceU"* 

'2.  Thk  next  legal  difability  i&  want  of  age.  This  ia  fuf* 
ficient  to  avoid  all  other  contrails,  on  account  of  the  unfac» 
cillity  of  judgment  in  the  parties  contra£ting  \  a  fortiori  there* 
fore  it  ought  to  avoid  this,  the  moft  important  contraft  of  any* 
Therefore  if  a  boy  under  fourteen,  or  a  girl  under  twelve 
years  of  age,  marries,  this  marriage  is  only  incohate  and  irn* 
perfect ;  and,  when  .either  of  them  comes  to  the  age  of  con^ 
fent  aforefaid,  they  may  difagree  and  declare  the  marna^ 
void,  without  any  divorce  or  feutence  in  the  i^itual  coiut. 
This  is  founded  on  the  civil  law  ^  But  the  canon  law  pays  a 
greater  regard  to  the  confUtution,  than  the  age,  of  the  par- 
ties ^ ;  for  if  they  are  habiles  ad  matrimonium^  it  i$  a  good 
marriage,  whatever  their  age  may  be.  And  in  our  bw  k  ia 
fo  far  a  marriage,  that,  if  at  the  age  of  confent  they  agree  to 
continue  together,  they  need  not  be  married  s^in  K  If  the 
hufband  be  of  years  of  discretion,  and  the  wi£e  under  twclvCf 
when  file  comes  to  years  of  difcretion  he  may  difagree  as  weU 
as  {he  may :  for  in  contradis  the  obligation  muft  be  mutual  § 
both  muft  be  bound,  or  neither :  and  (b  it  is,  we  verfa^  when 
the  wile  is  of  years  of  difcretion,  and  the  huiband  under  "• 


%  Bro.  Ahr»  tit.  B^rdy^  pi.  8. 
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3*  Anothea  incapacity  arifes  from  wanl^  c^  cenfent  o£ 
parents  or  guardians.  By  the  common  laW|  if  the  parties 
tbemfelves  were  of  the  age  of  confent,  there  wanted  no  other 
concurrence  to  make  the  marriage  valid :  and  this  was  agree*^ 
able  to  the  canon  law.  But,  by  feveral  ftatutes  ^^  petiaktea 
of  loo/.  ^re  laid  on  every  clergyman  who  marries  a  couple 
either  without  publication  of  banns  (which  may  g^ve  notice 
to  parents  or  guardians)  o;  without  a  licence^  to  obtain  which 
the  confent  of  parents  or  guardians  muft  be  fwotn  to«  And  by 
the  ftatute  4  &  5  Ph.  and  M.  c^  8.  whofoever  marries  any 
woman  child  under  the  age  of  fifteen  years^  without  confent 
of  parents  or  guardians,  (hall  be  fubjefl  to  fine,  or^five  years 
imprifonihent :  and  her  eftate  during  the  husband's  life  (hall 

So  to  and  be  enjoyed  by  the  next  heir.  The  civil  law  in- 
eed  required  the  conient  of  the  parent  or  tutor  at  all  ages ; 
unlefs  the  children  Were  emancipated,  or  out  of  the  parents 
power  ^ :  and  if  fuch  confeht  from  the  father  was  wanting, 
the  marriage  was  null,  and  the  children  illegitimate  ^ ;  but 
the  confent  of  the  mother  or  guardians,  if  unreafonably  with- 
held, might  be  redreSed  and  fuppKed  by  the  judge,  or  the 
prefident  of  the  province  ^ :  and  if  the  father  was  twn  cpmpos^ 
a'  (imilar  remedy  was  given '.  Thefe  provifions  are  adopted 
and  imitated  by  the  French  and  Hollanders,  with  this  didFer-^ 
ence:  that  in  France  the  fons  cannot  marry  without  confent 
of  parents  till  thirty  years  of  age*,  nor  the  d^ughterd  till 
twenty-five'  \  and  in  Holland,  the  fons  are  at  their  own  dif-< 
pofal  at  twenty-five,  and  the  daughters  at  twenty '.  Thus 
hath  flood,  and  thus  at  prefent  (lands,  the  law  in  other  ileigh- 
bounng  countries.  And  it  has  lately  beeh  dioUght  proper 
to  introduce  fomewhat  of  the  fame  pt>licy  into  bur  laws^ 
by  (latute  a6  Geo.  II.  c.  33.  WherAy  it  is  ^naftcd,  that  all 
marriages  celebrated  by  licence  (for  banns  fuppofe  notice) 
where  cither  of  the  parties  \%  under  twe*ity-one,  (not  being 

« 

n  6  &  7  Wilt  III.  c.  6.   7  ftS  W.        '  hfi.  i.  ro.  i. 
Ill*  c.  35.     10  Aon.  c.  19.  '  Domaty  of  dowries^  §.  1.  Montef^* 

0  Ff*  23.  2.  1,  ^  iS.  Sp.  L.  23.  7* 
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a  widow  or  widower,  who  arc  fuppofcd  emancipated)  with- 
out the  confent  of  the  father,  or,  if  he  be  not  living,  of  the 
mother  or  guardians,  (hall  be  abfolutely  void.  A  like  pro- 
tifion  is  made  as  in  the  civil  law,  where  the  mother  or  guar- 
dian is  twn  compos^  beyond  fea,  or  unreafonably  froward,  to 
difpenfc  with  fuch  confent  at  the  difcretion  of  the  lord  chan- 
cellor :  but  no  provifion  is  made,  in  cafe  the  father  fhould 
labour  under  any  mental  or  other  incapacity.  Much  may  be, 
and  much  has  been,  faid  both  for  and  agailift  this  innovation 
upon  our  antient  laws  and  conftitution.  On  the  one  hand, 
h  prevents  the  clandeftine  marriages  of  minors,  which  are 
often  a  terrible  inconvenience  to  thofe  private  families  where- 
in they  happen.  On  the  other  hand,  reftraints  upon  mar- 
riages, efpecially  among  the  lower  clafs,  are  evidently  detri- 
mental to  the  public,  by  hindering  the  encreafe  of  the  people; 
and  to  religion  and  morality,  by  encburaging  Hcentioufnefs 
and  debauchery  among  the  fingle  of  both  fexes ;  and  thereby 
4eftroying  one  end  of  fociety  and  government,  which  is  ecru- 
eubitu  prohihere  vago.  And  of  this  laft  inconvenience  the  Ro- 
man laws  were  fo  fenfible,  that  at  the  fame  time  that  they 
forbad  naatnagc  without  the  confent  of  parents  or  guardians, 
they  were  lefs  rigorous  upon  that  very  account  with  regard  to 
ether  reftraints :  for,  if  a  parent  did  not  provide  a  hufband 
for  Ills  daughter,  by  the  time  (he  arrived  at  the  age  of  twenty- 
five,  and  fhe  afterwards  made  a  flip  in  her  conduct,  he  was 
not  allowed  to  difinherit  her  upon  that  account ;  *'  quia  non 
^^fua  culpaj  fed  parentum^  id  commijijfe  cognofcitur^!^ 

4»  A  FOURTH  incapacity  is  want  of  reafon;  without  a 
competent  fliare  of  which,  as  no  other,  fo  neither  can  the 
matrimonial  contraft,  be  valid  "^p  It  was  formerly  adjudged, 
that  the  ilTue  of  an  idiot  was  legitimate,  and  confequently 
that  his  marriage  was  valid.  .  A  ftrange  determination  !  fince 
confent  is  abfolutely  requifite  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  confenting  to  any  thing.  * 
And  therefore  the  civil  law  judg<:d  much  more  fenfibly  when. 
^t  made  fuch  deprivations  of  reafon  a  previous  impediment  \ 

w  ^W.  1x5.  §.'  II,  V  I  RoU.  Abr,  3J7. 
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though  not  a  caufcvof  divorce,  if  they  happened  aftei'  mar*- 
riage  \  And  modern  refolutions  have  adhered  to  the  reafoa 
of  the  civil  law,  by  determining  ^  that  the  marriage  of  a  lu- 
natic, not  being  in  a  lucid  interval,  was  abfolutely  void. 
But  as  it  might  be  difficult  to  prove  the  exa£l  ilate  of  the 
party's  mind  at  the  aftual  celebration  of  the  nuptials,,  upon 
this  account  (concurring  with  fome  private  family  *  reafons) 
the  ftatute  15  Geo,  11.  c.  30.  has  provided,  that  the  marriage 
of  lunatics  and  perfons  under  phrehzies  (if  found  lunatics 
under  a  commiilion,  or  committed  to  the  care  of  truftees  by 
any  afl:  of  parliament)  before  they  are  declared  of  found  mind 
by  the  lord  chancellor  or  the  majority  of  fuch  truftees,  (hall 
.be  totally  void. 

Lastly,  the  parties  muft  not  only  be  willing  and  able 
to  contract,  but  adlually  muft  contradi  themfelves  in  due  form 
of  law,  to  make  it  a  good  civil  marriage.  Any  contraft  made, 
'per  verba  de  praefenti^  or  in  words  of  the  prefent  tenfe,  and 
in  cafe  of  cohabitation  per  verba  defuturo  alfo,  between  per-  - 
.Xonst  able  fo  contra£l,  was  before  the  late  tuQ,  deemed  a  valid 
marriage  to  many  purpofes ;  and  the  parties  might  be  com- 
pelled in  the  fpiritual  courts  to  celebrate  it  in  facie  eccie/iae. 
But  thefe  verbal  contraf^s  are  now  of  no  force,  to  compel  z 
future  marriage  *.  Neither  is  any  marriage  at  prefent  valid, 
that  is  not  celebrated  in  fome  parifli  church  or  public  chapel, 
unlefs  by  difpenfation  from  the  archbilhop  of  Canterbury.  It 
muft  alfo  be  preceded  by  publication  of  banns,  or  by  licence 
.from  the  fpiritual  judge.  Many  other  formalities  are  likewifc 
prefcribed  by  the  aft;  the/iegleft  cf  which,  though  penal,  does 
not  invalidate  the  marriage.  It  is  held  to  be  alfo  eflcntial  to 
a  marriage,  that  it  be  performed  by  a  perfon  in  orders  ^ ; 
though  the  intervention  of  a  prieft  to  folcmnize  this  contraft 
is  merely  juris  pofuivi^  and  not  juris  naiuralis  ant  divini :  -it 
being  faid  that  pope  Innocent  the  third  was  the  fir  ft  who  , 
ordained  the  celebration  of  marriage  in  the  church  ^ ;  before 

X  Jff  23.  th.  I.  /.  S.  &tU,z.!.  16.        •  Stat.  26  Geo.  II.  c.  35. 
y   Mornioniczk.  coram  Delegat,  ^  Salk.  119. 

*  Sec  private  a6tsa3Geo.  II*  .Q.  6.  ^  Moor.  170, 
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•which  it  was  totally  a  civil  omtsaA.  And,  In  the  times  of 
the  grand  rebellion,  all  marriages  were  performed  by  the  jus- 
tices of  the  peace ;  and  thefe  marriages  were  declared  vaiidy 
without  any  frefh  folemnization,  by  itatute  la  Car.  D. 
€.33.  But,  as  the  law  now  ftands,  we  may  upon  die  whole 
£olle£(,  that  no  marriage  by  the  temporal  law  is  iffofiEb 
void,  that  is  celebrated  by  a  peribn  in  orders, — in  a  parifli 
church  or  public  chapel*  (or  elfewhere,  by  fpecial  difpenfation) 
•^-in  purfuance  of  banns  or  a  licence,-*bf  twecn  fingfe  per- 
fons,— confcnting,—- of  found  mind,— and  of  the  age  of 
twenty-one  years  5 — or  of  the  age  of  fourteen  in  miles  and 
twelve  in  females,  with  confent  of  parents  or  guardians,  or 
without  it,  in  cafe  of  widowhood.  And  no  marriage  is  ««•*• 
able  by  the  ccclefiaftical  law,  after  the  .death  of  either  ofthe 
parties  ;  nor  during  their  lives,  unlefs  for  the  canonical  im- 
pediments of  pre-contra£l,  if  that  indeed  ftill  cxifts ;  of  con- 
fanguinity ;  and  of  a^nity,  or  corporal  imbecillity,  fubfifting 
previous  to  the  marriage. 

n.  I  AM  next  to  confidcr  the  manner  in  which  marriages 
may  be  diflblved ;  and  this  is  either  by  death,  or  divorce. 
There  are  two  kinds  of  divorce,  the  one  tota},  the  other  par- 
tial; the  one  a  wncitlo  vtatritnonii,  the  other  merely  a  met^ 
€t  thoro.  The  total  divorce,  a  vinatlo  matrimofni,  nrnfl  be 
for  fome  of  the  canonical  caafes  of  impediment  before-men- 
tioned ;  and  thofe,  exifting  before  the  marriage,  as  is  always 
the  cafe  in  confanguinity  *,  not  fuperventent,  or  arifing  i^ier^ 
nvards^zs  may  be  the  cafe  in  affinity  or  qorporal  imbecyiity* 
For  in  cafes  of  total  divorce,  the  marriage  is  declared  attU,  as 
having  been  abiblutely  unlawful  ^b  initio*;  aqd  the  paries  are 
therefore  feparated  pro^faluteammarum :  for  which  leafon,  as 
was  before  obferved,  no  divorce  can  be  obtsdned,  but  during 
the  life  of  the  parties.  The  ifTue  of  fuch  marriage  as  is  thus 
entirely  diiTolved,  are  baftards  •*. 

Divorce  a  men/a  et  thoro  is  when  the  marriage  is  juft  and 
lawful  ab  initio,  and  therefore  the  law  is  tender  of  difiblving 
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it;'inxt,  for  feme  fiqjeTvenient  caufe,  it  becomes  improper  or 
impoffible  for  the  parties  to  live  together:  as  in  the  cafe  of 
intolerable  ill  temper,  or  adultery,  in  either  of  the  parties. 
Terr  the  canon  law,  which  the  common  law  follows  in  this 
cafe,  deems  fo  highly  and  with  fuch  myfterious  reverence  o£ 
the  nuptial  tie,  that  it  will  not  allow  it  to  be  unloofed  for 
any  eaufe  AJirhatfoeveir>  that  arifes  after  the  union,  is  made* 
And  this  is  faid  to  be  built  on  the  divine  revealed  law4 
though  that  e^sprefsly  afligns  incontinence  as  a  caufe,  and 
indeed  the  only  cauie,  why  a  man  may  put  away  his^wift 
and  marry  another*.  The  civil  law,  which  is  partly  of  pa- 
gan original,  allows  many  caufes  of  abfolute  divorce ;  ^and 
feme  of  th^m .pretty  fevere  ones  :  (as  if  a  wife;goes  to  the 
theatre  or  the  public  games,  without  the  knowlege  and  con- 
fent  of  the  hufband  ^)  but  among  them  adultery  is  the  prin« 
cipal,  and  with  reafbn  named  thefirft'.  But  with  41s  in 
England  adultery  is  only  a  caufe  of  1  fepatation  from  bed  and 
board  ^ :  for  which  the  beft  realbn  that  can  be  given,  is,  that 
if  divorces  w^re  allowed  to  depend  upon  a  matter  within  the 
power  of  either  the  parties,  they  would  probably  be  extremely 
frequent)  as  was  the  cafe  when  divorces  were  allowed  for 
canonical  difabilities,  on  the  mere  confeflion  of  the  parties  V 
which  is  now  prohibited  by  the  canons  ^.  However,  divorces 
a  vinculo  matrhmriuy  for  adultery,  have  of  late  years  been  fre- 
4}uently  granted  by  a&  of  parliament. 

In  cafe  of  divorce  a  menfa  et  thoro^  the  law  allows  alimony 
to  the  wife  :  which  is  that  aUo\vance,  which  is  made  to  a 
woman  for  her  fupport  out  of  the  hufband's  eftate :  .being 
fettled  at  the  difcretion  of  the  ecclefiaftical  judge,  on  confi- 
deration  of  all  the  circumftanccs  of  the  cafe.  This  is  fome- 
times  called  her  ejiovers :  for  which,  if  he  refufes  payment, 
there  is  (befides  the  ordinary  procefs  of  excommunication)  % 
writ  at  common  law  de  cftoverh  hahendtSy  in  order  to  recover 
it  ^     It  is  generally  proportioned  to  the  rank  and  quality  of 

«  Matt.  XIX.  9.  1  4  Mod.  314. 

^  Nov.  117,  k  Can.  1603.  c.  105* 

%  Cod,  5.  17.  8.  I  I  Lev.  6. 

^  Moor.  683. 
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the  parties.    But  in  cafe  of  elopement,  and  living  whh  an 
adulterer,  the  law  allows  her  no  alimony  "*. 

III.  Having  thus  dewn  how  marriages  may  be  made,  or 
diflblved,  I  come  now,  laftly,  to  fpeak  of  the  legal  confe« 
quences  of  fuch  making,  or  diflblution. 

Bt  marriage,  the  hufbatid  and  wife  are  one  perfon  in  law" : 
that  is,  the  very  being  or  legal  exiftcilce  of  the  woman  is  fuf- 
pended  during  the  marriage,  or  at  leaft  is  incorporated  and 
confolidatcd  into  that  of  the  hufband :  under  whofe  wing, 
prote£lion,  and  cover^  {he  performs  every  thing ;  and  is 
therefore  called  in  our  law-french  sl  fem^-covert^  Jbemina  viro 
aM>perta  ;  is  faid  to  be  coveri-hdrotiy  or  under  the  protection 
and  influence  of  her  hufband,  her  harotiy  or  lord  \  and  her 
condition  during  her  marriage  is  called  her  coverture.  Upoa 
this  principle,  of  an  union  of  perfon  in  huiband  and  v^ife,  de- 
pend almoft  all  the  legal  rights,  duties,  and  difabilities,  that 
either  of  them  acquire  by  the  mslrriage.  I  fpeak  not  at  pre-* 
fent  of  the  rights  of  property,  but  of  fuch  as  are  merely  fer" 
fonaL  For  this  reafon,  a  man  cannot  grant  ^hy  thing  to  his 
wife,  or  enter  into  covenant  with  her  ^ :  for  the  grant  would 
be  to  fuppofe  her  feparate  exiftence;  and  to  covenant  with  her, 
M'ould  be  only  to  covenant  with  himfelf :  and  therefore  it  is 
itlfo  generally  true,  that  all  compa6^s  made  between  hufband 
and  wife,  when  fingle,*  are  voided  by  the  intermarriage  ?.  A 
woman  indeed  may  be  attorney  for  her  hufband  ^ ;  for  that 
implies  no  fcparation  from,  but  is  rather  a  reprefentation  of, 
her  lord.  And  a  hufband  may  alfo  bequea^  any  thing  to  his 
wife  by  will ;  for  that  cannot  take  eflFcdl  till  the  coverture  is 
determined  by  his  death  ^  The  hufband  is  bound  to  provide 
his  wife  with  necefiaries  by  law,  as  much  as  himfelf:  and  if 
Ihe  contrafls  debts  for  them,  he  is  obliged  to  pay  them '  j  but, 
for  any  thing  befides  nece/larics,  he  is  not  chargeable  •.  Alio 
if  a  wife  elopes,  and  lives  with  another  man,  the  hufband  is 

»  Cowcl.  tit.  Allrmny,  %  F.  N.  B.  27. 

a  Co.  Litt.  1.12.  r  Co.  Urt.  11  a* 

•  Ihid,'  •  Salk.  118. 

P  Crj.  Car.  551.  1  1  Sid.  no* 
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not  chargeable  even  for  neceffaries  °  j  at  leaft  if  tlie  pcrfon, 
who  fumiflies  them,  is  fuSiciently  apprized  of  her  elopement"'* 
If  the  wife  be  indebted  before  marriage,  the  hufband  is  bound 
^.rterwards  to  pay  the  debt  j  for  he  has  adopted  her  and  her 
circumftances  together  *.  If  the  wife  be  injured  in  her  perfon 
or  her  property,  fhe  caii  bring  no  aft  ion  for  redrefs  without  her 
hufband's  concurrence,  and  in  his  name,  as  well  as  her  own  ^ : 
neither- can  ihe  be  fued,  without  making  the  hufband  a  dc*- 
fendant  *.  There  is  indeed  one  cafe  where  the  wife  fliall  fue 
and  be  fued  as  a  feme  fole,  viz,  where  the  hufband  has  abjured  \ 

the  realm,  or  is  baniflied  *  {q) :  for  then  he  is  dead  in  law  ; 
and,  the  hufband  being  thus  difabled  to  fue  for  or  defend  tlic 
wife,  it  would  be  moft  unrcafonable  if  fhe  had  no  remedy,  or 
could  make  no  defence  at  all.  In  criminal  profecutions,  it 
is  true,  the  wife  may  be  indifted  and  puniflied  fcparately  ^ ;  I 

for  the  union  is  only  a  civil  union.    But,  in  trials  of  any  fort,  ^ 

they  are  not  allowed  to  be  evidence  for,  or  againft,each  other  ^ : 
partly  becalife  it  is  impoiTible  their  teftimony  fhould  be  indif^ 
-  ferent ;  but  principally  becaufe  of  the  union  of  pcrfon  :  and 
therefore,  if  they  were  admitted  to  be  witneflcsy^r  each  other, 
they  Would  contradid:  one  maxim  of  law,  **  nemo  in  propria  ^ 

**  caufa  tiftis  effe  debet  ;^  and  if  againjl  each  other,  they  would 
cOntradift  another  maxim,  "  nemo  tenetur feipfum  accufare^^ 
But,  where  the  offence  is  direftly  againft  the  perfon  of  the 
wife,  this  rule  has  been  ufually  difpenfed  with^  :  and  thcrc- 
fofe,  by  ftatute  3  Hen.  VII.  c.  2.  in  cafe  a  woman  be  forcl- 
i>ly  taken  away,  and  married,  ihe  may  be  a  witnefs  againft 

a  Stra.  647.  b«  i.  c.  2T.3 

w  1  Lef.  5.  «  Co.  Litt.  135. 

X   3  Mod.  1S6.  b  1  Hawk.  P.  C.  3. 

y  Salk.  119.     I  Roll.  Abr.  34.7.  c  s  Hawk.  P.  C.  431. 

s  Bro.  Error.  173.     i  Leon.  312.  ^  State  taiais,  vol.  I.  Lord  Audley^g 

I  Sid.  120.    This  was  alfj  the  praflic^  cafe.  Stra.  633. 
in  the  courts  of  Athens.  (Pott.  Anilqu. 

{j)  [In  analogy  to  this  principle  of  abjuration,  it  has  been 
lately  determined  (Michaelmas  term,  26  Geo.  Jil.  K.  B.  Corbet 
V.  baron  Poloenwitz  and  wife)  that  where  a  married  woman, 
living  feparate  and  apart  from  her  hu(band,  with  a  fep^rate  main- 
tenaDce  fecured  to  her  by  deed,  contrack  a  dcLt>  the  may  be 
fued  for  it  as  a  feme  fole. J 
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fuch  her  hufband,  in  order  to  convi£l  him  of  felony.  For  ia 
this  cafe  ftie  can  with  no  propriety  be  reckoned  his  wifej  be- 
caufe  a  main  ingredient,  her  confent,  was  wanting  to  the 
contraft  :  and  alfo  there  is  another  maxim  of  law,  that  no 
man  Ihall  take  advantage  of  his  own  wrong :  which  the  ra- 
viflier  here  would  do,  if  by  forcibly  marrying  a  woman,  he 
could  prevent  her  from  being  a  witnefs,  who  is  perhaps  the 
only  witnefs,  to  that  very  fadl. 

In  the  civil  law  the  hufband  and  the  wife  are  confidered  as 
two  diftinft  perfons;  and  may  have  feparate  eftates,  contra£^s, 
debts,  and  injuries  ^:  and  therefon;,  in  our  ccclefiaftical  courts, 
a  woman  may  fue  and  be  fued  without  her  hufband '. 

But,  though  our  law  in  general  confiders  man  and  wife  as 
one  perfon,  yet  there  are  fome  inftances  in  which  fhe  is  fepa- 
rately  confidered ;  as  inferior  to  him,  and  a£ling  by  his  com- 
pulfion.  And  therefore  all  deeds  executed,  and  adis  done,  by 
her,  during  her  coverture,  arc  void ;  except  it  be  a  fine,  or 
the  like  matter  of  record,  in  which  cafe  (he  mufl  be  folely  and 
fecretly  examined,  to  learn  if  her  aft  be  voluntary  «.  She 
cannot  by  will  devife  lands  to  her  hufband,  unlefs  under  fpe- 
cial  circumflances  \  for  at  the  time  of  making  it  (he  is  fup- 
pofed  to  be  under  his  coercion  **.  And  in  fome  felonies,  and 
other  inferior  crimes,  committed  by  her,  through  conflraint 
of  her  hufband,  the  law  excufes  her ' :  but  this  extends  not 
to  treafon  or  murder. 

'The  hufband  alfo  (by  the  old  larw)  might  give  his  wife  mo- 
derate correftion  ^.  For,  as  he  is  to  anfwer  for  her  miibeha- 
viour,  the  law  thought  it  reafonable  to  intrufl  him  with  this 
power  of  reftraining  her,  by  domeftic  chaftifement,  in  the 
fame  moderation  that  a  man  is  allowed  to  correal  his  appren* 
tices  or  children ;  for  whom  the  mailer  or^parent  vs  alfo  lia- 
ble in  fome  cafes  to  anfwer.  But  this  power  of  correfUon 
was  confined  within  reafonable  bounds  *,  and  the  hufband  was 

• 

«  Cod.  4*  12.  I.  i  I  Hawk.  P.  C.  2. 

f  2  Roll.  Abr.  298.  k  Ibid,  x  30. 

g  Litt.  §.  669,  670.  1  Moor.  874. 
k  Co.  Litt.  112. 
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prohibited  from  ufing  any  violence  to  his  wife,  aliter  quam  ad 
virumf  ex  caufa  regimims  et  cqfligationis  uxorts  fuae^  licit e  et  ra^ 
tionabiliter  pertinet ".  The  civil  law  gave  the  hufband  the 
fame,  or  a  larger,  authority  over  his  wife :  allowing  him,  for 
fome  mifdemefnorsj^/jg-i?////  etfujlibus  acriter  verberare  uxorem; 
for  others,  only  modicam  cafiigaiionem  adhibere  ".  But,  with 
us,  in  the  politer  reign  of  Charles  the  fecond,  this  power  of 
correCkion  began  to  be  doubted  ° :  and  a  wife  may  now  have 
fecurity  of  the  peace  againft  her  hulband  ?  j  or,  in  return,  a 
hufband  againft  his  wife  **.  Yet  the  lower  rank  ot  people, 
who  were  always  fond  of  the  old  common  law,  ftill  claim  and 
exert  their  antient  privilege  :  and  the  courts  of  law  will  ftill 
permit  a  huft)and  to  reftrain  a  wife  of  her  liberty,  in  cafe  of 
any  grofs  miftsehaviour  ^ 

These  are  the  chief  legal  efFefts  of  marriage  during  the 
coverture ;  upon  which  we  may  obferve,  that  even  the  difa- 
bilities,  which  the  wife  lies  under,  are  for  the  moft  part  in- 
tended for  her  proteftion  and  benefit.  So  great  a  favourite  is 
the  female  fex.  of  the  laws  of  England. 

«  F.  N.  B.  80.  P  a  Lev.  128. 

n  iVov.  217.  c.  14.  &VanLceu\ven.  9  Stra.  1207* 

inhi.  '  Sera.  47;$.  £75. 
0  J  Sid.  113.     3  Keb.  433* 
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CHAPTER    THE     SIXTEENTH. 


Of    PARENT    AND    CHILD. 


Til E  next,  and  the  moft  univerfal  relation  in  naturet 
is  immediately  derived  from  the  preceding,  being  that 
between  parent  and  child. 

Children  ate  of  two  forts  ^  legitimate,  and  fpurious,  of 
fcaftards :  each  of  which  we  fhall  confider  in  their  order  5 
and,  firft,  of  legitimate  children. 

I.  A  LEGITIMATE  child  1$  he  that  is  bom  in  lawful  wed- 
lock, or  within  a  competent  time  afterwards.  **  Pater  tfi 
**  quern  nuptiae  demon/! rant  ^^  is  the  rule  of  the  civil  law  *  \ 
and  this  holds  with  the  civilians,  whether  the  nuptials  hap- 
pen before,  or  after,  the  birth  of  the  child.  With  us  rxt 
England  the  rule  is  narrowed,  for  the  nuptials  muft  b« 
precedent  to  the  birth ;  of  which  more  ^dll  be  faidwhen  wc 
come  to  confider  the  cafe  of  baftardy.  At  prefent  let  us  in- 
quire into,  I.  The  legal  duties  of  parents  to  their  legitimate 
children.  2.  Their  power  over  them.  3.  The  duties  of  fuch 
children  to  their  parents. 

I.  And,  firft,  the  duties  of  parents,  to  legitimate  children: 
which  principally  confift  in  three  particulars ;  their  mainte-* 
nance,  their  protection,  and  their  education. 

The  duty  of  parents  to  provide  for  the  malrttenance  of  their 
children,  is  a  principle  of  natural  law  \  an  obligation,  fays 

a   Ff,  2*  4*  5» 
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Puffendorf  **,  laid  on  them  not  only  by  nature  herfclf,  but  by 
their  own  proper  a£t,  in  bringing  them  into  the  world :  for 
they  would  be  in  the  higheft  manner  injurious  to  their  ifluc, 
if  they  only  gave  their  children  life,  that  they  might  after- 
wards fee  them  perifli.  By  begetting  them  therefore,  they 
have  entered  into  a  voluntary  obligation,  to  endeavour,  as  far 
as  in  them  lies,  that  the  life  which  they  have  bellowed  (hall 
be  fupported  and  preferved.  And  thus  the  children  will  have 
a  perfeft  rigit  of  receiving  maintenance  from  their  parents. 
And  the  prefident  Montefquieu  *  has  a  very  juft  obfervation 
upon  this  head :  that  the  eftablifhment  of  marriage  in  all  ci- 
vilized dates  is  built  on  this  natural  obligation  of  the  father  to 
provide  for  his  children ;  for  that  afcertains  and  makes  known 
the  perfon  who  is  bound  to  fulfil  this  obligation  :  whereas,  in 
promifcuous  and  illicit  conjun£lions,  the  father  is  unknown; 
and  the  mother  finds  a  thoufand  obftacles  in  her  way ; — 
ihame,  remorfe,  the  conftraint  of  her  fex,  and  the  rigor  of 
laws;— that  ftifle  her  inclinations  to  perform  this  duty :  and 
bsfides,  ihe  generally  wants  ability. 

The  municipal  laws  of  all  well-regulated  ftates  have  taken 
care  to  enforce  this  duty:  though  providence  has  done  it  more 
cffeAually  than  any  laws,  by  implanting  in  the  breaft  of  every 
parent  that  natural  ro^ynt  or  infuperable  degree  of  aflFe£kion^ 
which  not  even  the  deformity  of  perfon  or  mind,  not  even 
the  wickednefs,  ingratitude,  and  rebellion  of  children,  can 
totally  fupprefs  or  extinguiih. 

Thh  civil  law  ^  obliges  the  parent  to  provide  maintenance 
for  his  child  ;  and,  if  he  refufes,  "  judex  de  ea  re  cognofcetP 
Nay,  it  carries  this  matter  fo  far,  that  it  will  not  fufFer  a  parent 
at  his  death  totally  to  difinherit  his  child,  withoqt  exprefsly 
giving  his  re^fon  for  fo  doing ;  and  there  arc  fourteen  fuch 
reafons  reckoned  up  •,  which  may  juftify  fuch  difinherifon.  If 
the  parent  alleged  no  reafon,  or  a  bad,  or  a  falfe  one,  the  child 
might  fet  the  will  afidCj  tanquam  teftameatum  incffrciofumy  ^ 

b  L.  of  N.  1.  4*  9-  !!•  **  Pf'  *5«  3*  5« 
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teftament  contrary  to  the  natural  duty  of  the  parent.  And 
it  is  remarkable  under  what  colour  the  children  were  to  move 
for  relief  in  fuch  a  cafe  :  by  fuggefting  that  the  parent  had  loft 
the  ufe  of  his  reafon,  when  he  made  the  inoffictous  teftament. 
And  this,  as  Puffendorf  obferves  %  was  not  to  bring  into  dif- 
putc  the  teftator's  power  of  difinhcriting  his  own  offspring  \ 
but  to  examine  the  motives  upon  which  he  did  it :  and,  if 
they  were  found  defcftive  in  reafon,  then  to  fet  them  afide. 
But  perhaps  this  is  going  rather  too  far  :  every  man  has,  or 
ought  to  have,  by  the  laws  of  fociety,  a  power  over  his  own 
property  :  and,  as  Grotius  very  well  diftinguifhes  ^,  natural 
right  obliges  to  give  a  neceffary  maintenance  to  children  ;  but 
what  is  more  than  that  they  have  no  other  right  to,  than  as 
it  is  given  them  by  the  favour  of  their  parents,  or  the  pofitive 
conftitutions  of  the  municipal  law. 

Let  us  next  fee  what  provifion  our  own  laws  have  made 
for  this  natural  duty.  It  is  a  principle  of  law  **,  that  there 
is  an  obligation  on  every  man  to  provide  for  thofe  d^fcended 
from  his  loins ;  and  the  manner,  in  which  tliis  obligation 
Ihall  be  performed,  is  thus  pointed  out  *.  The  father,  and 
mother,  grandfather,  and  grandmother  of  poor  impotent  jier- 
fons  fhall  maintain  them  at  their  own  charges,  if  of  fuiEcient 
ability,  according  as  the  quarter  feffion  fliall  dired  :  and  ^  if 
a  parent  runs  away,  and  leaves  his  children,  the  churchwar- 
dens and  overfeers  of  the  parilhfhall  feife  his  rents,  goods, 
and  chattels,  and  difpofe  of  them  toward  their  relief.  By 
the  interpretations  which  the  courts  of  law  have  made  upon 
thefe  ftatutcs,  if  a  mother  or  grandmother  marries  again, 
and  was  before  fuch  fecond  marriage  of  fufficient  ability 
to  keep  the  child,  the  huft)and  fhall  be  charged  to  main« 
tain  it  * :  for  this  being  a  debt  of  hers,  when  Gngle,  (hall 
like  others  extend  to  charge  the  hufband.  But  at  her  death, 
the  relation  being  diffolved,  the  huft)and  is  under  no  farther 
obligation. 


f    /•  4.  r.  I T.  §.  7. 
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No  perfon  is  bound  to  provide  a  maintenance  for  his 
iffuey  unlefs  "where  the  children  are  impotent  and  unable 
to  work,  either  through  infancy,  difeafe,  or  accident ;  and 
then  is  only  obliged  to  find  them  with  necefiaries,  the  pe- 
nalty on  rsfufal  being  no  more  than  10  s*  a  month.  For 
the  policy  of  our  laws,  which  arc  ever  watchful  to  pro- 
mote induftry,  did  not  mean  to  compel  a  father  to  main- 
tain his  idle  and  lazy  children  in  eafe  and  indolence : 
but  thought  it  unjuft  to  oblige  the  parent,  againft  his  will, 
to  provide  them  with  fuperfluities,  and  other  indulgences 
of  fortune ;  imagining  they  might  truft  to  the  impulfe  of 
nature,  if  the  children  were  deferving  of  fuch  favours* 
Yet,  as  nothing  is  fo  apt  to  (lifle  the  calls  of  nature  as 
religious  bigotry,  it  is  ena&ed  "*,  that  if  any  popifh  parent 
fliall  refufe  to  allow  his  proteftant  child  a  fitting  main- 
tenance, with  a  view  to  compel  him  to  change  his  reli- 
gion, the  lord  chancellor  fhall  by  order  of  court  conftrain 
him  to  do  what  is  jufl:  and  reafonable.  But  this  did  not 
extend  to  peribns  of  another  religion,  of  no  lefs  bitter- 
nefa  and  bigotry  than  the  popiih :  and  therefore  in  the  very 
next  year  we  find  an  inftance  of  a  jew  of  immenfe  riches, 
whofe  only  daughter  having  embraced  chriftianity,  he  turn- 
ed her  out  of  doors ;  and  on  her  application  for  relief,  it 
was  held  (he  was  entitled  to  none  ^.  But  this  gave  occa- 
fion  ^  to  another  ftatute  ^^  which  ordains,  that  if  jewilh  pa- 
rents refufe  to  allow  their  proteftant  children  a  fitting  main- 
tenance fuitable  to  the  fortune  of  the  parent,  the  lord  chan- 
cellor on  complaint  may  make  fuch  order  therein  as  he  (hall 
fee  proper. 

Our  law  has  made  no  provifion  to  prevent  the  difinherit- 
ing  of  children  by  will :  leaving  every  man's  property  in  his 
own  difpofal,  upon  a  principle  of  liberty  in  this,  as  well  as 
every  other,  adion :  though  perhaps  it  had  not  been  amifs, 

"I  Stat.  II  &I2  W.  III.  c.  4.  o  Coin.journ.  iSFeb.  iiMar.i/oj* 
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if  the  parent  had  been,  bound  to  leave  tliem  at  the  Icaft  a  ne- 
ceflary  fubfiftence.  Indeed,  among  perfons  of  any  rank  or 
fortune,  a  competence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  eftate  fettled  upon  the  eldeft, 
by  the  marriage-articles.  Heirs  alfo,  and  children,  are  fa- 
vourites of  our  courts  of  juilice,  and  cannot  be  diGnherited 
by  any  dubious  or  ambiguous  words  ;  there  being  required 
the  utmoft  certainty  of  the  teftator's  intentions  to  take  awaj 
the  right  of  an  heir  % 

From  the  duty  of  maintenance  we  may  eafily  pafs  to  that 
oi  proteBiofiy  which  is  alfo  a  natural  duty,  but  rather  per- 
mitted than  enjoined  by  any  municipal  laws :  nature,  in  this 
refpeft,  working  fo  ftrongly  as  to  need  rather  a  check  than  a 
fpur-  A  parent  may,  by  oUr  laws,  maintain  and  uphold  his. 
children  in  their  law-fuits,  without  being  guilty  of  the  le- 
gal crime  of  maintairiiiig  quarrels  ^  A  parent  may  alfo  juf- 
tify  an  aflault  and  battery  in  defence  of  the  perfons  of  his 
children  ' :  nay,  where  a  man's  fon  was  beaten  by  another 
boy,  and  the  father  went  near  a  mile  to  find  him,  and  there 
revenged  his  fon's  quarrel  by  beating  the  other  boy,  of  which 
beating  he  afterwards  unfortunately  died  ;  it  was  not  held  tQ 
be  murder,  but  manflaughter  merely  *.  Such  indulgence  does 
the  law  fhew  to  the  frailty  of  human  nature,  and  the  workings 
of  parental  affection. 

The  laft  dvity  of  parents  to  their  children  is  that  of  giving 
them  an  educatipn  fuitable  to  their  ftation  in  life :  a  duty 
pointed  out  by  reafon,  and  of  far  the  greateft  importance  of 
any.  For,  as  PufFendorf  very  well  obferves  °,  it  is  not 
eafy  to  imagine  or  allow,  that  a  parent  has  coi\ferred  any 
confiderablc  benefit  upon  his  child,  by  bringing  him  into  the 
"^orld ;  if  he  afterwards  entirely  neglefts  his  culture  and 
education,  and  fufFers  him  to  grow  ijp  like  a  mere  beaft,  to 
lead  a  life  ufclefs  to  others,  and  (hameful  to  himfelf-     Yet 

q  I  Lev.  1 30.  (  Cro.  Jac.  196.   i  Hawk.  P.  C.  83. 
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the  municipal  laws  of  moft  countries  feem  to  be  defeftive  in 
this  point,  by  not  conllraining  the  parent  to  beftow  a  pro- 
per education  upon  his  children.  Perhaps  they  thought  it 
punifhment  enough  to  leave  the  parent,  who  neglecb  the  in- 
ftruftion  of  his  family,  to  labour  under  thofe  griefs  and  in* 
convenicncies,  which  his  family,  fo  uninftrufted,  will  be 
fure  to  bring  upon  him.  Our  laws,  though  their  defers  in 
jhis  particular  cannot  be  denied^  have  in  one  inftance  made 
a  wife  provifjon  for  breeding  up  the  rifing  generation  :  fince 
the  poor  and  laborious  part  of  tlie  cqmmunity,  when  paft 
the  age  of  nurture,  are  taken  out  of  the  hands  of  their  pa- 
rents, by  the  ftatutes  for  apprenticing  poor  children  ^ ;  and 
are  placed  out  by  the  public  in  fuch  a  manner,  as  may  ren- 
der their  abilities,  in  their  feveral  ftations,  of  the  grcateft 
advanta^  to  the  con^monwealth.  The  rich  indeed  are  left 
at  their  own  option,  whether  they  will  breed  up  their  chil- 
dren to  be  ornaments  or  difgraces  to  their  family.  Yet  in  one 
cafe,  that  of  religion,  they  are  under  peculiar  reflriclions : 
for  *  it  is  provided,  that  if  any  perfon  fends  any  child  under 
his  government  beyond  the  feas,  either  to  prevent  it's  good 
education  in  England,  or  in  order  to  enter  into  or  refide 
in  any  popifh  college,  or  to  be  inftrufted,  perfuaded,  or 
ftrengthened  in  the  popifh  religion  ;  in  fuch  cafe,  befides  the 
difabilities  incurred  by  the  child  fo  fent,  the  parer^t  or  perfon 
fending  fhall  forfeit  100  /.  which.  ^  ihall  go  to  the  folc  ufe  and 
benefit  of  him  that  (hall  difcover  the  offence.  And  ^  if  any 
parent,  or  other,  fhall  fend  or  convey  any  perfon  beyond  fea, 
to  enter  into,  or  be  uefident  in,  or  trained  up  in,  any  priory, 
abbey,'  nunnery,  popifh  univerfity,  college,  or  fchool,  or 
houfe  of  jefuits,  or  priefts,  or  in  any  private  popifh  family, 
in  order  to  be  inftru6^ed,  perfuaded,  or  confirmed  in  the 
popifh  religion  y  or  fhall  contribute  any  thing  towards  their 
maintenance  when  abroad  by  any  pretext  whatever,  the  per- 
fon both  fending  and  fent  fhall  be  dtfablcd  to  f\ie  in  law  or 
equity,  or  to  be  executor  or  adminiftrator  to  any  perfon,  or 
to  enjoy  any  legacy  or  4eed  of  gift,  or  to  bear  any  office  in 

V  See  pa;.  426.  V  Stat,  ii  &  xi  W.  III.  c.  4. 
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the  realm,  and  fliall  forfeit  all  his  goods  and  chattels,  and 
iikewife  all  his  real  eftate  for  life. 

2.  THKpower  of  parents  over  their  children  is  derived  from 
the  former  confideration,  their  duty :  this  authority  beinggiven 
them,  partly  to  enable  the  parent  more  effectually  to  perfonn 
his  duty,  and  partly  as  a  recompenfe  for  his  care  and  trouble 
in  the  faithful  difchargc  of  it.  And  upon  this  fcore  the  muni- 
cipal lawsof  fome  nations  have  given  a  much  larger  authority 
to  the  parents,  than  others.  The  antient  Roman  laws  gave 
the  father  a  powerof  life  and  death  over  his  children ;  upon  this 
principle,  that  he  who  gave  had  alfo  the  powerof  taking  away". 
But  the  rigor  of  thefe  laws  was  foftened  by  fubfequent  confti- 
tutions  y  fo  that  **  we  find  a  father  baniihed  by  the  emperor 
Hadrian  for  killing  his  fon,  though  he  had  committed  a  very 
heinous  crime,  upon  this  maxim,  that  ^^ patria pote/las  inp'tetatc 
**  debety  non  in  atrocitatey  conftftereJ*  But  ftill  they  maintain- 
ed to  the  laft  a  very  large  and  abfolutc  authority :  for  a  fon 
could  not  acquire  any  property  of  his  own  during  the  life  of 
his  father  ;  but  all  his  acquifitions  belonged  to  the  father,  or 
at  lead  the  profits  of  them  for  his  life  *. 

The  power  of  a  parent  by  our  Englifli  laws  is  much  more 
moderate  j  but  ftill  fufficient  to  keep  the  child  in  order  and 
obedience.  He  may  lawfully  corred  his  child,  being  under 
age,  in  a  reafonable  manner  ** ;  for  this  is  for  the  benefit  of  his 
education.  The  confent  or  concurrence  of  the  parent  to  the 
marriage  of  his  child  under  age,  was  alfo  direBed  by  our  an* 
tient  law  to  be  obtained  :  but  now  it  is  abfolutcly  neceffary ; 
for  without  it  the  contraft  is  void  *.  And  this  alfo  is  another 
means,  which  the  law  has  put  into  the  parent's  hands,  in  or* 
der  the  better  to  difcharge  his  duty ;  firft,  of  prote£king  his 
children  from  the  fnares  of  artful  and  defigning  perfons ;  and, 
next,  of  fettling  them  properly  in  life,  by  preventing  the  ill 
confequences  of  too  early  and  precipitate  marriages.  A  fa- 
ther has  no  oth^r  power  over  his  fon*s  e/laU,  than  as  his  truftee 
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or  guardian  ;  for,  though  he  may  receive  the  profits  during, 
the  child's  minority,  yet  he  muft  account  for  them  when  he 
comes  of  age.  He  may  indeed  have  the  benefit  of  his  chiU 
dren's  labour  while  they  live  with  him,  and  are  maintained 
by  him :  but  this  is  no  more  than  he  is  entitled  to  from  his 
apprentices  or  fervants.  The  legal  power-  of  a  father  (for  a 
mother,  as  fuch,  is  entitled  to  no  power,  but  only  to  reverence 
and  refpeft)  the  power  of  a  father,  I  fay,  over  the  perfons 
of  his  children  ceafes  at  the  age  of  twenty-one  :  for  they  arc 
then  enfranchifed  by  arriving  at  years  of  difcretion,  or  that 
point  which  the  law  has  eflablilhed  (as  fomc  muft  neceffarily 
be  eftabliflied)  wlien  the  empire  of  the  father,  or  other  guar- 
dian, gives  place  to  the  empire  of  reafon.  Yet,  till  that  age 
arrives,  tliis  empire  of  the  father  continues  even  after  his 
death ;  for  he  may  by  his  will  appoint  a  guardian  to  his 
children.  He  may  alfo  delegate  part  of  his  parental  autho- 
rity, during  his  life,  to  the  tutor  or  fchoolmafter,  of  his 
child  ;  who  is  then  in  loco  parentis^  and  has  fuch  a  portion  of 
the  power  of  the  parent  committed  to  his  charge,  v/z.  that 
of  reftraint  and  correftion,  as  may  be  neceflary  to  anfwer 
the  purpofes  for  which  he  is  employed. 

3.  The  duties  of  children  to  their  parents  arife  from  a 
principle  of  natural  juftice  and  retribution.  For  to  thofe, 
who  gave  us  exiftence,  we  naturally  owe  fubjeftion  and  obc-' 
dience  during  our  minority,  and  honour  and  reverence  ever 
after  :  they,  who  protefted  the  weaknefs  of  our  infancy,  arc 
entitled  to  our  proteftion  in  the  infirmity  of  their  age  5  they 
who  by  fuftenance  and  education  have  enabled  their  offspring 
to  profpcr,  ought  in  retuni  to  be  fupported  by  that  offspring, 
in  cafe  they  ftand  in  need  of  afliftance.  Upon  this  principle 
proceed  all  the  duties  of  children  to  their  parents  which  arc 
enjoined  by  poGtive  laws.  And  the  Athenian  laws  ^  carried 
this  principle  into  pra£bice  with  a  fcrupulous  kind  of  nicety  : 
obliging  all  children  to  provide  for  their  father,  when  fallen 
into  poverty ;  with  an  exception  to  fpurious  children,  to 
thofe  whofe  chaftity  had  been  proftituted  by  confent  of  the 
father,  and  to  thofe  whom  he  had  not  put  in  any  way  of 
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gaining 


454  ^^  Rights  Boor  U 

gaming  a  llvelyhood.  The  legiflaturei  fays  baron  Montet- 
^uieu  ^,  confidered,  that  in  the  firft  cafe  the  father,  being 
uncertain,  had  rendered  the  natural  obligation  precarious  ^ 
that,  in  the  fecond  cafe,  he  had  fuUied  the  life  he  had  given, 
^nd  done  his  children  the  greateft  of  injuries,  in  depriving 
them  of  their  reputation ;  and  that,  in  the  third  cafe,  he  had 
rezKiered  their  life  (fo  far  a$  in  him  lay^  an  infupportable  bur« 
tl^en,  by  furnilbing  them  with  no  means  of  fubfiftence. 

Our  laws  agree  with  thpfe  of  Athens  with  regard  to  the 
firft  only  of  thefe  particulars,  the  cafe  of  fpurious  iflue.  In 
the  other  cafes  the  law  does  not  hold  the  tie  of  nature  to 
be  diflblved  by  any  mifbehaviour  of  the  parent  j  and  there* 
fore  a  child  is  equally  juftifiable  in  defending  the  perfon,  or 
maintaining  the  caufe  or  fuit,  of  a  bad  parent,  as  a  good 
one  J  and  is  equally  compellable  %  if  of  fufficient  ability, 
to  maintain  and  provide  for  a  wicked  and  unnatural  progeni- 
tor, as  for  one  who  has  ihewn  the  greateft  tendemefs  and 
parental  piety, 

II,  We  are  next  to  confider  the  cafe  of  illegitimate  chil- 
dren, or  baftards ;  with  regard  to  whom  let  us-  inquire, 
l<»  Who  are  baftards,  a*  The  legal  duUeq  of  the  parents 
towards  a  baftard  child.  3.  The  rights  and  incapacities  at? 
tending  fuch  baftard  children* 

!•  Who  are  baftards-  A  baftard,  by  our  Englifli  laws,  is 
pne  that  is  not  only  begotten,  but  born,  out  of  lawful  matri- 
mony. The  civil  and  canon  laws  do  not  allow  a  chUd  to 
remain  a  baftard,  if  the  parents  afterwards  intermarry ' :  and 
herein  they  differ  moft  materially  from  our  law  5  which, 
though  not  fo  ftrift  as  to  require  that  the  child  ftiall  be  begotten^ 
yet  n^akes  it  an  indifpenfable  condition,  to  make  it  legitimate, 
that  it  (liall  be  horni  after  lawful  wedlock.  And  the  reafon  of 
our  Englifli  law  is  furely  Qjuch  fup^rior  to  that  of  the  Roman, 
if  we  confider  the  principal  end  and  defign  of  eftablifliing  the 
contract  of  marriage,  taken  in  a  civil  light  \  ^bflxaftedly  from 

F  Sp.  I.  b.  26.  c.  5.  i  Inji,  i,  lo^  13.  DecretJ*  4./*  17. 

b  Sut*  43  £liz.  c.  2.  c.  I. 

any 


any  religious  view,  which  has  nothing  to  do  with  the  legiti- 
macy or  illegitimacy  of  the  children.  The  main  end  and  de- 
fign  of  marriage  therefore  being  to  afcertain  and  fix  upon  fome 
certain  pcrfon,  to  whom  the  care,  the  proteftion,  the  mainte- 
nance, and  the  education  of  the  children  fhould  belong  ; 
this  end  is  undoubtedly  better  anfwered  by  legitimating  all 
iflue  born  after  wedlock,  than  by  legitimating  all  ifliie  of  the 
fame  parties,  even  born  before  wedlock,  fo  as  wedlock  after- 
wards enfues;     i-  Becaufe  of  the  very  great  uncertainty 
there  will  generally  be,  in  the  proof  that  the  iflue  was  really 
begotten  by  the  fame  man  ;  whereas,  by  confining  the  proof 
to  the  birth,  and  not  to  the  begetting,  our  law  has  rendered 
it  perfeftly  certain,  what  child  is  legitimate,  and  who  is  to 
take  care  of  the  child.     2,  Becaufe  by  the  Roman  law  a 
child  may  be  continued  a  baftard,  or  made  legitimate,  at  the 
option  of  the  father  and  mother,  by  a  marriage  ex  pojlfa^o  ,- 
thereby  opening  a  door  to  many  frauds  and  partialities,  which 
by  our  law  are  prevented.     3.  Becaufe  by  thofe  laws  a  man 
may  remain  a  baftard  till  forty  years  of  age,  and  then  be- 
come legitimate,  by  the  fubfcqueut  marriage  of  his  paients ; 
whereby  the  main  end  of  marriage,  the  protection  of  infants, 
js  totally  fruflratcd.     4.  Becaufe  this  rule  of  the  Roman  law 
admits  of  no  limitations  as  to  the  time  or  number  of  baf- 
tards  fo  to  be  legitimated  \  but  a  dozen  of  them  may,  twenty 
years  after  their  birth,  by  the  fubfcqueut  marriage  of  their 
parents,  be  admitted  to  all  the  privileges  of  legitimate  chil-* 
dren.  This  is  plainly  a  great  difcouragement  to  the  matrimo* 
nial  flate  ;  to  which  one  main  inducement  is  ufually  not  only 
t"he  defire  of  having  children^  but  aifo  the  defire  of  procreating 
lawful  heirs*     Whereas  our  couftitutions  guard  againft  this 
indecency,  and  at  the  fame  time  give  fufEcient  allowance  to 
the  frailties  of  human  nature.     For,  if  a  child  be  begotten 
while  the  parents  are  fmgle,  and  they  will  endeavour  to  make 
an  early  reparation  for  the  offence,  by  marrying  within  a  few 
months  after,  our  law  is  fo  indulgent  as  not  to  bailardize 
the  child,  if  it  be  born,  though  not  begotten,  in  lawful  wed* 
lock ;  for  this  is  an  incident  that  can  happen  but  once,  fince 
all  future  children  will  be  begotten,  as  well  as  born,  within 
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the  rules  of  honour  and  civil  fociety.     Upon  reafons  like 
thefe  we  may  fuppofe  the  peers  to  have  a£led  at  the  parlia- 
ment of  Merton,  when  they  refufed  to  ena£t  that  children, 
bom  before  marriage  fliould  be  efleemed  legitimate  ^, 

From  what  has  been  faid  it  appears,  that  all  children  born 
before  matrimony  are  baflards  by  our  law  :  and  fo  it  is  of  all 
children  born  fo  long  after  the  death  of  the  hufband,  that,  by 
the  ufualcourfe  of  geftation,  they  could  not  be  begotten  by  him. 
But,  this  being  a  matter  of  fome  uncertainty,  the  law  is  not 
exa£t  as  to  a  few  days  ^  And  this  gives  occafion  to  a  pro- 
ceeding tt  common  law,  where  a  widow  is  fufpedlcd  to  feign 
herfelf  with  child,  in  order  to  produce  a  fuppofititious  heir  to 
the  eftate :  an  attempt  which  the  rigor  of  the  Gothic  confti- 
tutions  efteemed  equivalent  to  the  mofl  atrocious  theft,  and 
therefore  puniflied  with  death  ".  In  this  cafe  with  us  the  heir 
prcfumptive  may  have  a  writ  de  ventre  wjpia'endoy  to  examine 
whether  fhe  be  with  child,  or  not "  j  and,  if  fhe  be,  to  keep 
her  under  proper  reftraint,  till  delivered  ;  which  is  entirely 
conformable  to  the  prafticc  of  the  civil  law  ® :  but,  if  the  wi- 
dow be  upon  due  examination  found  not  pregnant,  the  prc- 
fumptive heir  ihall  be  admitted  to  fhe  inheritance,  though  li- 
able to  lofe  it  again,  on  the  birth  of  a  child  within  forty  weeks 
from  the  death  of  a  hulband  p.  But  if  a  man  dies,  and  his 
widow  foon  after  marries  again,  and  a  child  is  born  within 
fuch  a  time,  as  that  by  the  courfe  of  nature  it  might  have  been 
the  child  of  either  hufband ;  in  this  cafe  he  is  faid  to  be  more 
than  ordinarily  legitimate  ;  for  he  may,  when  he  arrives  to 
years  of  difcrction,  choofe  which  of  the  fathers  he  pleafes  \ 
To  prevent  this,  among  other  inconveniencies,  the  civil  law 
ordained  that  no  widow  fliould  marry  infra  annum  luBus  %  a 

^  Rogavcrunt  omnet  ep'ifci^pl  magttauif  ter,  edit.  Ox:n»  tj^^,  ftth  attn  i^SS* 
mt  conjentircnt  qurd  rati  ante  matrmonium         I  Cro.  Jac.  541. 
ejfent  ligitmif  Ji:ut  ilU  qui  nati  f*int  foji         «n  Sticrnhuok  de  jure  Gothor,    L  3, 
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Lg'timU.  Et  omnes  comitts  et  harctiei  una         ^  Co.  Litt*  8.     Brad.  /.  &•  (•  |x« 
voce  reffbttdcrunlj  quod  nolunl  leges  jin*         "  Ff.  25.  ///.  4.  per  tof, 
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rule  which  obtained  fo  early  as  the  reign  of  Auguftus  %  if  not 
of  Romulus  :  and  the  fame  conllitution  was  probably  hand- 
ed down  to  our  early  anceftors  from  the  Romans,  during  their 
ftay  in  this  ifland  ^  for  we  find  it  eftablifhed  runder  the  Saxon 
and  Danifli  governments '. 

As  baftards  may  be  born  before  the  coverture  or  marriage 
ftate  is  begun,  or  after  it  is  determined,  fo  alfo  children  born 
during  wedlock  may  in  fome  circumftances  be  baftards.  As 
if  the  hufband  be  out  of  the  kingdom  of  England,  (or,  as 
the  law  fomewhat  loofely  phrafes  it,  extra  quatuor  maria)  for 
above  nine  months,  fo  that  no  accefs  to  his  wife  can  be  pre- 
fumed,  her  ifTue  during  that  period  fhall  be  baftards  v.  But, 
generally,  during  the  coverture  accefs  of  the  huft»and  fhall 
be  prefumed,  unlefs  the  contrary  can  be  ihewn " ;  which  is 
fuch  a  negative  as  can  only  be  proved  by  ftiewing  him  to  be 
elfewhere  :  for  the  general  rule  is,  praefiunltur  pro  legitlma-- 
tiom ''.  In  a  divorce,  a  menfa  et  thoro^  if  the  wife  breeds 
children,  they  are  baftards  j  for  the  law  will  prefume  the  huf- 
band and  wife  conformable  to  the  fentence  of  feparation,  unlefs 
accefs  be  proved :  but,  in  a  voluntary  feparation  by  agreement, 
the  law  will  fuppofe  accefs,  unlefs  the  negative  be  fliewn*.  So 
alfo  if  there  is  an  apparent  impoflibility  of  procreation  on  the 
part  of  the  huft)and,  as  if  he  be  only  eight  years  old,  or  the 
like,  there  the  iflue  of  the  wife  (hall  be  baftard  '.  Likewife, 
in  cafe  of  divorce  in  the  fpiritual  court  a  vinculo  matrimoftHf 
all  the  iflue  born  during  the  coverture  are  baftards  * ;  be- 
caufe  fuch  divorce  is  always  upon  fome  caufe«  that  rendered 
the  marriage  unlawful  and  null  from  the  beginning. 

2.  Let  us  next  fee  the  duty  of  parents  to  their  baftard 
children,  by  our  law ;  which  is  principally  that  of  main- 
tenance.  For,  though  baftards  are  not  looked  upon  ns  chil- 
dren to  any  civil  purpofes,  yet  the  tics  of  nature,  of  which 
maintenance  is  one,  are  not  fo  eafily  diflc>lved:  and  they 
hold  indeed  as  to  many  other  intentions  ;  as,  particularly, 

•  But  the  year  was   then  only  ten         «  Salk.  l^'^*     3  P.  W.  276.  Stra. 
months.     Ovid.  Faji,  /.  27.  925. 

*  Sit  omn'n  wduajire  mar  Jo  duzdeclm         *   5  Rep.  98. 
mttffct.  L.L.Etbclr,  A,  D.  lool'.  L*L,        «  Salk.  123. 
Cflfiui.  c.  yt*  Y  Co.  Litt.  244* 

r  Co.  Lilt.  244,  •  W:J,  235. 
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that  a  man  (hall  not  marry  liis  baftard  fifter  or  daughter  "• 
The  civil  law,  therefore,  wKeri  it  denied  maintenance  to  baf- 
tards  begotten  under  certain  atrocious  circum fiances  ^,  was 
neither  confonant  to  nature,  nor  reafon ;  however  profligate 
and  wicked  the  parents  might  juftly  be  efteemed. 

The  method  in  which  the  Englifh  law  provides  mainte- 
nance for  them  is  as  follows  ^,  When  a  woman  is  deliveredj 
or  declares  herfelf  with  child,  of  a  baftard,  and  will  by  oatli 
before  a  jufticc  of  peace  charge  any  perfon  as  having  got  her 
with  child,  the  juftice  (hall  caufe  fuch  perfon  to  be  appre-^ 
hended,  and  commit  him  till  he  gives  fecurity,  either  to 
maintain  the  child,  or  appear  at  the  next  quarter  fefllons  to 
difpute  and  try  the  fad.  But  if  the  woman  dies,  or  is  mar- 
ried before  delivery,  or  mifcarries,  or  proves  not  to  have  been 
with  child,  the  perfoti  (hall  be  difcharged :  othcrwifc  the  fef- 
fions,  or  two  juftices  out  of  feflions,  upon  original  applica- 
tion to  them,  may  take  order  for  the  keeping  of  the  baftard, 
by  charging  the  mother  or  the  reputed  father  with  the  pay- 
ment of  money  or  other  fuftentation  for  that  purpofe.  And 
if  fuch  putative  father,  or  lewd  mother,  run  away  from  the 
parifti,  the  overfcers  by  direftion  of  two  juftices  may  feize 
their  rents,  goods,  and  chattels,  in  ordef  to  bring  up  the 
faid  baftard  child.  Yet  fuch  is  the  humanity  of  our  law9» 
that  no  woman  can  be  compulfively  queftioned  concerning 
the  father  of  her  child,  till  one  month  after  her  delivery : 
which  indulgence  is  however  very  frequently  a  hardfliip  upon 
pariflies,  by  giving  the  parents  opportunity  to  efcape. 

3.  I  PROCEED  next  to  the  rights  and  incapacities  which 
appertain  to  a  baftard.  The  rights  are  very  few,  being  only 
fuch  as  he  can  acquire ;  for  he  can  inherit  nothing,  being 
looked  upon  as  the  fon  of  nobody,  and  fometimes  called^/rW 
nuUiusj  {omctimesjilius  popali  ^  (a).    Yet  hd  may  gain  a  fir- 

A  Lord  Rayro.  6S.    Comb.  356.         3  Car.  I.  c.  4.  13  &  14  Car.  II.  c.  ii« 

If  N<w.  St;,  r.  15.  6  Ceo.  11.  c.  31. 

c  Stst.  18.  Elic.  c.  3.  7  Jac.  I.  C.4 .     ^  Fort,  dt  Z..  L.  r.  40. 


(«)  Baftards  are  within  the  meaning  of  the  marriage  a^  16  Geo.  s« 
c.  33.  which  requires  the  confent  of  the  father,  guardian,  or  mother,  to 
the  marriage  of  perfon s  under  age,  who  are  not  married  by  banns.  The 
King  V.  Hodnett,  Term.  Rep.  ^6. — The  rule  that  a  baftard  is  Jliu  rvU 
Ifta  ppplies  only  to  th«  cafe  ^f  inheritancei.     Ibid.  xox« 
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name  by  reputation  %  though  he  has  none  by  inheritance* 
All  other  children  have  their  primary  fettlement  in  their  fa- 
thers parifli ;  but  a  baftard  irl  the  parifli  where  born,  for  he 
hath  no  father '.     However,  in  cafe  of  fraud,  as  if  a  wo- 
man be  fent  either  by  order  of  juftices,  or  comes  to  beg  as  a 
vagrant,  to  a  parifh  which  (he  does  not  belong  to,  and  drops 
her  baftard  there  ;  the  baftard  fhall,  in  the  firft  cafe,  be  fet- 
tled in  the  parifli  from  whence  flic  was  illegally  removed  ^  i 
or,  in  the  latter  cafe,  in  the  mother's  own  parifli,  if  the  mo- 
ther be  apprehended  for  her  vagrancy  K    Baftards  alfo,  born 
in  any  licenfed  hofpital  for  pregnant  women,  are  fettled  iti 
the  pariflies  to  which  the  mothers  belong  *.     The  incapacity 
of  a  baftard  confifts  principally  in  this,  that  he  cannot  be 
heir  to  any  one,  neither  can  he  have  heirs,  but  of  his  own 
body  ;  for,  being  nullius  Jilius,  he  is  therefore  of  kin  to  no- 
body, and  has  no  anceftor  from  whom  any  inheritable  blood 
can  b6  derived.     A  baftard  was  alfo,  in  ftri£lnefs,  incapable 
of  holy  orders ;  and,  though  that  were  difpenfed  with,  yet 
he  was  utterly  difqualified  from  holding  any  dignity  in  the 
church  ^  :  but  this  doArine  feems  now  obfolete  ;  and  in  all 
other  refpeds,  there  is  no  diftindtion  between  a  baftard  and 
another  man.     And  really  any  other  diftinflion,  but  that  of 
not  inheriting,  which  civil  policy  renders  neceiTary,  would, 
with  regard  to  the  innocent  offspring  of  his  parents'  crimes* 
be  odious,  unjuft,  and  cruel  to  the  laft  degree  :  and  yet  the  civil 
law,  fo  boafted  of  for  it's  equitable  decifions,  made  baftards  in 
fome  cafes  incapable  even  of  a  gift  from  their  parents  K     A 
baftard  may,   laftly,   be  made  legitimate,  and  capable  of  in- 
heriting, by  the  tranfcendent  power  of  an  aft  of  patliameht, 
and  not  otherwife  "  :  as  was  done  in  the  Cafe  of  John  of 
Gant's  baftard  children^  by  a  ftatute  of  Richard  the  fecond. 


e  Co.  Ljtt.  3* 
f  Salk.  427. 

e  Ibid.  121. 

^  Stat.  1 7  Geo.  II.  e.  5. 


i  Stat.  13  Geo.  III.  c.  82. 
k  Fortcfc.  f.  40.    5  Rep.  5S. 
I  Cod.  6.  57.  5. 
m  4  Inft.  36. 
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CHAPTER     THE     SSVENTBBNTH. 


OF    GUARDIAN   and   WARD. 


THE  only  general  private  relation,  now  remaining  to 
be  difcuffed,  is  that  of  guardian  and  ward ;  which 
bears  a  very  near  refemblance  to  the  laft,  and  is  plainly  de- 
rived out  of  it :  the  guardian  being  only  a  temporary  parent, 
that  is,  for  fo  long  titne  as  the  ward  is  an  infant,  or  under 
^e.  In  examining  this  fpecies  of  relationfhip,  I  fhall  firft 
confider  the  different  kinds  of  guardians,  how  they  are  ap- 
pointed, and  their  power  and  duty :  next,  the  different  ages 
of  perfons,  as  defined  by  the  laj^ :  and  laftly,  the  privileges 
and  difabilities  of  an  infant,  or  one  under  age  and  fubjed  to 
guardianfhip. 

I.  The  guardian  with  us  performs  the  office  both  of  the 
tutor  and  curator  of  the  Roman  laws  ;  the  former  of  which 
had  the  charge  of  the  maintenance  and  education  of  the 
minor,  the  latter  the  care  of  his  fortune  ;  or,  according  to 
the  language  of  the  court  of  chancery,  the  tutor  was  the 
committee  of  the  perfon,  the  curator  the  committee  of  the 
eftatc-  But  this  office  was  frequently  united  in  the  civil 
law  * ;  as  it  is  always  in  our  law  with  regard  to  minors, 
though  as  to  lunatics  and  idiots  it  is  commonly  kept  diftin& 

ft  Tf,  26.  4.  !• 
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Of  the  feveral  fpecies  of  guardians,  the  firft  are  guardians 
ly  nature  r  Viz.  the  father  and  (in  fome  cafes)  the  mother  of 
the  child.     For  if  an  eftate  be  left  to  an  infant,  the  father 
is  by  common  law  the  guardian,  and  mud  account  .to  his 
child  for  the  profits  **.     And,  with  regard  to  daughters,  it 
feems  by  conftruftion  of  the  ftatute  4  and  5  Ph.  &  Mar.  c.  8» 
that  the  father  might  by  deed  or  will  affign  a  guardian  to 
any  woman-child  under  the  age  of  fixteen  ;  and,  if  none  be 
fo  affigned,  the  mother  fliall  in  this  cafe  be  guardian  *=.  There 
are  alfo  guardians^r  nurture  •* ;  which  arc,  of  courfe,  the 
father  or  mother,  till  the  infant  attains  the  age  of  fourteen 
years  ^ :  and  in  default  of  father  or  mother,   the  ordinary 
iifually  affigns  fome  difcreet  perfon  to  take  care  of  the  in- 
fant's perfonal  eftate,  and  to  provide  for  his  maintenance  and 
education  ^     Next  are  guardians  in  focage^  (an  appellation 
which  will  be  fully  explained  in  the  fecond  book  of  thefe  com- 
mentaries) who  are  alfo  called  guardians  by  the  common  law. 
Thefe  .take  place  only  when  the  minor  is  entitled  tP  fome 
eftate  in  lands,  and  then  by  the  common  law  the  guardian- 
{hip.  devolves  upon  his  next  of  kin,  to  whom  the  inheritance 
cannot  poflibly  defcend  ;  as,  where  the  eftate  dcfcended  from 
his  father,  in  this  cafe  his  uncle  by  the  mother's  fide  cannot 
poffibly  inherit  this  eftate, and  therefore  fliall  be  the  guardian^. 
For  the  law  judges  it  improper  to  truft  the  perfon  of  an 
infant  in  his  hands,  ^  who  may  by  poffibility  become  heir  to 
him  ;  that  there  may  be  no  temptation,  nor  even  fufpicion  of 
temptation,  for  him  to  abufe  his  truft  •*.     The  Roman  laws 
proceed  on  a  quite  contrary  principle,  committing  the  care 
of  the  minor  to  him  who  is  the  next  to  fucceed  to  the  inhe- 
ritance, prefuming  that  the  next  heir  would  take  the  beft: 
care  of  an  eftate,  to  which  he  has  a  profpeft  of  fucceeding : 
and  this  they  boaft  to  be  ^^fumma  procidentia  *.'*     But  in  the 
mean  time  they  feem  to  have  forgotten,  how  much  it  is  the 

fc  Co.  Litt.  88.  *»  Nunquam  cufiod'.a  alicujui  ie  ]uft 

c   3  Rep.  ^9.  cVicu'i  rtmanetf  dt  quo  babeatur  fuffi:io^ 

*  Co.  Litt.  88.  qucdpcjjit'vel-utlilalifuodjut  inifjabat^ 

•  Moor  738.     3  Rep.  38.  •     rtditate  clamare,   GUdt.  /.  7.  t*  XU 
f  2  Jones  90.  2  Lev.  163.  *  Ff»  a6.  4.  i. 


f  Lice.  §.  123. 
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guardian's  intcreft  to  remove  the  incumbrance  of  his  pupil's 
life  from  that  eftate  for  which  he  is  fuppofed  to  have  fo 
great  a  regard  ^.  And  this  affords  Fortefcue  \  and  fir  EJ- 
ward  Coke  '^,  an  ample  opportunity  for  triumph  5  they  affirm- 
ing, that  to  commit  the  cuftody  of  an  infant  to  him  that  is 
next  in  fucceflion  is  "  quaft  agtium  committere  lupo^  ad  de^ 
*«  vorandum^''  Thefe  guardians  in  focage,  like  thofe  for 
nurture,  continue  only  till  the  minor  is  fourteen  years  of 
age  ;  for  then,  in  both  cafes,  he  is  prefumed  to  have  difcre- 
tion,  fo  far  as  to  choofe  his  own  guardian.  This  he  may  do, 
unlefs  one  be  appointed  by  the  father,  by  virtue  of  the  fta- 
tute  12  Car.  II.  c.  24.  which,  confidering  the  imbecillity 
of  judgment  in  children  of  the  age  of  fourteen,  and  the 
abolition  of  guardianfliip  in  chivalry  (which  lafted  till  the  age 
of  twentv-ouc,  and  of  which  we  ihall  fpcak  hereafter)  en- 
acts, that  any  father,  under  age  or  of  full  age,  may  by  deed 
or  will  difpofe  of  the  cuftody  of  his  child,  either  bom  or  un- 
born, to  any  perfon,  except  a  popiih  recufant,  either  in  pof- 
feflion  or  reverfion,  till  fuch  child  attains  the  age  of  one  and 
twenty  years.  Thefe  are  called  guardians  hyfattitCy  or  uf-- 
tamcntary  guardians.  There  are  alfo  fpecial  guardians  by  aif- 
torn  of  London,  and  other  places  °  ;  but  they  are  particular 
exceptions,  and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  duty  of  a  guardian  and  wait! 
arc  the  fame,  pro  temporey  as  that  of  a  father  and  child  ;  and 
therefore  I  Ihall  not  repeat  them  :  but  (hall  only  add,  that 
the  guardian,  when  the  ward  comes  of  age,  is  bound  to  give 

■ 

k  The  Roanan  fityrlft  was  fully  a-  who  provided   that  no  one  (hould  be 

ware  of  this  danger,  wh«n  he  puts^  this  another's  guardiin,     who  was  to   civ- 

piix  ate  prayer  into  the  mouth  of  a  feifiiTi  joy  the  eftate  after  his  death.    (Potter's 

uuirdian;  Antiq,  b.  i.e.  26.)     And  Charondln, 

^^put'Vtutn  0  utinjMj  quern  pnximus  another  of  the  Grecian  legifiators,   di. 

hjent  reeled  that  the  inheritance  (hould  go  so 

jKjtv'i'Jt  c.\lungam%     Perf.  I.  12.  the  father's  relations,  but  the  education 

I  r.  44.  of  the  child  to  the  mother's;  that  the 

Ki  1  Inlh  S3.  guardianfliip    and  xigbt   of  fuccrflioa 

..    Stii   beat    JUbern.    14   Men   III.  mii^ht  always  be  kept  dillin^.    (Pctu 

1i»ij.   j-ylicy  of  our  Englilh  law  is  war-  Leg*  Aft,  I.  6.  /.  7.) 

s.vntcd  by  tlir  \\\\s,  inilicutiox;:^  of  Sulon^        c  Co.  Lite.  SS* 
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him  an  account  of  all  that  he  has  tranfa£led  on  his  behalf, 
and  muft  anfwer  for  all  lofles  by  his  wilful  default  or  negli- 
gence. In  order  therefore  to  prevent  diGigreeable  con  tells 
with  young  gentlemen,  it  has  become  a  praftice  for  many 
guardians,  of  large  eftates  efpecially,  to  indemnify  tliemfelves 
by  applying  to  the  court  of  chancery,  afting  under  it's  di- 
reftion,  and  accounting  annually  before  the  officers  of  that 
court.  For  the  lord  chancellor  is,  by  right  derived  from  the 
crown,  the  general  and  fupreme  guardian  of  all  infants,  as 
well  as  idiots  and  lunatics ;  that  is,  of  all  fuch  perfons  as 
have  not  difcretion  enough  to  manage  their  own  concerns. 
In  cafe  therefore  any  guardian  abufcs  bis  trufl,  the  court  will 
check  and  punifli  him  ;  nay  fometimcs  will  proceed  to  the 
removal  of  him,  and  appoint  another  in  his  ftead  **. 

a.  Let  us  next  confider  the  ward  or  perfon  within  age, 
for  whofe  affiftance  and  fupport  thefc  guardians  are  coniti- 
tuted  by  law ;  or  who  it  is,  that  is  faid  to  be  within  age. 
The  ages  of  male  and  female  are  different  for  different  pur- 
pofes.  A  male  at  twelve  years  old  may  take  the  oath  of  al- 
legiance \  zX.  fourteen  is  at  years  of  difcretion,  and  therefore 
may  confent  or  difagree  to  marriage,  may  choofe  his  guar- 
dian, and,  if  his  difcretion  be  adlually  proved,  may  make 
his  teftament  of  his  perfonal  eftate  ;  vitfcventeen  may  be  an 
executor ;  and  at  twenty-one  is  at  his  own  difpofal,  and  may 
alien  his  lands,  goods,  and  chattels.  A  female  alfo  aty^- 
ven  years  of  age  may  be  betrothed  or  given  in  marriage ;  at 
nine  is  entitled  to  dower ;  at  twelve  is  at  years  of  maturity, 
and  therefore  may  confent  or  difagree  to  marriage,  and,  if 
proved  to  have  fufficient  difcretion,  may  bequeath  her  per- 
fonal eftate  \  at  fourteen  is  at  years  of  legal  difcretion,  and 
may  choofe  a  guardian  ;  TXfeventcen  may  be  executrix  ;  and 
at  twentyone  may  difpofe  of  herfelf  and  her  lands-  So  that 
full  age  in  male  or  female  is  twenty-one  years,  which  age  is 
completed  on  die  day  preceding  the  anniverfary  of  a  perfon's 
birth  1 ;  who  till  that  time  is  an  infant,  and  fo  ftiled  in  law. 
Among  the  antlent  Greeks  and  Romans  women  were  never 

p  I  Sid.  424.     I   p.  Will,  703.  ^096.    Todcr  v.  Sanfan*    /)cw.  Pr«f« 

9  Salk.44.  625.    Lord  Raym.  480.     27  Feb.  1775* 
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of  age  but  fubjefk  to  perpetual  guardianfliip ',  unlefd  when 
married  •*  nifi  convimijfent  in  manum  viri  ;'*  and,  when  that 
perpetual  tutelage  wore  away  in  procefs  of  time,  we  find  that, 
in  females  as  well  as  malesi  full  age  was  not  till  twenty-five 
years*.  Thutf •  by  the  conftitution  of  different  kingdoms, 
this  period,  which  is  merely  arbitrary,  and  Juns  po/Ukn^  is 
fixed  at  different  times.  Scotland  agrees  with  England  in 
this  point ;  (both  probably  copying  from  the  old  Saxon  con- 
ftitutions  on  the  continent,  which  extended  the  age  of  mi- 
nority **  ad  annum  vigefimum  primum,  et  eo  ufque  juvenes  fub 
•'  tutelam  reponunt  ^")  but  in  Naples  they  arc  of  full  age  at 
ttghtten ;  in  France,  with  regard  to  marriage,  not  till  thirty  s 
and  in  Holland  at  twenty-five, 

3.  Infants  have  various  privileges,  and  various  difabi- 
lities  :  but  their  very  difabilities  are  privileges ;  in  order  to 
fecure  them  from  hurting  themfelves  by  their  own  improvi- 
dent a£is.  An  infant  cannot  be  fued  but  under  the  protec* 
tion,  and  joining  the  name,  of  his  guardian  $  for  he  is  to  de- 
fend him  againft  all  attacks  as  well  by  law  as  othenx'ife " :  but 
he  may  fue  either  by  his  guardian,  ox  prochein  amy,  his  next 
friend  who  is  not  Iiis  guardian.  This  prochein  amy  nuiy  be 
any  perfon  who  will  undertake  the  infant's  caufe  \  and  it 
frequently  happens,  that  an  infant,  by  his  prochein  amy^  io- 
ftitutes  a  fuit  in  equity  againft  a  fraudulent  guardian.  In 
criminal  cafes,  an  infant  of  the  age  oi  fourteen  years  may  be 
capitally  punifhed  for  any  capital  offence  ^  :  but  under  the 
age  oifeven  he  cannot.  The  period  between  ^v^n  andyonrr- 
tecn  is  fubjedl  to  much  uncertainty :  for  the  infant  (hall, 
generally  fpeaking,  be  judged  prima  facie  innocent ;  yet 
if  he  was  doli  capax^  and  could  difcern  between  p)od 
and  evil  at  the  time  of  the  ofience  committed,  he  may 
be  convicted  and  undergo  judgment  and  execution  of 
death,    though    he  hath  not  attained  to  years  of  puberty 

r  Pott.  Anti<^.   b.  41  c.  IX.     Cic.  ]cin«,  as  welJ  as  the  fuhjeA,   armes  at 

fro  Murtn*  i2.  full  age  in  modern  Sweden.  Mod.  Un. 

s  Infl,  I.  23.  I.  HJft.  xxxiii.  220. 

t  Stiernhook  de  jure  Sueonum,  I,  2,         u  Co.  Litt.  135. 
t.  2.     Tbu  is  alfo  the  period  when  the        w  |  Hai.  P.  C.  %$• 

or 
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or  difcretion  K  And  fir  Matthew^Hak  gives  us  two  in- 
ftances,  one  of  a  girl  of  thirteen,  who  was  burned  for  kill- 
ing her  miftrefs ;  another  of  a  boy  ftill  younger,  that  had 
killed  his  companion,  and  hid  himfelf,  who  was  hanged  i 
for  it  appeared  by  his  hiding  that  he  knew  he  bad  done  wrong, 
and  could  difcern  between  good  and  evil :  and  in  fuch  cafes 
the  maxim  of  law  is,  that  tnalitia  fupplet  aetatem.  So  alfo,  ia 
much  more  modern  times,  a  boy  of  ten  years  old,  who  was 
guilty  of  a  heinous  murder,  was  held  a  proper  fubjed  for 
capital  punifhment,  by  the  opinion  of  all  the  judges  /. 

With  regard  to  eftates  and  civil  property,  an  infant  hath 
many  privileges,  which  will  be  better  underftood  when  we 
.come  to  treat  more  particularly  of  thofe  matters :  but  this 
may  be  faid  in  general,  that  an  infant  fhall  lofe  nothing  by 
non-claim,  or  neglefl  of  demanding  his  right ;  nor  ihall  any 
other  laches  or  negligence  be  imputed  to  an  infant,  exdept  ia 
fome  very  particular  cafes. 

It  is  generally  true,  that  an  infant  can  neither  aliene  his 
lands,  nor  do  any  legal  a£t,  nor  make  a  deed,  nor  indeed  any 
manner  of  contra£l,  that  will  bind  him.  But  ftill  to  all  thefe 
rules  there  are  fome  exceptions :  part  of  which  were  juft  now 
mentioned  in  reckoning  up  the  different  capacities  which  they 
afTume  at  different  ages :  and  there  are  others,  a  few  of  which 
it  may  not  be  improper  to  recite,  as  a  general  fpecimen  of  the 
whole.  And,  firft,  it  is  true,  that  infants  cannot  aliene  their 
eflates :  but  infant  truftees,  or  mortgagees,  are  enabled  to 
convey,  under  the  dire£lion  of  the  court  of  chancery  or  ex- 
chequer, or  other  courts  of  equity,  the  eftates  they  hold  in 
traft  or  mortgage,  to  fuch  perfon  as  the  court  fhall  appoint  *. 
Alfo  it  is  generally  true,  that  an  infant  can  do  no  legal  aft : 
yet,  an  infant,  who  has  an  advowfon,  may  prefent  to  the 
benefice  when  it  becomes  void  *.  For  -the  law  in  this  cafe 
difpenfes  with  one  rule,  in  order  to  maintain  others  of  far 

X  1  Hal.  P.  C,  z6.  «  Stat.  7  Ann.  c.  i9.4Geo.III.c.i6. 

y  Foftcr.  7a.  a  Co.  Lilt.  172. 
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greater  cohfequcncc  t  it  permits  an  infant  to  prefent  a  clerk 
(whof  if  unfit,  may  be  rejefted  by  the  bifhop)  rather  than 
either  fufFer  the  church  to  be  unferved  till  he  conies  of  age, 
or  permit  the  infant  to  be  debarred  of  his  right  by  lapfe  to 
the  bifhop.  An  infant  may  alfo  purchafe  lands,  but  his  pur*- 
chafe  is  incomplete :  for,  when  he  comes  to  age,  he  may  either 
agree  or  difagree  to  it,  as  he  thinks  prudent  or  proper,  without 
alleging  any  reafon ;  and  fo  may  his  heirs  after  him,  if  he  dies 
without  having  completed  his  agreement  ^.  It  is, '  farther, 
generally  true,  that  an  infant,  under  twenty-one,  can  make 
no  deed  but  what  is  afterwards  voidable  :  yet  in  fome  cafes  ^ 
he  may  bind  himfelf  apprentice  by  deed  indented  or  inden- 
tures, for  feven  years ;  and  **  he  may  by  deed  or  will  appoint 
a  guardian  to  his  children,  if  he  has  any.  Laftly,  it  is  ge^ 
nerally  true,  that  an  infant  can  make  no  other  contrad  that 
will  bind  him  :  yet  he  may  bind  himfelf  to  pay  for  his  necef- 
fary  meat,  drink,  apparel,  phyfic,  and  fuch  other  neceflaries  ; 
and  likewife  for  his  good  teaching  and  inftru£lion,  whereby 
he  may  profit  himfelf  afterwards  ®.  And  thus  much,  at  pre-* 
{ent,  for  the  privileges  and  difabilities  of  infants. 

^  Co.  Litt.  2.  A  Stat.  12  Car.  II,  c.  24* 

c  Stat.  5  Eliz.  c*  4.    43  Eiiz*  c«  %•        *  Co.  Litt.  lyz, 
Cro*  Cat,  179. 
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CHAPTER    THE     S  I  C  H  T  B  $  N  T  S, 


OF   CORPORATIONS. 


WE  have  hitherto  conGdered  perfons  in  their  natural 
capacities,  and  have  treated  of  their  rights  and  du-» 
ties.  But,  as  all  perfonal  rights  die  with  the  perfon  5  and, 
as  the  neceflary  forms  of  invefting  a  feries  of  individuals,  one 
after  another,  with  the  fame  identical  rights,  would  be  very 
inconvenient,  if  not  imprafticable  5  it  has  been  found  necef- 
fary,  when  it  is  for  the  advantage  of  the  public  to  have  any 
particular  rights  kept  on  foot  and  continued,  to  conftitute  ar- 
tificial perfons,  who  may  maintain  a  perpetual  (ticceflion^  and 
enjoy  a  kind  of  legal  immortality. 

These  artificial  perfons  are  called  bodies  politic,  bodies 
corporate,    (corpora  corporata)  or  corporations :   of  which 
there  is  a  great  variety  fubfifting,  for  the  advancement  of 
religion,  of  learning,  and  of  commerce ;  in  order  to  prefervc 
entire  and  for  ever  thofe  rights  and  immunities,  which,  if 
they  were  granted  only  to  thofe  individuals  of  which  the  body 
corporate  is  compofed,  would  upon  their  death  be  utterly 
loft  and  extin£t.     To  (hew  the  advantages  of  thefe  incorpora- 
tions,  let  us  confider  the  cafe  of  a  college  in  either  of  our 
univerfities,  founded  adjiudendum  et  orandum^  for  the  encou- 
ragement and  fupport  of  religion  and  learning.     If  this  were 
a  mere  voluntary  afTembly,  the  individuals  which  compofe  it 
might  indeed  read,  pray,  fludy,  and  perform  fcholaftic  exer- 
cifes  together,  fo  long  as  they  could  agree  to  do.fo :  but  they 
%  could 
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could  neither  frame,  nor  receive  any  laws  or  rules  of  their 
condu£l ;  none  at  Icaft,  which  would  have  any  binding  force, 
for  want  of  a  coercive  power  to  create  a  fufficient  obligation. 
Neither  could  they  be  capable  of  retaining  any  privileges  or 
immunities  :  for,  if  fuch  privileges  be  attacked,  which  of  all 
this  unconnefted  aflembly  has  the  right,  or  ability,  to  de- 
fend them  ?  And,  when  they  are  difpcrfed  by  death  or  other- 
wife,  how  fliall  they  transfer  thefe  advantages  to  another  fet 
of  (ludents,  equally  unconne£ted  as  themfelves?  So  alfo,  with 
regard  to  holding  eftates  or  other  property,  if  land  be  granted 
for  the  purpofes  of  religion  or  learning  to  twenty  individuals 
not  incorporated,  there  is  no  legal  way  of  continuing  the 
property  to  any  pthcr  perfons  for  the  fame  purpofes,  but  by 
endlefs  conveyances  from  one  to  the  other,  as  often  as  the 
hands  are  changed.     But  when  they  are  confolidated  and 
united  ii^to  a  corporation,  they  and  their  fucccflbrs  are  then 
confidered  as  one  perfon  in  law :  as  one  perfon,  they  have 
one  will,  which  is  colleftcd  from  the  fcnfe  ot  the  majority  of 
the  individuals  :  this  one  will  may  eilablifh  rules  and  orders 
for  the  regulation  of  the  whole,  which  are  a  fort  of  munici- 
pal laws  of  this  little  republic  j  or  rules  and  ftatutes  may  be 
prefcribcd  to  it  at  it's  creation,  which  arc  then  in  the  place 
of  natural  laws  :  the  privileges  and  immunities,  the  eftates 
and  pofleflions,  of  the  corporation,  when  once  vefted  in  them> 
will  be  for  ever  vefted,  without  any  new  conveyance  to  new 
fucceflions  j  for  all  the  individual  members  that  haveexifted 
from  the  foundation  to  the  prefent  time,  or  that  (hall  ever 
hereafter  cxift,  are  but  one  perfon  in  law,  a  perfon  that  never 
dies :  in^ike  manner  as  the  river  Thames  is  ftill  the  fame 
river,  though  the  parts  which  corapofe  it  are  changing  every 
inftant. 

The  honour  of  originally  inventing  theft  political  confti- 
tutions  entirely  belongs  to  the  Romans.  They  were  intro- 
duced, as  Plutarch  fiiys,  by  Numa  i  who  finding,  upon  his 
acccffion,  the  city  torn  to  pieces  by  the  two  rival  fatT:ions  of 
Sabines  and  Romans,  thought  it  a  prudent  and  politic  mea- 
fore  to  fubdivide  thefe  two  into  many  fmaller  ones,  by  infti- 

tuting 
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tuting  feparate  focietles  of  every  manual  trade  and  profefEon. 
Thcjr  were  afterwards  niuch  confidered  by  the  civil  law ',  in 
which  they  were,  called  univcrJitaUs^  as  forming  one  whole 
out  of  many  individuals ;  or  collegia^  from  being  gathered 
together :  they  were  adopted  alfo  by  the  canon  law,  for  the 
maintenance  of  ecclefiaftical  difcipline ;  and  from  them  our 
fpiritual  corporations  are  derived.  But  our  laws  have  confi- 
derably  refined  and  improved  upon  the  invention,  according 
to  Ae  ufual  genius  of  the  Englifli  nation  :  particularly  with 
regard  to  fole  corporations,  confiding  of  oneperfon  only,  of 
which  the  Roman  lawyers  had  no  notion;  their  maxim  being 
that  **  tresfaciunt  collegium  **."  Though  they  held,  that  if  a 
corporation,  originally  confifting  of  three  perfons,  be  reduced 
to  one,  **^  univerjitas  ad  unum  reditu"  it  may  ftill  fubfift  a« 
a  corporation,  *<  itjlet  nomen  univerfitatu  *=." 

Before  we  proceed  to  treat  of  the  feveral  incidents  of  cor« 
porations,  as  regarded  by  the  laws  of  England,  let  us  firft 
take  a  view  of  the  feveral  forts  of  them ;  and  then  we  fliall 
be  better  enabled  to  apprehend  their  refpeAive  qualities. 

The  firft  divifion  of  corporation  is  into  aggregate  and  Jole* 
Corporations  aggregate  confift  of  many  perfons  united  toge- 
ther into  one  fociety,  and  are  kept  up  by  a  perpetual  fuccef- 
fion  of  members,  fo  as  to  continue  for  ever :  of  which  kind 
are  the  mayor  and  commonalty  of  a  city,  tlie  head  and  fellows 
of  a  college,  the  dean  and  chapter  of  a  cathedral  church*. 
Corporations  fole  confift  of  one  perfon  only  and  his  fucceilbr$, 
in  fome  particular  ftation,  who  are  incorporated  by  law,  in 
order  to  give  them  fome  legal  capacities  and  advantages,  par- 
ticularly that  of  perpetuity,  which  in  their  natural  perfons 
they  could  not  have  had.  In  this  fenfe  the  king  is  a  fole 
corporation  ^i  fo  is  a  bifliop :  fo  are  fome  deans,  and  preben- 
daries, diftin£b  from  their  feveral  chapters :  and  fo  is  every 
parfon  and  vicar.  And  the  neceflity,  or  at  leaft  ufe,  of  this 
inftitution  will  be  very  apparent,  if  we  confider  the  cafe  of 

«  Ff.  I.  3.  f.  4.  p4r  M,  «  Ff*  3,  4.  7. 

k  Ff*  50.  16.  S.  <>  Co*  Utt.  43. 
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a  parfoa  of  a  church.  At  the  original  endowment  of  parifh 
churches,  the  freehold  of  the  church,  the. church-yard,  the 
parfonage  houfe,  the  glebe,  and  the  tithes  of  tlic  parifh,  were 
veiled  in  the  then  parfon  by  the  bounty  of  the  donor,  as  z 
temporal  recompenfe  to  him  for  his  fpiritual  care  of  the  in- 
habitants, and  with  intent  that  the  fame  emoluments  ihould 
ever  afterwards  continue!  as  a  recompenfe  for  the  fame  care. 
But  how  was  this  to  be  eft'e£led  ?  The  freehold  was  vetted 
in  the  parfon  j  and,  if  we  fuppofe  it  vetted  in  his  natural  ca- 
pacity, on  his  death  it  might  defcend  to  his  heir,  and  would 
be  liable  to  his  debts  and  incumbrances :  or,  at  bcft,  the  heir 
might  be  compellable,  at  fome  trouble  and  expenfe,  to  con- 
vey thcfc  rights  to  the  fucceeding  incumbent.  The  law  there- 
fore has  wifely  ordained,  that  the  parfon,  qtdotenus  parfon, 
{hall  never  die,  any  more  than  the  king ;  by  making  him  and 
his  fucceifors  a  corporation.  By  which  means  all  the  origi- 
nal rights  of  the  parfonage  are  prcferved  entire  to  the  fuccef- 
for ;  for  the  prcfent  incumbent,  and  his  predeceflbr  who  lived 
fevep  centuries  ago,  are  in  law  one  and  the  fame  perfon  \ 
9Uid  what  was  given  to  the  piic  was  given  to  the  other  alfo« 

Another  divifion  of  incorporations,  either  fole  or  aggre- 
gate, is  into  ecclefiqftical  and  lay,  Ecclefiaftical  corporations 
are  where  the  members  that  compofe  it  are  entirely  fpiritua) 
perfons ;  fuch  as  bifliops ;  certain  deans,  and  prebendaries  % 
^U  archdeacons,  parfons,  and  vicars ;  which  are  fole  corpo- 
rations ;  deans  and  chapters  at  prefent,  and  formerly  prior 
;ind  convent,  abbot  and  monks,  and  the  like,  bodies  aggregate. 
Thefe  are  erefled  for  the  furtherance  of  religion,  and  perpe- 
tuating the  rights  of  the  church.  Lay  corporations  are  of 
two  forts,  civil  and  eleemofynary.  The  civil  are  fuch  as  ar© 
?refted  for  a  variety  of  temporal  purpofes.  The  king, 
for  inftance,  is  made  2,  corporation  to  prevent  in  general 
the  poflibility  of  an  interregnum  or  vacancy  of  the  throne, 
and  to  prefervc  the  pofleffions  of  the  crown  entire;  for,  imme- 
diately upon  the  demife  of  one  king,  his  fucceflbr  is,  as  we  have 
formerly  feen,  in  full  poflcfiion  of  the  regal  rights  and  dignity, 
pther  li\y  corporations  are  creeled  for  the  good  government  of 

a  tow« 
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a  town  or  particular  diftri£t,  as  a  mayor  and  commonalty^ 
bailiff  and  burgcffes,  or  the  like  :  fome  for  the  advancement 
and  regulation  of  manufa£tures  and  commerce;  as. the  trading 
companies  of  London,  and  other  towns :  and  fome  for  the 
better  carrying  on  of  divers  fpecial  purpofes ;  as  churchwar- 
dens, for  confcrvation  of  the  goods  of  the  parifti ;  the  college 
of  phyficians  and  company  of  furgcons  in  London,  for  the 
improvement  of  the  medical  fcience  •,  the  royal  focicty,  for 
the  advancement  of  natural  knowledge ;  and  the  fociety  of  an- 
tiquaries, for  promoting  the  ftudy  of  antiquities.  And  among 
thefe  I  am  inclined  to  think  the  general  corporate  bodies  of 
the  univerfities  of  Oxford  and  Cambridge  muft  be  ranked  : 
for  it  is  clear  they  are  not  fpiritual  or  ecclefiaftical  corpora- 
tions, being  compofed  of  more  laymen  than  clergy  :  neither 
are  they  eleemofynary  foundations,  though  ftipexids  are  an- 
nexed to  particular  magiftrates  and  profeflbrs,  any  more  than 
other  corporations  where  the  acting  officers  have  ftanding  fa- 
laries ;  for  thefe  are  rewards  pro  opera  et  laborcy  not  chari- 
table donations  only,  Gnce  every  ftipend  is  preceded  by  fcr- 
vice  and  duty  :  they  fcem  therefore  to  be  merely  civil  corpo- 
rations.    The  eleemofynary  fort  are  fuch  as  are  conflituted 
for  the  perpetual  diftribution  of  the  free  alms,  or  bounty,  of 
the  founder  of  them  to  fuch  perfons  as  he  has  direcled.     Of 
this  kind  arc  all  hofpitals  for  the  maintenance  of  tlie  poor, 
fick,  and  impotent ;  and  all  colleges,  both  in  our  univerfi- 
ties and  out  *  of  them  :  which  colleges,  arc  founded  for  two 
purpofes ;   i .  For  the  promotion  of  piety  and  learning  by  pro- 
per regulations  and  ordinances.     2.  For  imparting  affiftance 
to  the  members  of  thofe  bodies,  in  order  to  enable  them  to 
profccute  their  devotion  and  ftudies  with  greater  eafe  and  af- 
fiduity.    And  all  thefe  eleemofynary  corporations  are,  ftriftly 
fpeaking,  lay  and  not  ecclefiaftical,  even  though  compofed 
of  ecclefiaftical  perfons ',  and  although  they  in  fome  things 
partake  of  the  nature,  privileges,  and  reftri£lions  0/  eccle- 
fiaftical bodies. 

•   Such  as  at   Mancbefter,    Eton,        ^  i  Lord  Raym.  6. 
Winchcftcr,  &c.  ' 

Hatinc 
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Having  thus  marfhalied  the  feveral  fpecks  of  corpora* 
^ns,  let  us  next  proceed  to  confider,  i.  How  corporations, 
in  general,  may  be  created.  2.  What  are  their  powers,  ca- 
pacities>  and  incapacities.  3.  How  corporations  are  vifited* 
And  4.  How  they  may  be  diflblved. 

1.  CoRPORATiOHS,  by  the  civil  law,  feem  to  have  been 
created  by  the  mere  aft,  and  voluntary  afibciation  of  their 
members ;  provided  fuch  convention  was  not  contrary  to  law, 
for  then  it  was  illicitum  collegium  ^.  It  does  not  appear  that 
the  prince's  confent  was  necefiary  to  be  aftually  given  to  the 
foundation  of  them ;  but  merely  that  the  original  founders  of 
tiiefe  voluntary  and  friendly  focieties  (for  they  were  littic  more 
than  fuch)  (hould  not  eftabliOi  any  meetings  in  oppoGtion  to 
/he  laws  of  the  ftate. 

But,  with  us  in  England,  the  king's  confent  is  abfolutely 
necelTary  to  the  ercftion  of  any  corporation,  either  impliedly 
or  exprcfsly  given  ^.  The  king's  implied  confent  is  to  be  found 
in  corporations  which  exift  by  force  of  the  common  hw^  to 
which  our  former  kings  arc  fuppofed  to  have  given  their  con- 
currence ;  common  law  being  nothing  elfe  but  cuftom, 
arifing  from  the  univcrfal  agreement  of  the  whole  commu- 
nity. Of  this  fort  are  the  king  himfclf,  all  bifhops,  parfons, 
vicars,  churchwardens,  and  fcme  others  ;  y/ho  by  common 
law  have  ever  been  held  (as  far  as  our  books  can  Oiew  us)  to 
have  been  corporations,  vtrtute  officn:  and  this  incorporation 
is  fo  infeparably  annexed  to  their  offices,  that  we  caimot 
frame  a  complete  legal  idea  of  any  of  thefe  perfons,  but  we 
mud  alfo  have  an  idea  of  a  corporation,  capable  to  tranfmit 

%  Ff.  47.  IX.  t .    NefueficietMtf  Mf-  tment,  aad  cndamtd  with  many  valoaUs 

fve  eolUgmrnifteque  bt/jufmodi  corputpaf-  privUegeSy  about  the  eleventh  century : 

>jfm  ornnilus  babfre  cvncedUur\  nam  et  /r-  (Robertf.  Cha.  V.  i.  30.)  to  which  the 

giimsf  etjenatui  conjulth,  et  principalihut  confent  of  the  feodal  foreretgn  wm  «h- 

tonJUtutionilfus  ea  ret  coercetur,  Ff,^»  4.  i .  folutely  necefiiuyy  u  many  of  hii  prero- 

^  Cities  and  towns  were  firft  -ere^ed  gatjvei  and  revenues  were  thetchy  cob- 

into  corporate  cominiiQltIe&  on  the  coa*  fideiably  dimijuO&ed. 
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his  rights  to  his  fucceflbrs,  at  the  fame  time.     Another  me- 
thod of  implication,  whereby  the  king's  confent  is  prefumcd, 
is  as  to  all  corporations  hj  prefcriptiouj  fuch  as  the  city  of 
London,  and  many  others  j,  which  have  exifted  as  corpora- 
tioiis,  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary ;  and  therefore  are  looked  upon  in  law  to  be  well 
created.    For  though  the  members  thereof  can  fhew  no  legal 
charter  of  incorporation,  yet  in  cafes  of  fuch  high  antiquity 
the  law  prefumes  there  once  was  one  \  and  that  by  the  variety 
of  accidents,  which  a  length  of  time  may  produce,' the  charter 
is  loft  or  deftroyed.    The  methods  by  which  the  king's  con- 
fent is  exprefsly  given,  are  either  by  a£l  of  parliament  ot 
charter.     By  ad  of  parliament,  of  which  the  royal  aflcnt  is  a 
neceflary  ingredient,  corporations  may  undoubtedly  be  creat-* 
cd  * :  but  it  is  obfervablc,  that  (till  of  late  years)  moft  of  thofc 
ftatutes,  which  are  ufually  cited  as  having  created  corpora*- 
tions,  do  cither  confirm  fuch  as  have  been  before  created  by 
the  king ;  as  in  the  cafe  of  the  college  of  phyficians  eredcd 
by  charter  lo  Hen.  VIII  ^j  which  charter  was  afterwards 
confirmed  in  parliament  * ;  or,  they  permit  the  king  to  creel 
a  corporation  infuturo  with  fuch  and  fuch  powers  \  as  is  the 
qafe  of  the  bank  of  England  "*,  and  the  focicty  of  the  Britifli 
fifliery ".     So  that  the  immediate  creative  aft  was  ufually 
performed  by  the  king  alone,   in  virtue  of  his  royal  pre- 
rogative **. 

All  the  other  methods  therefore  whereby  corporation* 
cxift,  by  common  law,  by  prefcription,  and  by  atl  of  par- 
liament, are  for  the  moft  part  reducible  to  this  of  the  king's 
letters  patent,  or  charter  of  incorporation.  The  king's  crea- 
tion may  be  performed  by  the  words  "  creamus^  erigimuryfufi" 
<*  damujj  incorporamus"  or  tlie  like.  Nay  it  is  held,  that  if  the 
king  grants  to  a  fet  of  men  to  have  gildam  mercatoriamy  a  mcr- 


j  9  Inft.  330. 

i  10  Rep.  29.    1  RoU.  Abr*  512. 
k  8  Rep.  114..  • 

1  X4  &  1 5  Heo.  VIIL  c.  5. 

I< 


n  Sut.  5  &  6  W.  Ik  M.  c.  20, 
n  Sut.  23  Geo.  II.  «.  4. 
•  See  page  272* 
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cantile  meeting  or  afTembly  p,  this  is  alone  fufficient  to  is-* 
corporate  and  eftablifli  them  for  ever  ^. 

The  parliament,  we  obfervcd,  by  its  abfolute  and  tran<« 
Tcetident  authority,  may  perform  this,  or  any  other  a£l  what- 
focvcr :  and  a£lttally  did  perform  it  to  a  great  extent,  by  fta- 

•  tute  39  Eliz.  c.  5*  which  incorporated  all  hofpitals  and  houfes 
of  correftion  founded  by  charitable  perfons,  without  farther 
trouble :  and  the  fame  has  been  done  in  other  cafes  of  chari- 
table foundations.  But  otherwife  it  has  not  formerly  been 
ufual  thus  to  intrench  upon  the  prerogative  of  the  crown* 
and  the  king  may  prevent  it  when  he  pleafes.  And,  in  the 
particular  inftance  before-mentioned,  it  was  done,  as  fir  Ed- 
ward Coke  obferves ',  to  avoid  the  charges  of  incorporation 

.  tnd  licences  of  mortmain  in  fmall  benefaftions ;  which  in  his 
days  were  grown  fo  great,  that  they  difcouraged  many  meil 
from  undertaking  thcfe  pious  and  charitable  works. 

The  king  (it  is  faid)  may  grant  to  a  fubje£l  the  power  of 
ereSing  corporations  %  though  the  contrary  was  formerly 
held ' :  that  is,  he  may  permit  the  fubjeft  to  name  the  per- 
fons and  powers  of  the  corporation  at  his  pleafure  ;  but  it  is 
really  the  king  that  erefts,  and  the  fubjeft  is  but  the  iilftni- 
ment :  for  though  none  but  the  king  can  make  a  corporation, 
yet  qui  fucit  per  a/iunty  facit  p^fe\  In  this  manner  the 
chancellor  of  the  univerfity  of  Oxford  has  power  by  charter 
to  ere£l  corporations  ;  and  has  aftually  often  exerted  it,  in 
the  ereftion  of  fevcral  matriculated  companies,  now  fubGft-> 
ing,  of  tradefmen  fubfcrvient  to  the  ftudents. 

-  When  a  corporation  is  ereded,  a  name  muft  be  given  to  it) 
and  by  that  name  alone  it  muft  fue,  and  be  fued,  and  do  all 

^P  Gi/J  fignified  among  the  Saxoos  a  q  lo  Rep.  30.    i  Roll.  Abr.  5134 

fraternity,  derived  from  the  verb  jiltan  '  2  Inft.  721. 

to  pav)  becaufe  every  man  paid  his  /hare  *  Bro.  j4hr.  tit*  Prtrtj^,  53,   Vijicff« 

towards  the  ex penfes  of  the  community.  Frcrcg»%%.  pU  t6. 

And  hence  their  place  of  meeting  is  fre.  t  Yearbook,  z  Ha.  VII.  13. 

qncQtlv  called  the  Guild  or  Guild  kalU  a  icf  Rep.  33. 
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legal  a£ls  j  though  a  very  minute-  variation  therein  is  not 
material ».  Such  name  is  the  very  being  of  it's  conflitution  i 
and,  though  it  is  the  will  of  the  king  that  erefts  the  corpo- 
ration, yet  the  name  is  the  knot  of  it*s  combination,  without 
which  it  could  not  perform  it's  coi^orate  fundUons  \  Tlic 
name  of  incorporation,  fays  fir  Edward  Coke,  is  as  a  proper 
name,  or  name  of  baptifm ;  and  therefore  when  a  private 
founder  gives  his  college  or  hofpital  a  name,  he  does  it  only 
as  a  godfather ;  and  by  that  fame  name  the  king  baptizes 
the  incorporation  \ 

II-  After  a  Corporation  is  fo  formed  dnd  named  it  ac- 
quires many  powefs,  rights,  capacities,  and  incapacities, 
which  we  are  next  to  confider.  Some  of  thefe  are  neceffarily 
and  infeparably  incident  to  every  corporation  j  which  inci- 
dents, as  foon  as  a  corporation  is  duly  etedled,  are  tacitly 
annexed  of  courfc  y.  As,  i.  To  have  perpetual  fucceffion. 
This  is  the  very  end  of  it's  incorporation  :  for  there  cannot 
be  a  fucceflion  for  ever  without  an  incorporation  » ;  and 
therefore  all  aggregate  corporations  have  a  power  neceffarily 
implied  of  elefting  members  in  the  room  of  fuch  as  go  off*.' 
2.  To  fue  or  be  fued,  implead  or  be  impleaded,  grant  or  re- 
ceive, by  it's  corporate  name,  and  do  all  other  afts  as  na- 
tural perfons  may.  3.  To  purchafc  lands,  and  hold  them, 
for  the  benefit  of  themfelves  and  their  fucceffors  j  which  two 
are  confequential  to  the  former.  4.  To  have  a  common  feal. 
For  a  corporation,  being  an  invifibic  body,  cannot  manifeft 
it's  intentions  by  any  perfonal  aft  or  oral  difcourfe :  it  there- 
fore ads  and  fpeaks  only  by  it's  common  feal.  For,  though 
the  particular  members  may  exprefs  their  private  confents  to 
any  aft,  by  words,  or  figning  their  names,  yet  this  ddes  not 
bind  the  corporation :  it  is  the  fixing  of  the  feal,  and'lhat  only, 
which  unites  the  feveral  affents  of  the  individuals,  who  com- 
pofe  the  community,  and  makes  one  joint  aflent  of  the  whole  *». 
5.  To  make  by-laws  or  private  ftatutes  for  the  better  govem- 

u  liiJ.  122.  <  ,0  Rep.  26. 

▼  Cllb.  Hift.  C.  P.  182.  a  I  Roll.  A!>r.  514. 


»  10  Rep.  18.  b  Div.  44.  4«. 

r  I6':d,  30.    Hob.  »it. 
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ment  of  the  corporation ;  which  arc  binding  upon  themfekes^ 
unlcfs  contrary  to  the  laws  of  the  land,  and  then  they  aic 
void.  This  is  alfo  included  by  law  in  the  very  aft  of  incor- 
poration ^ :  for,  as  natural  reafon  is  given  to  the  natural 
body  for  the  governing  it,  fo  by-laws  or  ftatutcs  are  a  fort  of 
political  reafon  to  govern  the  body  politic.  And  this  right 
of  making  by-laws  for  their  own  gbvernment,  not  contrary 
to  the  law  of  the  land,  was  allowed  by  the  law  of  the  twelyc 
tables  at  Rome  ^.  But  no  trading  company  is,  with  us,  al- 
lowed to  make  by-laws,  which  may  afFe£l  the  king's  prero- 
gative, or  the  common  profit  of  the  people,  under  penalty  of 
40  /.  unlcfs  they  be  approved  by  the  chancellor,  treafurer, 
and  chief  juftices,  or  the  judges  of  aflife  in  their  circuits : 
and,  even  though  tlicy  be  fo  approved,  dill  if  contrary  to  law 
they  arc  void  ^  Thefe  five  powers  are  infeparably  incident 
to  every  corporation,  at  leaft  to  every  corporation  aggregate  .• 
for  tv/o  of  them,  though  they  may  be  praftifed,  yet  are  very 
unneccfliiry  to  a  corporation  ^/^ ,-  viz»  to  have  a  corporate 
fcal  to  tcllify  his  folc  aflont,  and  to  make  ftatutes  for  the 
regulation  of  his  own  conduct. 

There  are  nlfo  certain  privileges  and  difabilities  that  at- 
tend an  aggregate  corporation,  and  are  not  applicable  to  fuch 
as  are  fole ;  the  reafon  of  them  ceafing,  and  of  courfe  the 
law.  It  muft  always  appear  by  attorney ;  for  it  cannot  ap- 
pear in  perfon,  being,  as  fir  Edward  Coke  fays',  invi£ble, 
and  exifling  only  in  intendment  and  confideration  of  law.  It 
can  neither  maintain,  or  be  made  defendant  to,  an  a£lion  of 
battery  or  fuch  like  perfonal  injuries  ;  for  a  corporation  can 
neither  beat,  nor  be  beaten,  in  it's  body  politic  *.  A  corpo- 
ration cannot  commit  treafon,  or  felony,  or  other  crime,  in 
it's  corporate  capacity '' :  though  it's  members  may,  in  tlicir 
diilinft  individual  capacities  K  Neither  is  it  capable  of  fufFer- 

c  Hob.  III.  g  Bro.  jfbr.  tit,  Corporatiw,  63. 

d  Sod.iUi  Ugem  quajn  vc'crt,  duir.  ne         h   10  Rep.  32. 
qu'ui  ex publua  lege  cq'\  :Tr*'ant,  Jil'lfe^         *  The  civil  law  alfo  ordains  that,  for 

runfo,  the  miibchaviour  of  t  body  corporate^ 

«Stit.  19  JTcn.  Vn.c.7.  1 1  !lcp.  54.  the  dire^ars  only  {hall  be  a'lfArccable  in 

f  J  c  iUp.,  32.  their  perfonal  capacities,  /y.  -f-  3»  1 5« 

4  ing 


Ch.  i8.  ^Persons.  477 

ing  a  traitor^s  or  felon's  puniflunent,  for  it  is  not  liable  to 
corporal  penalties}  nor  to  attainder,  forfeiture,  or  corruption 
of  blood.  It  cannot  be  executor  or  adminiftrator,  or  perform 
any  perfonal  duties ;  for  it  cannot  take  an  oath  for  the  due 
execution  of  the  office.  It  cannot  be  feifed  of  lands  to  tlie 
ufe  of  another  J ;  for  fuch  kind  of  confidence  is  foreign  to  the 
end  of  it's  inftitution.  Neither  can  it  be  committed  to  pri- 
fon  ^ ;  for  it's  exiftence  being  ideal,  no  man  can  apprehend 
or  arreft  it.  And  therefore  alfo  it  cannot  be  outlawed  ;  for 
outlawry  always  fuppofes  a  precedent  right  of  arreft  ing,  which 
has  been  defeated  by  the  parties  abfconding,  and  that  alfo  a 
corporation  cannot  do  :  for  which  reafons  the  proceedings  to 
compel  a  corporation  to  appear  to  any  fuit  by  attorney  are  al- 
ways by  diftrefs  on  their  lands  and  goods  *.  Neither  can  a 
corporation  be  excommunicated;  for  it  has  no  foul,  as  is 
gravely  obferved  by  fir  Edward  Coke  "* :  and  therefore  alfo 
it  is  not  liable  to  be  fummoned  into  the  ecclefiaftical  courts 
upon  any  account ;  for  thofe  courts  aft  onlj  pro  falute  ammae, 
and  their  fentences  can  only  be  inforced  by  fpiritual  cen- 
fures:  a  confideration,  which,  carried  to  it's  full  extent, 
would  alone  demonftrate  the  impropriety  of  thefe  courts  in- 
terfering in  any  temporal  rights  whatfoever. 

There  ate  alfo  other  incidents  and  powers,  which  belong 
to  fome  fort  of  corporations,  and  not  to  others.  An  aggre- 
gate corporation  may  take  goods  and  chattels  for  the  benefit 
of  themfelves  and  their  fuccefibrs,  but  a  fole  corporation  can- 
not "  :  for  fuch  moveable  property  is  liable  to  be  loft  or  im- 
bezzled,  and  would  raife  a  multitude  of  difputes  between  the 
fucceflbr  and  executor  ;  which  the  law  is  careful  to  avoid.  In 
ecclefiaftical  and  eleemofynary  foundations,  the  king  or  the 
founder  may  give  them  rules,  laws,  ftatutcs,  and  ordinances, 
which  they  are  bound  to  obferve :  but  corporations  merely 

j  Bro.  jfhr.  tit,  Fijffm.  al ufe,  ^0.         I  Bro. y^^r. /;V.  Corporation,   ii,Out- 
Bacon  of  ufes.  347.  Livry.  72. 

k  Plowd.  538.  "10  Rep.  3a. 

^  Coi  LiiC.  i^6. 

H  h  2  lay. 


478  ^^  Rights  Book  K 

lay,  conftituted  for  civil  purpofes,  are  fubjed  to  no  particu- 
lar ftatutes  \  but  to  the  common  law,  and  to  thdr  own  by- 
laws, not  contrary  to  the  laws  of  the  realm  •.     Aggregate 
corporations  alfo,  that  have  by  their  conftitution  a  head,  as 
a  dean,  warden,  mafter,  or  the  like,  cannot  do  any  z&s 
during  the  vacancy  of  the  headihip,  except  only  appointing 
another :  neither  are  they  then  capable  of  receiving  a  grant  ^ 
for  fuch  corporation  is  incomplete  without  a  head  K  But  there 
may  be  a  corporation  aggregate  conftituted  without  a  head  ^ : 
as  the  collegiate  church  of  Southwell  in  Nottinghamfliire, 
which  conCfts  only  of  prebendaries  ;  and  the  governors  of 
the  Charter-houfe,  London,  who  have  no  prefident  or  fu- 
perior,  but  are  all  of  equal  authority.     In  aggregate  corpo- 
rations alfo,  the  a£t  of  the  major  part  is  efteemed  the  ad  of 
the  whole  '^.  By  the  civil  law  this  major  part  muft  have  con- 
Aftcd  of  two  thirds  of  the  whole  j  elfe  no  a£l  could  be  per- 
formed ' :  which  perhaps  may  be  one  reafon  why  they  required 
three  at  leafl  to  make  a  corporation.     But,  with  us,  ai^  ma« 
jority  is  fufhcient  to  determine  the  a£t  of  the  whole  body. 
And  whereas,   notwithftanding  the  law  flood  thus,    fome 
founders  of  corporations  had  made  ftatutes  in  derogation  of 
the  common  law,  making  very  frequently  the  unanimous 
afTent  of  the  fociety  to  be  neceflary  to  any  corporate  afl  ; 
(which  king  Henry  VIII  found  to  be  a  great  obftru£tion  to 
his  projected  fchemeof  obtaining  a  furrender  of  the  lands  of 
ecclefiaftical  corporations)  it  was  therefore  ena<2ed  by  ftatute 
33  Hen.  VIII.  c.  27.  that  all  private  ftatutes  fliall  be  ut- 
terly void,  whereby  any  grant  or  elefiion,  made  by  the  head, 
with  the  concurrence  of  the  major  part  of  the  body,  is  liable 
to  be  obftruiScd  by  any  one  or  more,  being  the  minority : 
but  this  ftatute  extends  not  to  any  negative  or  necefTary  voice, 
given  by  tlie  founder  to  the  head  of  any  fuch  fociety. 

We  before  obferved  that  it  was  incident  to  every  corpora- 
tion, to  have  a  capacity  to  purchafe  lands  for  themfelves  and 

•  Lord  Raym.  8,  t  Bro.  Air.  tit.  Corf^aHon.  jx.  34. 

p  Co.  Utt.  263,  264.  *  Ff,  J.  4.  3. 

•1  10  Rep.  30* 
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fucceffors :  and  this  is  regularly  true  at  the  common  law  *. 
But  they  are  excepted  out  of  the  ftatute  of  wills " :  fo  that  no 
devife  of  lands  to  a  corporation  by  will  is  good :  except  for 
charitable  ufes,  by  ftatute  43  Eliz.  c.  4.  ^  :  whidi  exception  is 
again  greatly  narrowed  by  the  ftatute  9  Geo.  II.  c.  36.  And 
alfo,  by  a  great  variety  of  ftatutes  *,  their  privilege  even  of 
purchafing  from  any  living  grantor  is  much  abridged :  fo  tliat 
now  a  corporation^  either  eccleijaftical  or  lay^  muft  have  a 
licence  from  the  king  to  purchafe  1^^  before  they  can  exert  that 
capacity  which  is  vefted  in  them  by  the  common  law :  nor  is 
even  this  in  all  cafes  fufficient.  Thefe  ftatutes  are  generally 
called  the  ftatutes  of  mortmain ;  all  purchafes  made  by  corpo- 
rate bodies  being  faid  to  be  purchafes  in  mortmain^  in  mortua 
manu  :  for  the  reafon  of  which  appellation  fir  Edward  Coke  * 
ofiers  many  conjeAures  ^  but  there  is  one  which  fcems  more 
probable  than  any  that  he  has  given  us :  viz.  that  thefe  pur- 
chafes being  ufually  made  by  ecclefiaftical  bodies,  the  mem- 
bers of  which  (being  profefled)  were  teckoned  dead  perfons 
in  law,  land  therefore,  holden  by  them,  might  with  great 
propriety  be  faid  to  be  held  ///  mortua  mams. 

I  SHALL  defer  the  more  particular  expofition  of  thefe  fta- 
tutesof  mortmain  tiU  the  next  book  of  thefe  commentaries! 
when  we  fhall  confider  the  nature  and  tenures  of  eftates ;  and 
alfo  the  expofition  of  thofe  difabling  ftatutes  of  queen  Eliza- 
beth, which  reftrain  fpiritual  and  eleemofynary  corporations 
from  aliening  fuch  lands  as  they  are  at  prefent  in  legal  pof- 
feflion  of:  only  mentioning  them  in  this  place,  for  the  fake 
of  regularity,  as  ftatutable  incapacities  incident  and  relative 
to  corporations. 

The  general  duties  of  all  bodies  politic,  confidered  in  their 
corporate  capacity,  may,  like  thofe  of  natural  perfons,  be 

t  10  Rep.  30.  incaptbk  of  taking  lands,  ufdefs  by  fpe- 

*  34  Hen.  Vin.  c.  5«  clal  privilege  from  the  emperor  :  ro//<r- 

V  Hob.  136.  gium,  fi  nulla  fpec'iall  prinfUegto  fuknixum 

X  From  magna  earta^  9  Hen*  IIL  Jit^  baereditatem  cafert  non  p^Jpft  dubium 
c.  36.  to  9  Geo.  IL  c.  36.  9on  efi,     Cvd,  6.  24.  8. 

r  By  the  cWil  law  a  corporation  was        *  %  Inft«  2« 
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reduced  to  this  fingle  one  ;  that  of  afling  up  to  the  end  or 
defign,  whatever  it  be,  for  which  they  were  created  by  their 
founder. 

III.  I  PROCEED  therefore  next  to  inquire,  how  thefe  cor- 
porations may  be  vjfited.  For  corporations  being  compofed 
of  individuals,  fubje£i  to  human  frailties,  are  liable,  as  well 
as  private  perfons,  to  deviate  from  the  end  of  their  inftitu- 
tion.  And  for  that  reafon  the  law  has  provided  proper 
perfons  to  vifit,  inquire  into,  and  corred  all  irregularities 
that  arife  in  fuch  corporations,  either  fole  or  aggregate,  and 
whether  ccclefiaftical,  civil,  or  eleemofynary.  With  regard  to 
all  ecclefiaftical  corporations,  the  ordinary  is  their  vifitor,  fo 
conflituted  by  the  canon  law,  and  from  thence  derived  to 
us.  The  pope  formerly,  and  now  the  king,  as  fupreme  or« 
dinary,  is  the  vifitor  of  the  archbiihop  or  metropolitan ;  the 
metropolitan  has  the  charge  and  coercion  of  all  his  fuffiragan 
biihops ;  and  the  bifhops  in  their  feveral  diocefes  are  in  ec- 
clefiadical  matters  the  vifitors  of  all  deans  and  chapters,  of 
all  parfons  and  vicars,  and  of  all  other  fpiritual  corporations. 
With  refpeft  to  all  lay  corporations,  the  founder,  his  heirs, 
or  afTigns,  are  the  vidtors,  whether  the  foundation  be  civil 
or  eleemofynary ;  for  in  a  lay  incorporation  the  ordinary 
neither  can  nor  o^ght  to  vifit  *. 

I  KNOW  it  is  generally  faid,  that  civil  corporations  are  fub- 
je£^  to  no  vifitation,  but  merely  to  the  common  law  of  the 
land  ;  and  this  (hall  be  prefently  explained.  But  firft,  as  I 
have  laid  it  down  as  a  rule  that  the  founder,  his  heirs,  or  af« 
figns,  are  the  vifitors  of  all  lay  corporations,  let  us  inquire 
what  is  meant  by  th&  fonncUr,  The  founder  of  all  corpora- 
tions in  the  ftricleil  and  original  fenfe  is  the  king  alone,  for  he 
only  can  incorporate  a  fociety ;  and  in  civil  incorporations, 
fuch  as  mayor  and  commonalty,  &c.  where  there  arc  no  pof- 
feflions  or  endowments  given  to  the  body,  there  is  no  other 
founder  but  the  king  :  but  in  eleemofynary  foundations,  fuch 
as  colleges  and  hofpitals,  where  there  is  an  endowment  of 
lands,  the  law  diflinguiflies,  and  makes  two  fpecies  of  foun- 
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Nation ;  the  one  fundatio  incipiens,  or  the  incorporation,  in 
vrhich  fcnfe  the  king  is  the  general  founder  of  all  colleges 
and  hofpitals  ;  the  other  fundatio  perficiens^  ©r  the  dotation  of 
it,  in  which  fenfe  the  firft  gift  of  the  revenues  is  the  founda- 
tion, and  he  who  gives  them  is  in  law  the  founder :  and  it  is 
in  this  laft  fenfe  that  we  generally  call  a  man  the  founder  of 
a  college  or  hofpital  ^.  But  here  the  king  has  hi^  preroga- 
tive  :  for,  if  the  king  and  a  private  man  join  in  endowing  an 
eleemofynary  foundation,  the  king  alone  fliall  be  the  founder 
of  it.  And,  in  general,  the  king  being  the  fole  founder  of 
all  civil  corporations,  and  the  endower  the  perficient  founder 
of  all  eleemofynary  ones,  the  right  of  vifitation  of  the  former 
refults,  according  to  the  rule  laid  down,  to  the  king  \  and  of 
the  latter  to  the  patron  or  endower. 

The  king  being  thus  conflltuted  by  law  vifitor  of  all 
civil  corporations,  the  law  has  alfo  appointed  the  place, 
wherein  he  (hall  exercife  this  jurifdiftion :  which  is  the  court 
of  king's  bench  ;  where,  and  where  only,  all  mifbehaviours 
of  this  kind  of  corporations  are  inquired  into  and  redreiOed, 
and  all  their  controverlies  decided.  And  this  is  what  I  un-> 
derftand  to  be  the  meaning  of  our  lawyers,  when  they  fay 
that  thefe  civil  corporations  are  liable  to  no  vifitation ;  that 
is,  that  the  law  having  by  immemorial  ufage  appointed  them 
to  be  vifited  and  infpefted  by  the  king  their  founder,  in  his 
majefty's  court  of  king's  bench,  according  to  the  rules  of  tlie 
corhmon  law,  they  ought  not  to  be  vifited  elfewhere,  or  by 
any  other  authority  ^.  And  this  is  fo  ftriftly  true,  that  though 
the  king  by  his  letters  patent  had  fubjefted  the  college  of 
phyficians  to  the  vifitation  of  four  very  refpeftable  perfons, 
the  lord  chancellor,  the  two  chief  juftices,  and  the  chief 
baron  5  though  the  college  had  accepted  this  charter  with  all 
poflible  marks  of  acquiefcence,  and  had  ailed  under  it  for 
near  a  century  j  yet  in  1753,  the  authority  of  this  provifion 
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coming  in  difpute,  on  an  appeal  preferred  to  thefe  fuppofei 
vifitors,  they  dire£led  the  legality  of  their  own  appointment 
to  be  argued :  and,  as  this  college  was  merely  a  civil  and  not 
an  eleemofynary  foundation,  they  at  length  determined,  upon 
feveral  days  folemn  debate,  that  they  had  no  jurifdiAion  as 
vifitors ;  and  remitted  the  appellant  (if  aggrieved)  to  his  re- 
gular remedy  in  his  majefty's  coun  of  king's  bench. 

As  to  eleemofynary  corporations,  by  the  dotation  the 
founder  and  his  heirs  are  of  common  right  the  legal  viiitorsy 
to  fee  that  fuch  property  is  rightly  employed,  as  might  other* 
wife  have  defcended  to  the  vifitor  himfelf :  but,  if  the  founder 
has  appointed  and  aipgned  any  other  perfon  to  be  viGtor,  then 
his  aifignee  fo  appointed  is  invefted  with  all  the  founder's 
power,  in  exclufion  of  his  heir.  Eleemofynary  corporations 
are  chiefly  hofpitals^  or  colleges  in  the  univerfities.  Thefe 
were  all  of  them  confidered,  by  the  popifh  clergy,  as  of  mere 
ecclefiaftical  jurifdi£l:ion :  however,  the  law  of  the  land  judged 
otherwife;  and^with  regard  to  hofpitals,  it  has  long  been  held^, 
that  if  the  hofpital  be  fpiritual,  the  bifliop  (hall  vifit;  but  if  lay, 
the  patron.  This  right  of  lay  patrons  was  indeed  abridged 
jby  ftatute  2  Hen.  V.  c.  i.  which  ordained,  that  the  ordinary 
fhould  vifit  tf// hofpitals  founded  by  fubjeAs;  though  the  king's 
right  was  rcferved,  to  vifit  by  his  commiflioners  fuch  as  were 
of  royal  foundation.  But  the  fubjeft's  right  was  in  part  re- 
ftored  by  ftatute  i4£liz.  c.  5.  which  diredls  the  bifhop  to 
vifit  fuch  hofpitals  only,  where  no  vifitor  is  appointed  by  the 
founders  thereof :  and  all  the  hofpitals  founded  by  virtue  of 
the  ftatute  39  Eliz.  c.  5.  are  to  be  vifited  by  fuch  perfons  as 
fhall  be  nominated  by  the  refpe£live  founders.  But  ftill,  if  the 
founder  appoints  nobody,  the  biftiop  of  the  diocefe  muft  vifit*. 

Colleges  in  the  univerfities  (whatever  the  common  law 
may  now,  or  might  formerly,  judge)  were  certainly  confidered 
by  the  popifti  clergy,  under  whofe  diredlion  they  were,  as 
ecclefia/iicaly  or  at  leaft  as  clerical^  corporations ;  and  there- 
fore the  right  of  vifitation  was  claimed  by  the  ordinary  of  the 
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diocefe.  This  is  evident,  becaufe  in  many  of  our  mod  an- 
tient  colleges,  where  the  founder  had  a  mind  to  fubjeft  them 
to  a  vifitor  of  his  own  nomination,  he  obtained  for  that  pur- 
pofe  a  papal  buUe  to  exempt  them  from  the  jurifdiftion  of  the 
ordinary ;  feveral  of  which  are  ftill  preferved  in  the  archives 
of  the  refpedive  focieties.  And  in  fome  of  our  colleges, 
where  no  fpecial  vifitor  is  appointed,  the  bifhop  of  that  dio- 
cefe, in  which  Oxford  was  formerly  comprized,  has  imme- 
morially  exercifed  vifitatorial  authority ;  which  can  be . 
afcribed  to  nothing  elfe,  but  his  fuppofcd  title  as  ordinary  to 
vifit  this,  among  other  ecclefiaftical  foundations.  And  it  id 
not  impoflible,  that  the  number  of  colleges  in  Cambridge, 
which  are  vifited  by  the  biihop  of  Ely,  may  in  part  be  de- 
rived from  the  fame  original. 

But,  whatever  might  be  formerly  the  opinion  of  the  cler- 
gy, it  is  now  held  as  eftablifhed  common  law,  that  colleges 
are  lay  corporations,  though  fdmetimes  totally  compofed  of 
ecclefiaftical  perfons ;  and  that  the  right  of  vifitation  does 
not  arife  from  any  principles  of  the  canon  law,  but  of  necef- 
fity  was  created  by  the  common  law  ^     And  yet  the  power 
and  jurifdiftion  of  vifitors  in  colleges  was  left  fo  much  in  tlie 
dark  at  common  law,  that  the  whole  doclrine  was  very  un- 
fettled  till  the  famous  cafe  of  Philips  and  Bury  «.     In  this  the 
main  queftion  was,  whether  the  fentence  of  the  biihop  of  Ex- 
eter, who  (as  vifitor)  had  deprived  doctor  Bury  the  refitor  of 
Exeter  College,  could  be  examined  and  redrefled  by  the  court 
of  king's  bench.     And  the  three  puifne  judges  were  of  opi- 
nion, that  it  might  be  reviewed,  for  tliat  the  vifitor's  jurif- 
diction  could  not  exclude  the  common  law ;  and  accordingly 
judgment  was  given  in  that  court.     But  the  lord  chief  jufticc 
Holt  was  of  a  contrary  opinion  •,  and  held,  that  by  the  com- 
mon law  the  ofiice  of  vifitor  is  to  judge  according  to  the  fta- 
tutes  of  the  college,  and  to  expel  and  deprive  upon  juft  occa- 
fions,  and  to  hear  all  appeals  of  courfe  :  and  that  from  him, 
and  him  only,  the  party  grieved  ought  to  have  redrefs  :  the 
founder  having  repofed  in  him  fo  entire  a  confidence,  that  he 
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will  adminifter  juftice  impartially,  that  his  determinations  are 
final,  and  examinable  in  no  other  court  whatfoever.  And, 
upon  this,  a  writ  of  error  being  brou^t  into  the  houfe  of 
lords,  they  concurred  in  fir  John  Holt's  opinion,  and  revcrfed 
the  judgment  of  the  court  of  king's  bench.  To  which  lead- 
ing cafe  all  fubfequent  determinations  have  been  conformable. 
But,  where  the  vifitor  is  under  a  temporary  difability,  there 
the  court  of  king's  bench  will  interpofe,  to  prevent  a  defeft  of 
juftice  **.  Alfo  it  is  faid  *,  that  if  a  founder  of  an  clecmofy- 
nary  foundation  appoints  a  vifitor,  and  limits  his  jurifdi£iion 
by  rules  and  ftatutes,  if  the  vifitor  hi  his  fentence  exceeds 
thofe  rules,  an  a£tion  lies  againft  him  ;  but  it  is  otherwife, 
where  he  miftakes  in  a  thing  within  his  power. 

IV.  We  come  now,  in  the  laft  place,  to  confider  how 
corporations  may  be  diflblved.  Any  particular  member  may- 
be disfranchifed,  or  lofe  his  place  in  the  corporation,  by  ail- 
ing contrary  to  the  laws  of  the  fociety,  or  the  laws  of  the 
land :  or  he  may  refign  it  by  his  own  voluntary  aft  K  But 
the  body  politic  may  alfo  itfelf  be  diflblved  in  feveral  ways  ; 
which  diflblution  is  the  civil  death  of  the  corporation :  and  in 
this  cafe  their  lands  and  tenements  fhall  revert  to  the  perfon, 
or  his  heirs,  who  granted  them  to  the  corporation  :  for  the 
law  doth  aimex  -a  condition  to  every  fuch  grant,  that  if  the 
corporation  be  diflblved,  the  grantor  fhall  have  the  lands 
again,  bccaufe  the  caufe  of  the  grant  faileth  ^  The  grant  is 
indeed  only  during  the  life  of  the  corporation;  which  may  en- 
dure for  ever :  but,  when  that  life  is  determined  by  the  diflfo- 
lution  of  the  body  politic,  the  grantor  takes  it  back  by  revcr- 
fion,  as  in  the  cafe  of  every  other  grant  for  life.  The  debts 
of  a  corporation,  either  to  or  from  it,  are  totally  extinguifh- 
cd  by  it's  diflblution  ;  fo  that  the  members  thereof  cannot  re- 
cover, or  be  charged  with  them,  in  their  natural  capacities  ™: 
agreeable  to  that  maxim  of  the  civil  law  ",  "  ^  qt^id  univer^ 
"  J/tati  ikbctur^  fingnlis  non  dcbetur;  nec^  quod  debet  univerjitas^ 
**  ftngtili  debeiitT 
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A  Corporation  may  be  diffolvcd,  i.  By  a6l  of  parlia- 
ment, which  is  boundlefs  in  it's  operations.  2.  By  the  na- 
tural death  of  all  it's  members,  in  cafe  of  an  aggregate  cor- 
poration. 3.  By  furrender  of  it's  franchifes  into  the  hands 
of  the  king,  which  is  a  kind  of  fuicide.  4.  By  forfeiture  of 
it's  charter,  through  negligence  or  abufe  of  it's  franchifes ;  in 
which  cafe  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated,  and  there- 
upon the  incorporation  is  void.  And  the  regular  courfe  is  to 
bring  an  information  in  nature  of  a  writ  of  quo  warranto,  to 
inquire  by  what  warrant  the  members  now  exercife  their  cor- 
porate power,  having  forfeited  it  by  fuch  and  fuch  proceed- 
ings. The  exertion  of  this  zQ.  of  law,  for  the  purpofes  of 
the  ftate,  in  the  reigns  of  king  Charles  and  king  James  the 
fecond,  particularly  by  feifing  the  charter  of  the  city  of  Lon- 
don, gave  great  and  juft  offence ;  though  perhaps,  in  ftrifl- 
nefs  of  law,  the  proceedings  in  mod  of  them  were  fuiBciently 
regular :  but  the  judgment  againft  that  of  London  was  re- 
verfed  by  aft  of  parliament  ^  after  the  revolution  j  and  by  the 
fame  ftatute  it  is  enafted,  that  the  franchifes  of  the  city  of 
London  ftiall  never  more  be  forfeited  for  any  caufe  whatfoever. 
And,  bccaufe  by  the  common  law  corporations  were  diflblved, 
in  cafe  the  mayor  or  head  officer  was  not  duly  ele£led  on  the 
day  appointed  in  the  charter  or  eftabliflied  by  prefcription,  it 
is  now  provided  «•,  that  for  the  future  no  corporation  (hall  be 
diflfolved  upon  that  account ;  and  ample  diredlions  are  given 
for  appointing  a  new  officer,  in  cafe  there  be  no  election,  or 
a  void  one,  made  upon  the  prefcriptive  or  charter  day. 
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